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1. This document was prepared in accordance with decision FCTC/COP4(18), which was adopted 
by the Conference of the Parties (COP) at its fourth session (Punta del Este, Uruguay, 15–20 
November 2010). In that decision, the COP requested the Convention Secretariat to invite WHO to 
develop, in consultation with the Convention Secretariat and appropriate international organizations or 
bodies, a comprehensive report that explores options for cooperation with the World Trade 
Organization (WTO) on trade-related tobacco-control issues as a means of strengthening 
implementation of the WHO Framework Convention on Tobacco Control (WHO FCTC) and that 
makes recommendations on the feasibility of implementing the identified options.1 

2. This report was prepared by the WHO Secretariat in consultation with the Convention 
Secretariat. It should be noted that some of the options outlined below for strengthening 
implementation of the WHO FCTC would not involve direct cooperation with the WTO Secretariat. 
The WTO Secretariat was consulted on those parts of the report that are relevant to cooperation 
with WTO. 

BACKGROUND 

Work of WHO in trade-related public health issues and activities, including cooperation 
with the WTO 

3. WHO has a long history of working on health-related trade issues. In 1996, a year after the 
establishment of the WTO and the entry into force of the WTO’s Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS), the Forty-ninth World Health Assembly adopted 
                                                      

1 The decision also requested the Convention Secretariat to cooperate with the WTO Secretariat, as described in 
paragraph 16 below. 
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resolution WHA49.14 on the revised drug strategy, in which the Director-General was requested, 
inter alia, to report on the impact of the work of the WTO with respect to national medicine policies 
and essential medicines, including making recommendations for collaboration with the WTO. Since 
then, WHO has been working at the interface between public health and trade policy with a specific, 
but not exclusive, focus on public health and intellectual property protection. This work is often 
carried out in close cooperation with the WTO and the World Intellectual Property Organization 
(WIPO) and other relevant international organizations. 

4. In 2002, the Secretariats of WHO and WTO jointly published a study, WTO agreements and 
public health.1 The study deals with relevant WTO agreements and examines the linkages between 
trade and health policies, so as to enable both trade and health officials to better understand and 
monitor the effects of these linkages. 

5. In May 2006, the Fifty-ninth World Health Assembly adopted resolution WHA59.26 on 
international trade and health, reflecting the demand for information regarding the possible 
implications of international trade and trade agreements for health and health policy. In the resolution, 
the Director-General was requested, inter alia, to “provide support to Member States, at their request 
and in collaboration with the competent international organizations, in their efforts to frame coherent 
policies to address the relationship between trade and health” and “to continue collaborating with the 
competent international organizations in order to support policy coherence between trade and health 
sectors at regional and global levels, including generating and sharing evidence on the relationship 
between trade and health”. In order to implement this resolution, the WHO Secretariat prepared a 
publication exploring the ways in which trade affects health, which included a number of case studies 
on how best to achieve policies that integrate health objectives.2 Currently, WHO is preparing a 
publication and assessment tool on trade and public health that is designed to help national policy-
makers to take health policy considerations into account when formulating trade policy. 

6. Following the adoption by the World Health Assembly of the Global strategy on public health, 
innovation and intellectual property in 2008,3 through an initiative by the Director-General of WHO, 
the Secretariats of WHO, WIPO and WTO further strengthened their cooperation on issues relating to 
public health and intellectual property, taking advantage of the different areas of expertise of the three 
organizations. This trilateral cooperation is designed to foster a better understanding of the linkage 
between public health and intellectual property policies, and to enhance a mutually supportive 
implementation of those policies, so that each organization can fulfil its mandate more effectively. The 
three organizations have begun a series of technical symposia on current policy issues,4 together with a 
trilateral study entitled Promoting access and medical innovation: intersections between public health, 
intellectual property and trade.5 

                                                      
1 WTO Agreements and public health: a joint study by the WHO and the WTO Secretariat. Geneva, World Health 

Organization and World Trade Organization, 2002. Available at: http://www.who.int/trade/resource/wtoagreements/ 
en/index.html. 

2 Blouin C, Heymann J and Drager N, eds. Trade and health: seeking common ground. Montreal, McGill-Queen’s 
University Press, 2007. 

3 See resolutions WHA61.21 and WHA62.16. 
4 To date, two symposia have been organized on access to medicines, one focusing on patent information and the 

other on pricing and procurement policies (see: http://www.who.int/phi/implementation/trilateral_cooperation/en/index.html). 
5 For the different activities, including the trilateral study see: http://www.who.int/phi/implementation/ 

trilateral_cooperation/en/index.html. 



FCTC/COP/5/18 
 
 
 
 

3 

Specific trade-related tobacco control activities since the fourth session of the COP, 
including cooperation with the WTO 

7. WHO has observer status to, and participates in, the meetings of relevant WTO governing 
bodies. These include both the Council for Trade-Related Aspects of Intellectual Property Rights 
(TRIPS Council), which is responsible for administering and monitoring the TRIPS Agreement, and 
the Committee on Technical Barriers to Trade (TBT Committee). In the context of tobacco-control 
measures that have been raised as trade concerns by some WTO Members, during meetings of those 
WTO subsidiary bodies, WHO has, in coordination with the Convention Secretariat, provided 
information on the WHO FCTC and its guidelines for implementation and on the public health 
implications of the tobacco-control measures under discussion.1 WHO has also, in coordination with 
the Convention Secretariat, updated the TBT Committee on various developments with respect to the 
WHO FCTC.2 The WTO has also participated, as an observer, in various meetings of the WHO FCTC, 
including the fourth session of the COP in 2010 and the negotiations, recently concluded, of the draft 
protocol to eliminate illicit trade in tobacco products. Finally, the WTO is a member of the United 
Nations Ad Hoc Interagency Task Force on Tobacco Control.3 

8. Technical support to countries has been provided directly by the Convention Secretariat and the 
WHO Secretariat. This has included advice given in response to requests from governments that have 
received threats of trade or investment challenges should the countries concerned implement their 
intended tobacco-control measures, as well as to governments already facing such challenges. In the 
latter instance, support has been provided in the form of information on the preparatory work of the 
Convention and guidelines for implementation, and on similar measures taken by other governments. 
The WHO Secretariat and the Convention Secretariat also continue to provide legal and technical 
support to WHO Member States and Parties to the WHO FCTC with respect to these challenges, in 
addition to advocacy with countries in support of their resistance to threats of trade and investment 
challenges made by the tobacco industry. 

9. The Convention Secretariat has regularly exchanged information with the WTO Secretariat, 
including the Divisions in charge of TRIPS and TBT matters and the Office of the Director-General of 
WTO. Furthermore, in November 2011, the Head of the Convention Secretariat met the WTO 
Director-General to discuss issues of mutual interest.4 

10. International investment agreements are of particular concern in the context of challenges being 
made to the tobacco-control measures of Parties. Although support has been provided to Parties 
currently facing such investment challenges, the large number of international investment agreements 
in existence, many of which involve developing countries, suggests that efforts should be made to 

                                                      
1 See the minutes of TRIPS Council meetings held in June 2011, October/November 2011 and February 2012, 

recorded, respectively, in WTO documents IP/C/M/66, paragraphs 216–227; IP/C/M/67, paragraphs 438–455; and 
IP/C/M/69, paragraphs 218–229. See also the minutes of TBT Committee meetings held in June 2011, November 2011 and 
March 2012, recorded, respectively, in WTO documents G/TBT/M/54, paragraphs 33–46; G/TBT/M/55, paragraphs 210–
214; and G/TBT/M/56, paragraph 189. 

2 For instance, at the March 2011 meeting of the TBT Committee, WHO updated WTO Members on developments 
with respect to the negotiations of the draft protocol to eliminate illicit trade in tobacco products. WHO also informed 
Members about developments at the fourth session of the COP (see WTO document G/TBT/M/53, paragraphs 353–354). 

3 The United Nations Economic and Social Council adopted a resolution in July 2012 on United Nations system-wide 
coherence on tobacco control and invited “all members of the Task Force and other United Nations funds, programmes and 
specialized agencies to contribute, as appropriate, to the goals of the Framework Convention …” (resolution E/2012/L.18). 

4 For further information, see: http://www.who.int/fctc/wto_fctc/en/index.html. 



FCTC/COP/5/18 
 
 
 
 

4 

consider how best to ensure that Parties to the WHO FCTC maintain sufficient scope to make public 
policy decisions, including taking tobacco-control measures to protect health. The United Nations 
Conference on Trade and Development (UNCTAD) has extensive experience and information on 
international investment agreements and works closely with developing countries on these and other 
issues. The Convention Secretariat is engaged in mutually supportive activity and ongoing discussions 
with the UNCTAD Secretariat aimed at assisting developing countries in their efforts to ensure that 
their past and future international investment agreements do not limit their ability to take measures to 
protect public health. 

11. In pursuing these interim steps between the fourth and fifth sessions of the COP in relation to 
trade-related tobacco-control issues, it became apparent that there is a need for greater exchange of 
information between the international trade and health ministries of Parties to the WHO FCTC. The 
need for closer collaboration and exchange of information is illustrated by the fact that tobacco-control 
measures taken by WTO Members that are also Parties to the WHO FCTC are frequently discussed in 
the WTO, in particular in the TRIPS Council and TBT Committee. To this end, the Convention 
Secretariat and WHO participated in a workshop in Kenya in July 2011 that brought together African 
experts in the areas of trade and public health to consider and learn about trade-related tobacco-control 
issues. In the same vein, the Convention Secretariat organized a seminar on these issues, held in 
Geneva in November 2011, inviting participation from various intergovernmental organizations and 
nongovernmental organizations with relevant expertise. 

12. In a broader effort to encourage communication and information-sharing between trade and 
health officials of Parties to the WHO FCTC, in March 2012 the Convention Secretariat convened a 
meeting inviting trade and health focal points from the Permanent Missions in Geneva and from 
capitals to discuss trade-related issues relevant to the implementation of the WHO FCTC. The WHO 
Secretariat has also organized regional consultations in the WHO South-East Asia and Western Pacific 
Regions during 2012 in order to encourage consideration of issues relating to trade and tobacco and 
cross-government collaboration. The WTO Secretariat participated in these two activities in order to 
provide technical information on the relevant trade agreements. 

13. In 2001 the WHO Secretariat produced a paper, Confronting the tobacco epidemic in an era of 
trade liberalization, which received input from the WTO Secretariat.1 An update of this paper, 
Confronting the tobacco epidemic in a new era of trade and investment liberalization, was produced 
by WHO in 2012.2 

OPTIONS FOR COOPERATION WITH THE WTO ON TRADE-RELATED 
TOBACCO-CONTROL ISSUES 

Institutional arrangements for cooperation with the WTO 

14. In the broad area of public health and trade, collaboration with the WTO, as described above, 
has been continuing for some time. Currently, WHO is systematically gathering information on areas 
where the mandates of WHO and the WTO overlap and where closer coordination of activities is 
therefore needed. These areas include food safety and animal health, pandemic preparedness, tobacco 
control, food labelling, health services, and the movement of health personnel. WHO is exploring 
ways of setting up jointly with the WTO a broad public health and trade coordination mechanism. In 

                                                      
1 See document WHO/NMH/TFI/01.4. 
2 Available at: http://whqlibdoc.who.int/publications/2012/9789241503723_eng.pdf. 
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view of the positive experience with the process of trilateral cooperation in the area of public health 
and intellectual property, a similar kind of coordination mechanism could enhance information 
exchange in the wider intersection between trade policy and public health issues. 

Mechanisms deriving from the WHO FCTC mandate 

15. A number of the provisions of the WHO FCTC refer directly to the issue of cooperation with 
intergovernmental organizations. Article 5.5 of the Convention requires Parties to cooperate, as 
appropriate, with competent international and regional intergovernmental organizations and other 
bodies to achieve the objectives of the Convention and the protocols to which they are Parties. 
Similarly, Article 20.5 encourages Parties to cooperate in, inter alia, regional and international 
intergovernmental organizations to promote and encourage the provision of technical and financial 
resources to the Convention Secretariat to assist developing country Parties and Parties with 
economies in transition. In addition, Article 22 requires Parties to cooperate, directly or through 
competent international bodies, to strengthen their capacity to fulfil their WHO FCTC obligations, 
including through the transfer of technical, scientific and legal expertise and technology. 

16. The COP has the mandate by way of Article 23.5(g) and Article 25 of the Convention to 
request, where appropriate, the services and cooperation of and information from competent and 
relevant organizations and bodies of the United Nations system, and other international and regional 
intergovernmental organizations and nongovernmental organizations and bodies, in order to strengthen 
implementation of the WHO FCTC. Moreover, Article 24.3(e) lists as one of the functions of the 
Convention Secretariat to ensure, under the guidance of the COP, the necessary coordination with the 
competent international and regional intergovernmental organizations and other bodies. In line with 
the above mandates, in decision FCTC/COP4(18) the COP requested the Convention Secretariat to: 
cooperate with the WTO Secretariat with the aim of information sharing on trade-related tobacco-
control issues; monitor trade disputes regarding WHO FCTC-related tobacco-control measures and 
other trade-related issues of relevance to the implementation of the Convention; facilitate information 
sharing on trade-related issues between Parties to the WHO FCTC by creating links between Parties 
having similar problems; and communicate regularly with the relevant WHO offices on tobacco-
control issues raised in WTO bodies and report on these activities regularly to the COP. 

Modes of cooperation 

17. A number of different avenues exist for cooperative activities involving the WHO Secretariat, 
the WTO Secretariat and the Convention Secretariat in relation to tobacco control and international 
trade. 

Capacity building and training 

18. Cooperative activities involving the WHO Secretariat, the WTO Secretariat and the Convention 
Secretariat in relation to tobacco control and international trade already exist. These activities could be 
expanded to build the capacity both of Parties to the WHO FCTC to enhance policy coordination 
across the health and trade sectors, and of domestic policy-makers to ensure that they present uniform 
positions on issues linking tobacco control and trade. 

19. Parties’ requests for technical support, information and training in respect of trade-related 
tobacco-control issues have increased in frequency and urgency. If Parties to the WHO FCTC and 
policy-makers are to be adequately equipped to meet the trade challenges of ensuring a “whole-of-
government” approach to addressing trade-related tobacco-control issues in line with Article 5 of the 
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WHO FCTC, coordinated cooperation between the WHO, Convention and WTO Secretariats, 
according to their respective mandates, is warranted. 

20. For example, efforts could be made to disseminate information and raise awareness of the need 
for action. One way of doing this would be for the WHO Secretariat and the Convention Secretariat to 
participate in the WTO’s annual Public Forum.1 

21. WHO regularly participates in and co-organizes training and capacity-building events convened 
by the WTO and/or WIPO in the area of intellectual property and public health. In these events, WHO 
works towards including specific sessions that focus on noncommunicable diseases and WHO FCTC 
provisions that may be subject to WTO and/or WIPO disciplines. 

22. The links between trade and health apply to both TBT and intellectual property matters – hence 
the fact that measures aimed at the protection of human health and safety frequently arise in both 
contexts. Indeed, to take the example of the TBT Committee, almost half of all specific trade concerns 
discussed in the Committee are relevant to the protection of human health or safety, and tobacco 
figures among some of these concerns. Trade and health concerns may also be raised in the context of 
WTO dispute settlement. On capacity building and training, the WTO Secretariat has a role in raising 
awareness and providing factual and technical information about the relevant WTO disciplines. 

23. In addition, WHO and the Convention Secretariat will invite participation by the WTO 
Secretariat for future training and capacity-building events on trade-related tobacco-control issues. 
Joint WHO-WTO-Convention Secretariat specific training events, educational workshops, 
presentations and seminars on trade-related tobacco-control issues could also be organized, subject to 
availability of resources. 

24. The WHO Secretariat and the Convention Secretariat, in accordance with their respective 
mandates, will solicit input from the WTO Secretariat on future training materials and publications 
covering the area of trade-related tobacco-control measures. The possibility could be explored with the 
WTO Secretariat of producing joint WHO-WTO-Convention Secretariat publications on trade-related 
tobacco-control issues, based on the model of the WHO-WIPO-WTO trilateral study on promoting 
access and medical innovation (see paragraph 6 above). 

Monitoring and information exchange 

25. The WHO Secretariat and the Convention Secretariat will continue, in accordance with their 
respective mandates, to monitor trade-related tobacco-control issues as they arise within the various 
WTO bodies, including the TRIPS Council and the TBT Committee, and to provide information to 
WTO Members in those bodies. 

26. Within its mandate, the WTO through the meetings of its governing bodies offers a platform for 
an exchange of views among its Members about trade policy (such as on intellectual property and TBT 
matters) related to health, including discussion of draft legislation and domestic measures with a 
bearing on tobacco control. 

                                                      
1 The Public Forum is the WTO’s largest annual outreach event and provides a platform for participants to discuss the 

latest developments in world trade and to propose ways of enhancing the multilateral trading system. The event regularly 
attracts over 1500 representatives from civil society, academia, business, the media, governments, parliamentarians and 
intergovernmental organizations. 
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Options for strengthening implementation of the WHO FCTC in relation to trade-
related issues that may not specifically require cooperation with the WTO 

27. There are several ways in which Parties to the WHO FCTC could be provided with technical 
support when they are faced with trade or investment challenges to their tobacco-control measures. In 
many instances, in an effort to avoid the implementation of a tobacco-control measure, it is argued by, 
or on behalf of, the tobacco industry, that a Party’s proposed measure(s) will violate the trade and/or 
investment obligations of the Party. Often, these arguments do not withstand scrutiny and are, in fact, 
made regarding measures that have been successfully implemented by many other Parties without 
incurring trade or investment claims. Since the industry usually adopts a similar approach to a similar 
group of tobacco-control measures, it would be possible to prepare fact sheets that provide Parties, or 
others faced with such arguments, with a reliable analysis of the trade and investment issues in relation 
to the particular type of tobacco-control measure. It is quite likely that providing technical support in 
this manner would be feasible, subject only to the availability of resources. Indeed, the greater the 
resources made available, the broader the range of subject areas that could be covered by the fact 
sheets. 

28. Similarly, the WHO Secretariat and the Convention Secretariat, following their mandates, could 
facilitate contact and information-sharing among Parties facing similar trade and/or investment 
challenges with respect to their tobacco-control measures. In fact, this facilitation function is already 
being performed on an informal basis, and need only be regularized so as to ensure that Parties are 
aware that they have access to such a resource. This could be done through technological or other 
means prior to or during any litigation undertaken. Once the litigation has been completed, Parties 
could be provided with access to all public documents relating to the litigation. Again, it is highly 
likely that the implementation of this option would prove feasible, and the resources required would be 
quite limited. 

29. Finally, Parties to the WHO FCTC could be supported in a more technical manner when trade 
or investment challenges seem possible. Even prior to such threats being made, it would be possible to 
provide support to Parties in analysing their international investment agreements for potential problem 
areas and in suggesting possible remedies. For example, this could be conducted with the benefit of 
guidance from an intergovernmental organization specialized in such work, such as UNCTAD. 
Similarly, Parties could be supported in ensuring that their proposed tobacco-control measures have 
been drafted in a non-discriminatory fashion (in terms of international trade), and that they do not 
unwittingly provide possible avenues for arguing a trade violation. In addition, support could be 
provided to a Party facing such threats in obtaining appropriate and reliable trade and investment 
advice when there is a need for more detailed information than that already available through the fact 
sheets. It is likely that each of these possible options could be implemented. Additional resources may, 
however, be required. 

ACTION BY THE CONFERENCE OF THE PARTIES 

30. The COP is invited to note this report and to provide further guidance. 

=     =     = 


