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PREFACE
The fourth session of the Intergovernmental Negotiating Body on a Protocol on Illicit Trade in
Tobacco Products was held in Geneva, from 14 to 21 March 2010. The proceedings are issued in one
volume, containing, in addition to other relevant material, the summary records of plenary meetings,
and decisions.
The documentation, including the list of participants, is accessible at: http://www.who.int/fctc/
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SUMMARY RECORDS OF PLENARY MEETINGS

FIRST MEETING
Sunday, 14 March 2010, at 15:15
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

OPENING OF THE SESSION: Item 1 of the Agenda

The CHAIRPERSON declared the session open and welcomed representatives. The current
session of the Intergovernmental Negotiating Body would be the last. The Intergovernmental
Negotiating Body must submit an agreed text for the protocol to eliminate illicit trade in tobacco
products to the Conference of the Parties at its next session in November 2010. The Intergovernmental
Negotiating Body could draw on the experience it had gained in its previous three sessions; the work
of the two drafting groups which had met since the third session; and the information on technical and
institutional issues prepared by the Convention Secretariat.
The CHAIRPERSON informed the meeting that Dr M.E. Anibueze of Nigeria had replaced
Mrs L. Asiedu of Ghana as Vice-Chairperson representing the WHO African Region.
Dr MUSTAPHA (Ghana) said that his delegation had been unaware of that change, but had no
objection to it.
Adoption of the agenda and organization of work: Item 1.1 of the Provisional agenda (Document
FCTC/COP/INB-IT/4/1)
The agenda was adopted.
The CHAIRPERSON said that, if he saw no objection, he would take it that the
Intergovernmental Negotiating Body wished to meet throughout the week in plenary session, rather
than in two committees, as it had done at previous sessions. That method of work would allow smaller
delegations to participate fully in the discussion of all articles. Several evening meetings had been
scheduled. Drafting groups could be set up as required to discuss problematic issues and bring
proposed solutions back to the plenary for final decisions.
It was so agreed.
The CHAIRPERSON said that the negotiations were being conducted on the principle that
“nothing was agreed until everything was agreed”, which meant that representatives were at liberty to
discuss any part of the draft protocol. Nevertheless, he appealed to them to refrain, if at all possible,
from discussing wording that had already been agreed at previous sessions.
Mr ALBUQUERQUE E SILVA (Brazil) said that it was defeatist to schedule evening meetings
from the very beginning of the session, when it was not certain that they would be required. He noted
that the negotiating text discussed during the third session, document FCTC/COP/INB-IT/3/5 Rev.1,
referred in several places to a “consensus” that had, however, been reached only within one of the
committees established for that session. The word “consensus” should be replaced by a reference to an
“agreement” or “proposal” in such cases. He requested that, during the forthcoming discussions, any
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such proposals by one of the committees should be displayed alongside the earlier versions of the text,
which had been used to draw up Brazil’s official negotiating position.
The CHAIRPERSON said that the concerns expressed by the representative of Brazil would be
taken into account. He recalled that, at its third session, the Intergovernmental Negotiating Body had
decided to exclude the general public from both plenary and committee meetings, while still allowing
observers to attend. The Intergovernmental Negotiating Body now had to decide whether to do the
same at the current session.
Mr BURCI (WHO Legal Counsel) explained that the decision at the third session had been
taken because a large majority of members of the general public had, in fact, been shown to be
employees of tobacco companies. The decision had been taken pursuant to Article 5.3 of the
Framework Convention, relating to Parties’ obligation to protect their public health policies from the
commercial and other vested interests of the tobacco industry, and Rule 27.2 of the Rules of Procedure
of the Conference of the Parties, which authorized restricted meetings of subsidiary bodies where
required.
The CHAIRPERSON said that, going by the feedback he had received from the regional groups,
through the Bureau, a large majority of Parties were in favour of excluding the general public from the
current session, whereas some had serious reservations. In view of the severe time constraints facing
the Intergovernmental Negotiating Body, he suggested that Parties may wish to take a decision
excluding the general public from meetings at the current session. Parties which objected to that
decision should state their views, which would be reflected in the summary record.
Mr SAINT-DENIS (Canada) said that meetings should be open to all as far as possible.
Moreover, as he understood it, Rule 27 of the Rules of Procedure provided for either a completely
public meeting or a restricted meeting: the latter was defined in Rule 2.11 as a meeting open to Parties
and essential Secretariat staff only. The procedure adopted at the third session had fallen somewhere
between the two.
Mr BURCI (WHO Legal Counsel) said that, in taking their decision, the Intergovernmental
Negotiating Body at the third session had interpreted Rule 27 as it had thought necessary to ensure
compliance with Article 5.3 of the Framework Convention.
Mr SAINT-DENIS (Canada) said that, as far as he was aware, the mere presence in the room of
employees of the tobacco industry had not influenced him unduly. It seemed illogical to exclude the
general public, but not other groups, such as nongovernmental organizations.
Mr BURCI (WHO Legal Counsel) said that the risks perceived by Parties had included the
direct influencing of representatives by employees of the tobacco industry; the threat to the legitimacy
and integrity of the process of the Intergovernmental Negotiating Body; and that associated with
allowing the tobacco industry to be privy to discussions on the marketing of tobacco products.
Mr ALBUQUERQUE E SILVA (Brazil) said that his Party had been one of the Key Facilitators
in the drafting of the implementation guidelines on Article 5.3 of the Framework Convention. Brazil
did not interpret that Article to mean that the presence of representatives of the tobacco industry, in
itself, exerted a malign influence on the Parties. He interpreted the definition of a “restricted meeting”
in the same way as the representative of Canada – that non-Parties and members of nongovernmental
organizations must also be excluded if employees of the tobacco industry were to be excluded – and
that was not desirable. Rather, meetings should not be restricted, and nor should matters come to a
vote on an issue which was really one of interpretation of the Rules of Procedure.
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Mr BURCI (WHO Legal Counsel), replying to a query from Dr AL-LAWATI (Oman), said that
the Parties must decide whether the decision was consistent with Rule 27 of the Rules of Procedure,
taken in conjunction with Article 5.3 of the Framework Convention. The decision taken at the third
session certainly constituted a precedent.
Mr FLORES (Plurinational State of Bolivia) said that the general public should not be allowed
to attend the session.
Dr ANIBUEZE (Nigeria) noted that, of 52 people who had attended the third session as
members of the general public, 48 had been employees of tobacco companies. He believed that the
decision taken had been legitimate and justified by Article 5.3 of the Framework Convention, and that
that the same decision should be taken at the current session.
Dr ABASCAL (Uruguay) said that most Parties had not opposed the Chairperson’s proposal,
and hoped that the debate would not be reopened at length.
Mr LONGOLOMOI (Kenya) said that no progress had been made at the third session while
employees of the tobacco industry had been present. He therefore agreed with Nigeria that the decision
taken at the third session should be taken again.
Dr NZEYIMANA (Rwanda) said that it was not clear whether the situation which had prevailed
at the third session also applied to the current session. The legal implications of the decision to exclude
members of the general public were not clear.
The CHAIRPERSON repeated his proposal that the general public should be excluded from
meetings at a current session. If any Parties were strongly opposed to that course of action, they were
at liberty to request a vote.
Mr BURCI (WHO Legal Counsel), replying to a question from Mr SAINT-DENIS (Canada),
said that a simple decision by the Intergovernmental Negotiating Body would authorize the exclusion
of the general public. It was not necessary to overrule the general principle, set out in Rule 26.2 of the
Rules of Procedure, that meetings of subsidiary bodies should be held in public.
Dr SA’A (Cameroon) emphasized that as the negotiations on the protocol entered their final
stages, all the major actors should be involved. Although representatives of the tobacco industry
should not be allowed to speak, the arguments put forward during the negotiations might actually
influence them favourably. In any case, they were quite capable of exerting an influence on the
negotiating process, whether or not they were allowed into the meeting room.
Mr ROWAN (European Union) wished to put on record his Party’s objections to the exclusion
of the general public, a move that would show a lack of transparency in the conduct of the
Intergovernmental Negotiating Body’s business. However, he was aware of the time constraints, and
was therefore prepared to accept the decision without calling for a vote.
Mr SAINT-DENIS (Canada) said that his Party objected to the proposed exclusion of the
general public, but would not force a vote on the issue.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that it had been
judged necessary to exclude the general public from the third session, and the situation had not
changed. His country had originally supported the involvement of the tobacco industry in meetings to
discuss tobacco policy, even at country level, but had not found its presence to be helpful. In the
interests of completing the Intergovernmental Negotiating Body’s work in the short time available, the
general public should be excluded from the current session.
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Mr ALBUQUERQUE E SILVA (Brazil) said that the exclusion of the general public from the
current session would be a disproportionate reaction which was not based on reasonable evidence that
the tobacco industry exerted influence on Parties in such a situation and was not consistent with a
strict interpretation of the Rules of Procedure. However, his Party would not force a vote on the issue.
Dr MUSTAPHA (Ghana) said that the decision to exclude the general public from the third
session had been eminently reasonable.
The CHAIRPERSON thanked the representatives of Brazil, Canada and the European Union for
the flexibility they had shown.
Mr YI Xianliang (China) recalled that all decisions in the negotiation of the Framework
Convention had been taken without a vote. The Intergovernmental Negotiating Body should maintain
that precedent.
The CHAIRPERSON said that, if he heard no objections, he would take it that the
Intergovernmental Negotiating Body wished to exclude the general public from the remaining
meetings at its current session.
It was so agreed.
The members of the general public present at the meeting left the room.
Report on credentials: Item 1.2 of the Agenda
The CHAIRPERSON said that a report would be submitted later in the week, when all
delegations’ credentials had been examined.

2.

PROGRESS SINCE THE THIRD SESSION OF THE INTERGOVERNMENTAL
NEGOTIATING BODY ON A PROTOCOL ON ILLICIT TRADE IN TOBACCO
PRODUCTS: Item 2 of the Agenda (Document FCTC/COP/INB-IT/4/2)

Dr NIKOGOSIAN (Head, Convention Secretariat) said that the report on progress since the
third session of the Intergovernmental Negotiating Body provided an update on the status of the
Framework Convention, the preparatory work for the current session, international coordination, and
related developments.
Three countries – Bahamas, Bosnia and Herzegovina, and Liberia – had acceded to the
Framework Convention since the third session, bringing the number of Parties to 168. Almost 140 Parties
had registered as participants at the current session, as well as five non-Party States, three
intergovernmental organizations and five nongovernmental organizations.
The Chairs and members of the two drafting groups established after the third session had
worked hard and cooperated closely with the Convention Secretariat; the reports of the drafting groups
(documents FCTC/COP/INB-IT/4/3 and FCTC/COP/INB-IT/4/4) were available to participants in the
current session. At the request of Drafting Group 1, the Convention Secretariat had reported on the
existing technology for unique marking of tobacco products (document FCTC/COP/INBIT/4/INF.DOC./1) as a contribution to discussions on the global tracking and tracing regime proposed
in the negotiating text. The report included a review of the experiences of three Parties – Brazil, the
European Union and Turkey – in the use of unique marking systems.
The Intergovernmental Negotiating Body had asked the Convention Secretariat to prepare a
document outlining options for the institutional and financial arrangements covered in Parts VI and
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VII of the negotiating text and the financial implications of implementing those options, in
consultation with the permanent missions of Parties in Geneva. The work had duly been undertaken,
and document FCTC/COP/INB-IT/4/5 was available to participants.
The Bureau had, in January 2010, reviewed key issues related to the Intergovernmental
Negotiating Body and the preparations for the current session. He thanked the members of the Bureau,
particularly the Chairperson, for the guidance and cooperation they had given the Convention
Secretariat.
The fifth anniversary of the entry into force of the Framework Convention had recently been
celebrated in various countries and at a special event in Geneva. Participants in that event had
expressed their hopes for the speedy adoption of a strong protocol on illicit trade in tobacco products.
He thanked Parties, governments and international partners for their support, in particular of the
work of the Intergovernmental Negotiating Body. The Convention Secretariat and the WHO
Secretariat would in turn fully support the work of the Intergovernmental Negotiating Body during
the session.

3.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev.1, FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1)

Ms YAHAYA (Nigeria), speaking on behalf of the Parties in the WHO African Region, said
that the negotiating text before the Intergovernmental Negotiating Body, complemented by the revised
texts produced by the drafting groups, formed a good basis for further negotiation, although it had not
been possible for the drafting groups to consider all the articles entrusted to them, or to reach a
consensus in all cases. The consequences of illicit trade in tobacco products for the WHO African
Region and the individual economies of the Region were immense. It was estimated that 80% of
deaths attributable to tobacco use occurred in developing countries, and the burden of cigarette
smuggling fell disproportionately on low- and middle-income countries. The future protocol would
save lives, eliminate illicit trade and bring governments additional revenue for sorely-needed social
programmes: it must be accurate and include all possible measures to combat illicit trade.
The Parties in the WHO African Region were committed to the establishment of effective national
or regional and global tracking and tracing systems for all tobacco products, beginning with manufacturing
equipment and continuing throughout the supply chain. They made no distinction between products
for the domestic and the export market. They supported the issuing of licences by competent
authorities, as noted by the Convention Secretariat in document FCTC/COP/INB-IT/4/INF.DOC./1,
including unique identification markings on manufacturing equipment.
She noted the proposals on Articles 6, 10 and 11 contained in the report of Drafting Group 1,
particularly those relating to Internet sales, duty-free sales and free zones. It would be feasible to
finalize the provisions on customer identification and verification, including the definition of a
“blocked customer”, at the current session. Information-sharing was essential if the tracking and
tracing system was to be successfully implemented.
The Note by the Convention Secretariat on institutional and financial arrangements under
Parts VI and VII of the negotiating text, document FCTC/COP/INB-IT/4/5, presented a large number
of options which had, if anything, created more confusion than before. One or two options addressing
likely arrangements for a bureau of a future Meeting of the Parties to oversee the implementation of
the protocol, with their related budgetary implications, would have been sufficient. The Parties in the
WHO African Region supported the proposal to hold Meetings of the Parties concurrently with
sessions of the Conference of the Parties, which was a cost-effective option. The number of Bureau
members should be increased to two per region to deal with the extra workload. They encouraged all
Parties to consider the establishment of a trust fund to provide technical assistance in the effective
implementation of the protocol.
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No consensus had been reached on definitions or on liability, including prosecution and the
imposition of sanctions, during the intersessional period. The Parties of the WHO African Region
hoped that the political will required to resolve any outstanding issues would be demonstrated at the
current session.
Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
noted the progress that had been made since the previous session. The negotiating text drawn up at the
previous session should be used as a basis for further discussion, and in the meantime the drafting
groups had drawn up an agreed text for some articles, for endorsement by the Intergovernmental
Negotiating Body at the current session. He supported the proposal to work mainly in plenary at the
current session. He agreed with the representative of Brazil that the term “consensus” should be
applied only to wording agreed in plenary, rather than by smaller groups. The seminar proposed by the
Convention Secretariat on the issue of unique markings should take place in plenary rather than during
lunch, given the importance of the issue. Finally, the Intergovernmental Negotiating Body should
make sure that it discussed the issues covered by Part VII of the negotiating text, on institutional and
financial arrangements, before the end of the current session.
Dr AL MANSORI (United Arab Emirates), speaking on behalf of the Parties in the WHO
Eastern Mediterranean Region, thanked the drafting groups for their efforts, which would facilitate the
negotiations at the current session. The Parties in the Region agreed with the proposed methods of
work and with the request by the representative of Brazil to have earlier versions of the negotiating
text available alongside the drafting groups’ versions.
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region, said
that the Framework Convention, which had just celebrated its fifth anniversary, showed the extent of
the commitment to global tobacco-control efforts. The drafting groups had put forward some
important proposals for consideration at the current session. The paper by the Convention Secretariat
on institutional and financial arrangements shed light on those complex issues. The current session
was the last opportunity to draw up a robust draft protocol for adoption by the Conference of the
Parties in November 2010. A strong and balanced protocol would be important to the global tobaccocontrol effort.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, reiterated the support of those Parties for a strong and effective protocol. They were prepared
to work hard to overcome any remaining differences: it was essential to achieve a consensus without,
however, losing sight of fundamental aims. He thanked the Chairperson, the Bureau, the Convention
Secretariat and all Parties for their hard work.
Dr VINIT (Papua New Guinea), speaking on behalf of the Parties in the WHO Western Pacific
Region, recalled the importance of the future protocol for public health. A total of 47 million people
had died from tobacco-related causes since the first session of the Intergovernmental Negotiating
Body. He hoped that Parties would be inspired by the call in the preamble to the Framework
Convention for “an effective, appropriate and comprehensive international response” to the tobacco
epidemic.
The CHAIRPERSON, replying to a question from Mr ALBUQUERQUE E SILVA (Brazil),
said that, in order to save time, any general comments by individual delegations should be submitted
to the Convention Secretariat, which would distribute them to other delegations on request. He called
upon the Chairs of the two drafting groups to report on the groups’ work in the intersessional period.
Dr ANIBUEZE (Nigeria), speaking in his capacity as Chair of Drafting Group 1, said that the
Group, consisting of representatives of Parties in all WHO regions, had been entrusted with the review
of Articles 5, 6 and 7 and, if time permitted, Articles 10 and 11 of the negotiating text. A total of
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28 Parties, plus intergovernmental and nongovernmental organizations, had attended the group’s two
meetings. At the first meeting, representatives had concentrated on the general principles and concepts
that should be included in the articles in question. In respect of Article 5, it had drawn up a list of
concepts which required definition and had considered whether the proposed licensing arrangements
should be mandatory or optional. It had arrived at agreed wording for Articles 5.1 and 5.2.
In respect of Article 7, the Drafting Group had considered the distribution of responsibilities
among the various actors and the scope of the proposed tracking and tracing regime, and had arrived at
an agreed text for submission to the Intergovernmental Negotiating Body at the current session.
The Drafting Group had not had time to discuss the remaining paragraphs of Article 5, nor
Articles 6, 10 and 11. However, he had worked with a number of members of the Drafting Group to
draw up proposed wording for those articles, which was reproduced in the Annex to document
FCTC/COP/INB-IT/4/3, after the agreed text.
Dr NIKOGOSIAN (Head, Convention Secretariat), replying to a question from Dr AL-LAWATI
(Oman), said that the two points raised by WHO’s Legal Counsel in relation to Article 7 had been
brought to the Drafting Group’s attention at its second meeting, but that final agreement on the
wording of Article 7 had been achieved at such a late stage that it had not been possible to take them
into consideration in the agreed text. The Chair of the Drafting Group had requested that they should
be included in the document submitted to the Intergovernmental Negotiating Body in the interests of
transparency.
Dr ANIBUEZE (Nigeria), speaking in his capacity as Chair of Drafting Group 1, confirmed that
he had requested the inclusion of the points raised by WHO’s Legal Counsel in the document.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as Chair of Drafting Group 2,
said that the Drafting Group had worked on articles 12–14 and 30–33 of the negotiating text. It had
held two meetings, each attended by some 25 Parties representing the six WHO regions. At its first
meeting, the Drafting Group had considered the concepts behind and justification for each of the
articles assigned to it. It had then considered each article in turn, and amended the text or suggested
new text. In the case of certain articles, notably articles 30–33, members had submitted proposals, and
she had then drafted new wording. An outcome document agreed by the members had been prepared
at the end of the meeting.
Further proposals had been received after the first meeting, and she had therefore prepared a
further text in collaboration with legal and other experts and the Convention Secretariat, which had
been circulated by e-mail for members’ comments and subsequently refined.
At the Drafting Group’s second meeting, the new text had been discussed article by article; the
final text agreed by the Drafting Group was contained in document FCTC/COP/INB-IT/4/4.
All members had agreed on the proposed text for Article 12. The structure of Article 12.1 had been
changed by grouping together offences of a similar nature. Members had taken into account the language
of the negotiating text and the outcome document produced by Drafting Group 1 in deciding on the
language for the new subparagraph. One member had raised concerns about the inclusion of counterfeiting
of manufacturing equipment in subparagraph 1(c)(i). In addition, the text of subparagraph 1(e)
had been left in square brackets, since the unlawful conduct referred to therein was directly related to
Article 10, which had not yet been agreed upon. The Drafting Group had also invited the
Intergovernmental Negotiating Body to consider defining some terms used in Article 12.1, as they also
appeared elsewhere in the protocol.
All members had reached agreement on a proposed text for Articles 13 and 14.
The members of the Drafting Group had been unable to agree on whether the issues covered in
Articles 30–32 (mutual legal assistance and extradition) should remain in the protocol at all. They had
decided that they would refer the substantive issue to the Intergovernmental Negotiating Body but
that, in the meantime, they would prepare text for those articles in case they were retained. They had
decided to base the articles in question on Articles 18 and 23 of the United Nations Convention against
Transnational Organized Crime, retaining only those provisions that were relevant to the protocol and
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amending them as appropriate. Articles 30.8(g), 30.14(d) and 31.2 had been left in square brackets for
consideration by the Intergovernmental Negotiating Body. The term “freezing” in Article 30.3(c)
should be defined, using the definition in Article 2(f) of the United Nations Convention against
Transnational Organized Crime.
The Drafting Group had proposed that Articles 31–33 of the negotiating text, dealing with
extradition, should be condensed into two new Articles, 31 and 32.
Members of the Drafting Group had been unable to agree as to whether provisions relating to
extradition should be included in the draft protocol at all, but had agreed that, if they were included, a
minimum penalty should be specified in order to indicate the seriousness of the offence concerned.
The CHAIRPERSON invited the Head of the Convention Secretariat to introduce the Note on
institutional and financial arrangements under Parts VI and VII of the negotiating text (document
FCTC/COP/4/5).
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the Convention Secretariat had
reviewed the institutional and financial arrangements employed in respect of five other treaties and
their protocols, covering three main areas. The first was institutional and governance arrangements,
particularly the relationship between the governing bodies and secretariats associated with a protocol
and those associated with the “parent” convention. The second was financial and budgetary
arrangements, including voluntary assessed contributions; additional funding for the implementation
of the instrument in developing country Parties and Parties with economies in transition; and the
relationship between the funding mechanism of the protocol and that of the parent convention. The
third area was the reporting mechanism of the protocol in relation to that of the parent convention.
The document described the various options for institutional arrangements and their financial
implications: for instance, whether the protocol should be governed by a separate Meeting of the
Parties or a Meeting of the Parties combined in some way with a session of the Conference of the
Parties, the arrangements for a bureau, and whether the protocol should have its own secretariat. It also
gave an indication of the financial implications of the activities required both before the entry into
force of the protocol and afterwards. Finally, the document reviewed the potential financial
implications for Parties.
Mr ALBUQUERQUE E SILVA (Brazil) said that the budgetary and financial implications of
the implementation of the future protocol were potentially enormous. It was impossible to know what
they might be until the protocol had been finalized, so any discussion on those matters should be
postponed.
The CHAIRPERSON agreed that the financial discussion should take place towards the end of
the session.
Dr AL-LAWATI (Oman) asked whether the sum of US$ 1.6 million for activities preceding
the entry into force of the protocol, as outlined in document FCTC/COP/INB-IT/4/5, paragraph 25,
was additional to the sum of US$ 5.2 million estimated for the 2012–2013 biennium, found in
paragraph 34 of the same document. Could the Convention Secretariat provide a provisional
breakdown of the additional voluntary contributions that would be required from each Party?
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the document gave only a general
indication of financial implications. The future governing body of the protocol or the Conference of
the Parties would decide on the details of the administrative and budgetary arrangements. The
Convention Secretariat would be able to calculate voluntary assessed contributions derived from the
figures in the document, but the calculations would be very tentative.
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The CHAIRPERSON invited representatives to turn their attention to the negotiating text
adopted at the end of the third session. The two drafting groups had considered parts of the text in depth
and the Intergovernmental Negotiating Body would need to decide how to make best use of their work.
The preamble of the draft protocol had been discussed at length at the second session of the
Intergovernmental Negotiating Body, but further amendments might still be required. A number of
terms throughout the text still required a definition, which would be included in Article 1: he urged
representatives to submit their suggestions and the source from which the suggestions were derived,
where applicable, to the Convention Secretariat by 16 March. Further discussions would be needed on
Article 2, but Article 3 had been the subject of a consensus reached at the third session.
Turning to Part II of the negotiating text, he said that square brackets remained only around
paragraph 1 of Article 4. In Part III, new wording for Articles 5–7, 10 and 11 had been proposed by
Drafting Group 1. A great deal of work remained to be done on that Part, particularly since the
decisions taken would affect the wording of subsequent articles. In Part IV, Drafting Group 2 had
proposed new wording for Articles 12–14.
In Part V, the Intergovernmental Negotiating Body had reached consensus on Articles 23,
25.1 and 28 at its third session. Drafting Group 2 had proposed new Articles 30–32, and had
recommended that Article 33 be deleted.
Parts VI and VII should be discussed in the light of the Note on options for institutional and
financial arrangements prepared by the Convention Secretariat. The Intergovernmental Negotiating
Body had reached consensus on almost all the articles in Parts VIII, IX and X at its third session. The
Convention Secretariat had requested the views of the United Nations Treaty Section on those three
Parts, since the United Nations Secretary-General was the depositary of the Framework Convention
and would be the repository of a protocol, and the Treaty Section’s comments would be presented
when the articles concerned were discussed. A few outstanding issues still remained to be resolved.
The drafting groups had reached agreement on a number of articles, and their hard work should
not be wasted. He therefore suggested that the Intergovernmental Negotiating Body should consider
the proposals for those articles submitted by the drafting groups rather than the versions in the
negotiating text. In each case, the original version would be displayed alongside the drafting group’s
proposal, as requested by the representative of Brazil, particularly since some of the proposals had been
drawn up by the Chair of Drafting Group 1 and had not necessarily been agreed by the whole group.
Dr TSHERING (Bhutan), speaking on behalf of the Parties in the WHO South-East Asia
Region, supported the Chairperson’s suggestion.
Ms BENICHOU (Convention Secretariat), replying to a question from Mr ALBUQUERQUE E
SILVA (Brazil), confirmed that it was technically feasible to display the two texts alongside one another.
Mr YI Xianliang (China) said that, in some of the articles considered by Drafting Group 2, some
wording should have been included in square brackets because it had not, in fact, been the subject of
consensus. Perhaps there had been a technical problem.
The CHAIRPERSON asked the representative to indicate the wording in question to the
Convention Secretariat and the Chair of Drafting Group 2.
He took it that the Intergovernmental Negotiating Body wished to use the wording proposed by
the drafting groups for Articles 5–7, 10, 11 and 11 bis, 12–14 and 30–32 and otherwise use the
negotiating text as a basis for negotiations.
It was so agreed.
The CHAIRPERSON suggested that the negotiating text, accompanied by the drafting groups’
proposals where appropriate, should be displayed on screen in the meeting room for representatives to
propose their amendments, which would also be displayed on screen. He suggested that once three or
four amendments had been proposed, he or the Convention Secretariat should propose a compromise
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solution, in order to avoid creating a text full of multiple alternatives in square brackets. An informal
drafting group could be appointed if necessary.
It was so agreed.
The CHAIRPERSON reminded representatives that the final text agreed by the
Intergovernmental Negotiating Body must be made available to Parties in all six official languages of
WHO six months before the fourth session of the Conference of the Parties, i.e. by 15 May 2010 at the
latest. The Intergovernmental Negotiating Body must, therefore, make every possible effort to reach a
consensus, or at least a broad agreement, on the text.
Mr BURCI (WHO Legal Counsel), replying to a question from Mr ALBUQUERQUE E SILVA
(Brazil), said that, in his opinion, the Intergovernmental Negotiating Body could submit a text which
still contained square brackets to the Conference of the Parties if necessary. Article 33.3 of the
Framework Convention and Decision FCTC/COP2(12), taken by the Conference of the Parties at its
second session, referred to the text of a “proposed” or “draft” protocol, but that did not necessarily
have to be a completely agreed text.
Dr ABASCAL (Uruguay) said that the Intergovernmental Negotiating Body did not need to
decide what to do about a text which was not fully agreed until the situation arose.

The meeting rose at 18:00.

SECOND MEETING
Monday, 15 March 2010, at 10:25
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Ms EVISON (New Zealand), speaking on behalf of the Parties in the WHO Western Pacific
Region, reiterated the Parties’ commitment to the Framework Convention and to the development of
strong, concerted and cost-effective measures to combat illicit trade. However, more discussion of the
general principles behind the protocol was required. The current draft was extremely detailed and
prescriptive: that was important from the point of view of achieving consistent and comprehensive
provisions, but failed to recognize the differing scale of the illicit trade problem in different countries,
or the various legal, regulatory and commercial regimes in force. The provisions of the protocol must
not be so rigid and onerous that Parties would be unable to accede to them easily. In addition, the cost
of compliance with the requirements of the current draft were likely to be excessive, although Parties
could seek cost-effective solutions and make the best possible use of existing regimes and mechanisms
in order to avoid any conflict between the protocol and their other international trade and legal
obligations.
Dr NIKOGOSIAN (Head, Convention Secretariat) introduced the Note by the Convention
Secretariat on the available technology for unique markings in relation to the proposed global trackand-trace regime (document FCTC/COP/INB-IT/4/INF.DOC./1), prepared at the request of Drafting
Group 1. The document was in two parts. The first reviewed available marking solutions, from sectors
such as pharmaceuticals and firearms that were not currently used in tobacco control, but which were
potentially applicable to it. The second dealt with existing marking systems for tobacco products used
by three Parties, Brazil, the European Union and Turkey, that he wished to thank for their cooperation.
Two external experts would now present further technical details, that might assist Parties in
taking decisions on the tracking and tracing regime.
Mr BRIAND (WHO Secretariat) gave a technical presentation on the available technology for
unique markings. The markings must be simple to use, in a form that humans as well as computers
could read, and unique, even to the level of individual packs of cigarettes. The marking should be an
aggregation of various codes of two types. The first were public codes that were immediately
understandable or whose meaning was freely available from a public resource. Examples included a
date or a country code. The second were private codes that were simply identication numbers different
for each item, that would be used to look up confidential information stored in constantly expanding
databases whose access was restricted. Identification numbers should be random numbers rather than
serial numbers. Random numbers reduced the chances of counterfeiting by making it more difficult to
find valid numbers. The identification number must be long enough to allow for adequate
randomization and to ensure that numbers would not be reused too soon. For example, with an expected
product run of 10 million per year and an eight-digit serial number, it would be necessary to start reusing
the same numbers after 10 years.
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One widely used standard for marking was the Serialized Global Trading Identification Number
(SGTIN), consisting of a series of blocks, each beginning with a standard code denoting the content of
the block. For example, the code 01 indicated that the block contained both the manufacturer number
and a unique identifier for each distinct product and service. SGTIN was currently used with ordinary
bar codes.
Existing standards were available, which already contained codes for data items that occurred
frequently such as country of origin, destination country and serial number. Other codes could be
adapted to denote data elements such as the manufacturing facility or the machine used to manufacture
the product. Some codes required for some data elements might not currently exist in any standards.
It was essential that the marking system should keep track of “aggregation events”. Such events
recorded the “parent–child” relationships between different packaging units and serialization standards
in the supply chain, and also prevented counterfeiters from creating counterfeit cartons unless they
could mark them with the correct code by gaining access to the restricted database.
The proposed global tracking and tracing system would have a simple, Internet-based, Englishlanguage query interface. The user would enter the identification number of any tobacco product, and
the system would send a query to databases around the world. The exact architecture of the system
remained to be defined: it might take the form of a national database for each country, which compiled
information from all manufacturers, or a regional database. Naturally, all databases must be
compatible with the query system.
Dr AL-LAWATI (Oman) asked whether information could be added after the manufacturing
process was complete. For instance, could information about the country of destination be added at a
later date?
Mr ROWAN (European Union) asked how difficult it would be to move from a system of
domestic product marking to an international track-and-trace regime. What would be the cost of
implementing the marking technologies outlined in the document? Was any information available
about the marking of tobacco products other than cigarettes, such as tobacco for pipes or water pipes?
Ms MATSAU (South Africa) asked whether it was possible for the marking system to identify
the route to be taken by exported tobacco products. Some export routes provided greater opportunities
for illicit trade. She noted that illicit trade often concerned units that were not currently traceable, such
as single sticks. This was particularly true in developing countries. Was there any possibility of
marking individual cigarettes, for example?
Mr CLAUSS (External expert) said that the major tobacco product manufacturers consulted
generally knew the country of destination of each batch of products at the time it was being
manufactured. That might not, however, be true of smaller manufacturers. The only way to change
product information marked on the package was to replace the printed information with a sticker
bearing the new information, which would be obvious to any observer.
Mr BRIAND (WHO Secretariat) said that one solution would be to print a limited set of
information on the package, for instance only the serial number of the individual product. The
information associated with that serial number, for instance the country of destination, would be held
in the manufacturer’s database and could easily be modified.
Mr CLAUSS (External expert) said that any such changes to the manufacturer’s database would
be recorded for future reference – a practice often employed in financial databases.
A gap analysis would be required to determine the implications of integrating a national system
for marking of tobacco products into a global tracking and tracing system. Some of the national
systems examined would be relatively easy to convert: others were no more than product
authentication systems, which allowed government officials to verify that tax had been paid on the

SUMMARY RECORDS: SECOND MEETING

15

products registered by the manufacturer. A global system would require extensive collaboration
between distributors, retailers and other actors in the supply chain.
So far, the Convention Secretariat’s review had focused mainly on tobacco used in cigarettes.
Further studies would be required in the case of other tobacco products. The Convention Secretariat
had not investigated in detail the likely costs of implementing a global system. There would be costs at
international level for the work required to draw up common international standards for databases and
database queries. There would also be costs for individual countries as well as for manufacturers,
distributors and retailers. It was impossible to give an overall figure. As far as possible, the solutions
outlined in the document employed existing standards and practices, such as those making use of bar
codes.
Mr BRIAND (WHO Secretariat) said that, owing to space constraints on the marking itself, it
was not possible to include directly in the marking the codes of all the countries that the product was
likely to be transported through. However, that information could easily be included in databases and
could be used, in particular, to detect any anomalies in routing.
Mr CLAUSS (External expert) said it was difficult to predict the exact path that a product would
take to its eventual market. However, participants in the supply chain could record the route taken by a
product as it moved along the chain.
Cigarettes were generally tracked at the pallet level, the case level (consisting of a number of
cartons), the carton level (each carton containing 10 packs of cigarettes) and the pack level, which was
considered the smallest generally saleable unit. The interviews conducted had indicated that most
smuggling involved cartons of cigarettes. A proposal to mark every individual cigarette would have
serious implications for manufacturers and for the efficiency of the tracking and tracing process.
The CHAIRPERSON, summing up, noted that one possible solution would be a unique
identifier marked on the product, which was linked to further information held in a secure database. If
the Intergovernmental Negotiating Body opted for that solution, it would need to decide how much
information would be contained in each.
Ms GUERRERO (Nicaragua) asked how information would be delivered to the international
information-sharing focal point. What would be the mechanism employed in three of the marking
systems mentioned in the document, namely 1D DataBar, 2D DataMatrix and RFID?
Mr AL BAKER (United Arab Emirates) asked whether access to the database would be
restricted in any way. Would it be necessary to register? Would different levels of information be
made available to different types of users? He also wished to know whether the database might
provide conflicting information from various sources and, if so, how that conflict could be resolved.
Mr ALMUSAITEER (Saudi Arabia) asked how the tracking and tracing regime would operate
in the case of tobacco products manufactured within a major economic bloc such as the European Union.
Mr BRIAND (WHO Secretariat) said that there was no central database but rather a global
interface through which queries should be dispatched to databases all over the world. In general,
information would be stored at its point of origin, at the local, regional or national level, and other
actors in the supply chain would be able to access it through the global interface. Participants further
down the supply chain would also be able to add aggregation events to the information in existing
databases.
Mr CLAUSS (External expert) said that four options for marking technologies had been
considered, and could be found in Annex 1 of document FCTC/COP/INB-IT/4/INF.DOC./1. Whatever
system was chosen, it would have to include a unique serial number that followed a specific format.
For countries that currently used low-level technology and that had a small production volume, the
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first option – a system readable by humans but not by computers – would be adequate in the short
term. However, it should be replaced as soon as possible by a system which was readable by both
humans and machines.
Two of the four options used bar codes, either one-dimensional or two-dimensional. The latter
was preferable because the two-dimensional DataMatrix standard could hold more information in a
smaller space and thus leave more room on the product packaging for other information, such as
health warnings. The fourth option, using radio frequency identification (RFID) tags, was feasible at
the pallet level but was currently too expensive for smaller packages. The main priority at present was
to agree on a common numbering system – the choice of marking technology could be made later.
Mr BRIAND (WHO Secretariat) said that the information in the “public” part of the identifier
(for example, dates, country of origin, destination country) was readily available from public sources,
without any special authorization. Information concerning the “private” part of the identifier could be
accessed through the query engine.
Mr CLAUSS (External expert) said that the databases should hold large volumes of potentially
valuable data, which must not fall into the wrong hands. Some data would be readily available, even to
the general public, but traceability information, for example, should be made available only to officials
engaged in anti-smuggling activities.
As experience in the pharmaceutical industry had shown, if a query to a database produced
conflicting results, such as a double tracking and tracing history, it probably meant that a counterfeiter
had used a genuine serial number for a counterfeit product. The system was designed to flag such
events for further investigation.
Mr BRIAND (WHO Secretariat) said that, like any other information technology (IT) system,
the global interface could be designed with a number of levels of security. In terms of public access,
anyone would be able to submit a query, but the information they could receive should be restricted.
Protected access to the system would require a username and password: users would be assigned a
“role” which determined the level of information to which they had access.
Mr CLAUSS (External expert) said that there was considerable variation in the systems
employed even within a single economic bloc such as the European Union. The systems in use ranged
from simple product authentication to sophisticated tracking and tracing systems providing full details
of every pallet, carton and case of tobacco products, at least at the manufacturing and initial
distribution stages. However, there was no complete tracking and tracing system in force anywhere in
the European Union in respect of tobacco products, although such systems did exist for other products.
Mr SHAKERIAN (Islamic Republic of Iran) asked whether the technology described in the
document was readily available to developing countries. Had the Convention Secretariat considered
the capacity-building activities that would be required to meet the need for training, as well as the
financial costs of introducing the new technology? Likewise, had the Convention Secretariat
considered the situation of free zones? Products held in those zones might, in fact, be scheduled for
export to another free zone rather than a country of final destination.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, asked who would manage the proposed global interface. In addition,
she wished to know what role the tobacco industry would play in the tracking and tracing system.
Mr OOKA (Japan) asked whether the various actors in the supply chain would be obliged, or
simply encouraged, to participate in the tracking and tracing system. Would anyone submitting a query
be obliged to justify their request and, if so, how could that be done in an automated query system?

SUMMARY RECORDS: SECOND MEETING

17

Mr CLAUSS (External expert) said that the technology described in the document was based on
open, not proprietary, standards and was thus available to all. Many companies around the world
offered associated products and services on a commercial basis, but the technology itself was not
restricted. The issue of training was indeed crucial: international efforts would be needed to increase
awareness of the aims of the new tracking and tracing system and to convince actors all along the
supply chain to change their methods to comply with the system’s requirements.
Mr BRIAND (WHO Secretariat) said that, as he understood it, a free zone was a stage in the
supply chain like any other: information on shipments entering or leaving it could be entered into
databases in the same way as any other information.
Mr CLAUSS (External expert) said that a tracking and tracing history, of the kind commonly
compiled in the pharmaceutical industry, consisted of two sets of information collected at each stage
of the supply chain – what products had been received and when, and what products had been shipped
out, when, and their destination. That information, if collected at all stages of the supply chain, added
up to a product’s “life history”.
Mr BRIAND (WHO Secretariat) said that it was not yet clear who would operate or oversee the
global interface. However, only a few people would be required for the task, and they could be based
anywhere in the world.
With regard to the role of the tobacco industry, the bulk of the information under the tracking
and tracing system would come from the manufacturers and would be enriched by actors coming later
in the supply chain.
Mr CLAUSS (External expert) said that the tobacco industry would provide information about
the initial stages of a product’s life, starting with the manufacturing process and ending with the
transfer of the product to a distributor.
If the tracking and tracing history was to be truly complete, all the participants in the supply
chain would need to provide all relevant information, which would only be possible if it was made
mandatory.
Mr BRIAND (WHO Secretariat) said that one way to encourage all the participants in the
supply chain to cooperate with the new system was to ensure that it used familiar technology. For
example, two of the options described in the document used bar codes, which were already printed on
every pack of cigarettes.
Dr NIKOGOSIAN (Head, Convention Secretariat) drew attention to the proposed text for
Article 7 drawn up by Drafting Group 1, as contained in the Annex to Document FCTC/COP/INB-IT/4/3.
The Drafting Group had proposed that each Party should set up a central point on its territory, either
maintained by the Party itself or delegated to tobacco manufacturers. In any case, it was the Party’s
responsibility to ensure that its database was accessible and compatible with the global interface. That
mechanism, referred to in the proposed text for Article 7 as an “international information sharing focal
point”, had not been precisely defined. It might only be a question of setting up and maintaining the
software required for secure access to national databases, which could be done by an international
body, with the Convention Secretariat being one option.
Mr CLAUSS (External expert) said that the global interface would require participants to
maintain an agreed level of service as with cash machines: the banks had all agreed to introduce a
system which allowed them to exchange information, maintain security and guarantee a response
within an agreed length of time.
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Mr BERTRAND (Canada) asked whether it was enough to rely on the marking system alone.
Should there also be regular physical checks on the contents of master boxes or cartons, to ensure that
the data collected were reliable?
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, asked about the expected timetable for the introduction of the
tracking and tracing system. Would it be structured as a licensing system?
Mr COTTERELL (Australia) asked whether the Convention Secretariat could give an estimate
of the cost of any individual elements of the proposed tracking and tracing system, such as the cost of
setting up and operating the global information sharing focal point, or setting up a service-level
agreement between the focal point and national bodies.
Mr CLAUSS (External expert) said that if participants did not trust the marking system and
wished to check a shipment, for instance by checking serial numbers on individual cartons, they could
enter those numbers into the database system and would then be told whether they were legitimate.
The system would not actually provide the carton number itself, to prevent the information from
falling into the wrong hands.
Mr BRIAND (WHO Secretariat) said that it would be some years before the tracking and
tracing system was fully implemented. Parties could have a deadline for introducing the system once
they had acceded to the protocol. Manufacturers could introduce the system first, followed in turn by
the other participants in the supply chain. Low-income countries could confine themselves at first to
the simplest marking technology, with identifiers that could be read by people.
The global interface would be the simplest element to install. It could begin to operate as soon
as more than one national database was set up although it would be impossible to identify illicit
products for certain until results were available from every country. For that reason, it would be
desirable to set a deadline by which all Parties to the protocol should introduce the tracking and
tracing system.
The CHAIRPERSON noted that tracking and tracing systems and licensing of tobacco
manufacturers were separate concepts. Tracking and tracing systems could be implemented in
different ways in different countries. However, it would also be possible to make the granting of a
license dependent on the manufacturer’s installation of appropriate tracking and tracing technology.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that some relevant cost estimates had
been included in the report on institutional and financial arrangements under Parts VI and VII of the
negotiating text. They could be found in paragraphs 21 and 25 of document FCTC/COP/INB-IT/4/5.
The incremental costs that would accrue if the Convention Secretariat were to take on an additional
task such as the operation of the global information sharing focal point had been estimated at
approximately US$ 400 000 for the development and maintenance of basic, Internet-based software by
the time the protocol came into force, in English only; plus approximately US$ 350 000 per year for
5–6 years for the services of two additional IT staff, one at senior and one at junior professional level,
to install and operate the software and provide user support.
Mr BRIAND (WHO Secretariat) emphasized that the figure of US$ 400 000 referred to a
system available in English only: adding other languages would increase the cost. The number of users
would also affect the cost.
The CHAIRPERSON said that the global interface should be a web-based system and as simple
as possible. It should merely receive queries, direct them to national databases, and receive the
responses.
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It was premature to discuss issues such as service-level agreements at present. It might
eventually be necessary to conclude such agreements with manufacturers in order to ensure that
queries were answered swiftly. The main priority at present was for the Parties to agree on the access
rights they wished to allow.
Mr ROWAN (European Union) said that three sensitive issues must be addressed in relation to
the global interface, namely business secrecy, the need to prevent data mining and other unauthorized
access to databases, and data protection. Some Parties and regions had very strict data protection
requirements.
Mr CHANG YOON-SEOK (Republic of Korea) said that, instead of having one data element
for the date and a second for the production shift in the manufacturing facility, it would be possible to
specify both the date and the time of manufacture in one data element, down to the exact minute and
second.
Had the Convention Secretariat studied ways of preventing illegal trade other than the tracking
and tracing system, such as electronic signatures, identity checks or time-stamping?
Mr TORRES (Colombia) said that a bar code reader would be required for the marking system
and that requirement in itself would incur additional costs. Would a standard reader be used in all
countries, and would it be used when the goods entered the country, or at a customs point, or at some
other time? He was also concerned to hear that the information-sharing system would be available in
English only. Spanish was spoken in more countries than English. The information must in that case
appear in a standard format to help users who were not familiar with English. He would welcome the
views of IT companies from Colombia on the likely costs of the system.
The CHAIRPERSON said that a standardized query form, in which the same question always
appeared at the same point, would indeed be valuable for users who did not have a good command of
English.
Mr CLAUSS (External expert) said that business secrecy was certainly an important issue.
Tracking and tracing databases would contain a large volume of data that would be of interest not only
to counterfeiters and smugglers, but also to a tobacco company’s rivals. A high level of security would
be required, including usernames and passwords as well as a procedure for reporting forgotten or
stolen passwords, which could be managed at either a national or international level.
Mr BRIAND (WHO Secretariat) said that IT systems generally created an “audit trail” showing
who had used them, when and for what purpose. A full-scale attempt at data mining involved hundreds
of thousands of queries per day, going far beyond normal usage. If such an attempt was detected,
access by that user would be blocked until his credentials could be established. Such precautions were
standard practice.
Mr CLAUSS (External expert) said that a large manufacturing facility could record either the
exact time of manufacture or the production shift concerned. However, smaller facilities, where
products were made by hand, for example, might find it difficult to time their production down to the
second. It was also debatable whether that degree of detail was necessary for the purposes of the
tracking and tracing system.
Mr BRIAND (WHO Secretariat) said that participants in the supply chain would enter the
destination of their shipments into the database network, so that it was clear where products were
supposed to be at a particular time. If those products were subsequently found to be somewhere else,
they had probably been smuggled.
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Mr CLAUSS (External expert) said that all four marking technology options included an
identification number that was readable by humans. The second and third options would require a bar
code reader. However, the technology was not sophisticated: a two-dimensional bar code, of the kind
the Convention Secretariat referred to, could be read by some mobile telephones or using the kind of
handheld reader which was now very common in shops, factories and distribution facilities. The fourth
option, the RFID tag, would require more sophisticated technology, but the human-readable
identification number would still be available.
Dr LEON CHEMPEN (Peru) said that, in order to combat illicit trade, it was essential to adopt
legislation banning the manufacture, sale, distribution or import of tobacco products in packages
smaller than 20 cigarettes. Some countries still permitted the sale of single cigarettes, which would
make any marking system both less effective and more costly. She welcomed the proposed
international tracking and tracing system and said that bar codes presented the simplest and least
costly option.
Several marking techniques were used to identify pharmaceutical products, some of them very
simple. Medicines imported from another country were repackaged locally for sale in the country of
import: the same system could be used for tobacco products, with an extra country code added at the
repackaging stage. Had that possibility been investigated?
Mr BARAVA (Papua New Guinea) said that his country already used software to keep track of
shipments imported into or exported out of the country. Would it be able to use the proposed new
software in conjunction with its existing system?
The CHAIRPERSON said that the decision to ban the sale of cigarettes singly or in packs of
less than 20 was a political rather than a technical decision and was therefore a matter for the Parties
themselves, not the Intergovernmental Negotiating Body.
Mr CLAUSS (External expert) said that the options contained in the document were based on
similar efforts by the pharmaceutical industry, which was also working towards a two-dimensional bar
code system with unique global identification numbers. Such a system would allow the pharmaceutical
industry to export its products even to countries with extremely strict anti-counterfeiting requirements,
without having to apply changes physically to each individual package, a process which was slow and
costly.
Tracking and tracing systems were often integrated with other tracking systems, such as the
import/export software mentioned by the representative of Papua New Guinea. Tracking and tracing
systems produced very detailed data about products and where and when they were shipped, which
could usefully be integrated into a manufacturing, inventory or retail monitoring system by a user with
the appropriate access rights.
Mr BRIAND (WHO Secretariat) said that if an existing IT system already produced the required
information, an extra layer of functionality – in the current case, the interface with the global
information sharing system – would be added in preference to creating a completely new system.
The CHAIRPERSON said that the protocol should include some provisions relating to data
protection. He suggested that the representative of the European Union, who had raised the issue,
discuss the proposed scope of such provisions informally with other representatives.
Ms GUERRERO (Nicaragua) said that the integration of existing national or regional tracking
and tracing regimes into an international system was a complex issue. The question of the cost of
introducing the system, the timescale for its implementation and the measures required had not been
addressed, although it was essential to clarify those points immediately, in order for a final decision to
be taken. The answers to those questions would depend on the measures adopted in each country.
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A period of transition would be required: smaller producers would need help in introducing the
new system. Moreover, a global system ought to be available in all the United Nations official
languages.
Dr GAKO (Philippines) asked whether the cost estimates provided by the Convention
Secretariat covered only the global interface for the tracking and tracing regime, or whether they also
included the additional information required for the investigation and prosecution of alleged offences
described in Articles 20 to 22 of the negotiating text. If not, would separate systems be needed later to
fulfil those functions?
Mr FISCH BERREDO MENEZES (Brazil) noted from paragraph 14 of document
FCTC/COP/INB-IT/4/INF.DOC./1 that the tobacco manufacturer Philip Morris included markings on
individual packs of cigarettes. Did it include that level of detail in its database?
Mr CLAUSS (External expert) said that the Global Trade Item Number (GTIN), which was part
of the bar code, contained an identification number that was linked to product descriptions in currently
existing databases. The product description could therefore be handled in two ways: it could either be
printed on the product itself in text form, or the GTIN could be linked to a database entry containing
the product description. The former was undesirable because it would be necessary to choose the
language of the description each time, and it took up far more space than the identification number.
Mr BRIAND (WHO Secretariat) said that the global information sharing system could support
other languages as well as English. It would be more expensive to provide support for several
languages.
There would need to be an introductory period during which a product might fail to be detected
by the global interface merely because its country of manufacture had not yet been integrated into the
system. Later, when all Parties had been integrated, the failure of a product to show up on the global
interface would be evidence of illicit activity.
Mr CLAUSS (External expert) said that the construction of the global tracking and tracing
regime would not be an easy task. The Convention Secretariat recommended that regional pilot
projects should be undertaken initially in order to identify any problems.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the cost estimates provided by the
Convention Secretariat did not include the management of the information described in Article 20, for
which a separate database would be needed, possibly linked to the database that would store the
information submitted by Parties pursuant to their reporting obligations. The information described in
Article 21 would not need to be stored in a database.
Mr CLAUSS (External expert) said that the tobacco manufacturer Philip Morris did, indeed,
mark each individual pack of cigarettes, which was an immensely complex task, particularly given the
high speed of the manufacturing machinery. Each unique identification number had to be printed on
the pack and then checked. He was not aware that Philip Morris stored that information in a database.
In any case, tobacco industry representatives interviewed had indicated that smuggling generally
involved cartons of cigarettes rather than packs, which suggested that marking at the pack level was of
limited value.
Ms KIPTUI (Kenya) noted that the unique identification number could include a code denoting
the equipment used to manufacture the tobacco product in question – an important issue for the Parties
of the WHO African Region. That presumably meant that the equipment, in its turn, would be marked
with a unique identification number when it was first built.
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Ms GUERRERO (Nicaragua) said that her country could not endorse a system which operated
in only one language. The Convention Secretariat should make provision for multilingual support from
the beginning. Such a system need not necessarily be technically complex: the data might, for
instance, be entered into a form available in various languages.
Mr CLAUSS (External expert) said that major tobacco manufacturers were reluctant to sell off
manufacturing equipment which they no longer wished to use themselves, as it could be used to
produce counterfeit products that appeared authentic. In such cases, they generally destroyed the
equipment. It was feasible to mark manufacturing equipment, although it would add to the complexity
of the marking system. It was important to decide whether the machine as a whole would be marked,
or the individual components, which were likely to be replaced at intervals during the lifetime of the
equipment as a result of normal wear and tear.
Mr BRIAND (WHO Secretariat) agreed that it was not a difficult technical issue to create a
multilingual global interface. The initial design had been made as simple as possible, and it had not yet
been decided which languages besides English, if any, should be supported.
Mr LOM (Observer, United States of America)1 asked whether tracking and tracing systems
used for products other than tobacco addressed the issue of confidentiality of taxpayer information. In
some countries, for example, it was a criminal offence to disclose the identity of a taxpayer, even
inadvertently.
Mr CLAUSS (External expert) said that the introduction of a unique identification number
would provide much more detailed information than before about the exact quantity of a product
which a company had produced, when it had done so, and for which market. The issue was whether
that information would be stored by the manufacturer, which would respond directly to queries from
the global interface, or transferred to a national repository, which would mean that the government
would have access to that information. The manufacturers interviewed preferred the former option,
particularly since they could then detect and, if necessary, block unusual types or numbers of queries
which might indicate an attempt at data mining by a commercial rival.
Part III: Supply chain control
•

Article 7: Tracking and tracing

The CHAIRPERSON invited representatives to consider the new version of Article 7 agreed by
Drafting Group 1 and contained in the Annex of document FCTC/COP/INB-IT/4/3. The earlier
version, considered by the Intergovernmental Negotiating Body at its third session was contained in
the Annex of document FCTC/COP/INB-IT/3/5 Rev.1. It would be displayed as necessary for the
purposes of comparison.
Parties appeared to agree that a practical, cost-effective tracking and tracing system was
required, which did not place an excessive implementation burden on individual Parties. The system
must not conflict with the existing obligations of Parties under Article 15.2 of the Framework
Convention. It might be advisable to start on a small scale with pilot projects, and then gradually
increase the coverage of the system. That would, however, have an impact on the effectiveness of the
system in the early stages.
As far as possible, the new system should make use of, or be compatible with, existing systems,
provided that the latter were capable of supplying the information required by the protocol. Databases
1

Participating by virtue of Rule 29 of the Rules of Procedure of the Conference of the Parties to the WHO
Framework Convention on Tobacco Control.
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would be maintained at a national or regional level, by either tobacco manufacturers or governments:
queries would be submitted from around the world via a web-based global interface. If new systems or
databases were required, it must be decided who would pay for them.
A review mechanism would be required in order to respond to new technological developments
and remedy any shortcomings or loopholes in the system. A response would be required, for instance,
if tobacco products manufactured for domestic consumption were found to be illicitly on sale in other
countries.
Following a discussion in which Mr FISCH BERREDO MENEZES (Brazil), Mr PINEDA
(Mexico), speaking on behalf of the Parties in the WHO Region of the Americas, and Mr KAYA
(Turkey) took part, the CHAIRPERSON reiterated his suggestion that the Intergovernmental
Negotiating Body should concentrate its attention on the new, consolidated version of Article 7 agreed
by Drafting Group 1, with the earlier version available for reference where required.
It was so agreed.
(For continuation of the discussion on Article 7, see summary record of the third meeting.)

The meeting rose at 12:55.

THIRD MEETING
Monday, 15 March 2010, at 14:40
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5
and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part III: Supply chain control (continued)
•

Article 7: Tracking and tracing (continued)

Paragraph 1
Mr ALBUQUERQUE E SILVA (Brazil) suggested that, at the end of the paragraph, the word
“competent” should be placed in square brackets and that the word “government” should be inserted
after it. The phrase “the Convention Secretariat of the WHO Framework Convention on Tobacco
Control” should likewise be placed in square brackets. It was too early to decide where the global
information sharing focal point should be located.
Ms GUERRERO (Nicaragua) suggested that the words “within a period of eight years following
the date of deposit of the instrument of ratification, acceptance, approval or formal confirmation of the
Party” should be inserted after the phrase “agree to establish”.
Ms EVISON (New Zealand), expanding on the proposal by the representative of Brazil,
suggested that the entire phrase “located at the Convention Secretariat of the WHO Framework
Convention on Tobacco Control” should be placed in square brackets.
Dr AL-LAWATI (Oman) asked for clarification with regard to the phrase “national/regional
systems”. How could a Party establish a regional system on its own? It would be more logical to
establish three separate levels – national, regional and international.
Dr ANIBUEZE (Nigeria), speaking in his capacity as Chair of Drafting Group 1, explained that the
word “regional” had been included in acknowledgement of the fact that some of the tracking and tracing
systems already in existence were organized on a regional basis. Two levels were planned – national
or regional systems linked to the global information sharing focal point.
Mr FISCH BERREDO MENEZES (Brazil) said that national systems or regional systems
(of which the European Union system was one example), plus the global information sharing focal
point, would together constitute the international tracking and tracing regime. The idea was not to
establish separate national, regional and international systems but to incorporate the two subsidiary
levels into an international regime.
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The CHAIRPERSON suggested the wording “comprising national systems, regional systems
and a global information sharing focal point”.
Mrs DEMUNI DE SILVA (Sri Lanka) said she preferred the wording “national and/or regional
systems”. Secondly, with reference to the amendment proposed by the representative of Nicaragua,
she suggested that it should be modified to read “within eight years of entry into force of this
protocol”, to make it consistent with paragraph 5 of Article 7.
Ms GUERRERO (Nicaragua) said that the date of entry into force of the protocol might be very
different from the date of deposit of the instrument of ratification.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, supported
the proposal by the representative of Brazil to place the word “competent” in square brackets and
insert the word “government” after it. The wording “national and/or regional systems” was preferable.
There should not be a delay before a Party began to implement the provisions of the protocol, as the
representative of Nicaragua had proposed. Such activities formed part of a Party’s general
implementation of the Framework Convention, to which it was already committed.
Mr ROWAN (European Union) said that a time period of three years was sufficient. After all, it
would be another year, at least, before the protocol entered into force and the process of setting up the
tracking and tracing regime could begin.
The CHAIRPERSON suggested the wording “national and/or regional systems”.
Mr GIRI (Nepal) suggested deleting the word “competent”. A government agency would, by
definition, be competent to make enquiries and receive information.
Mr AL-LAWATI (Oman) said that the wording “and/or” might encourage some countries to
rely on regional systems instead of setting up their own national system.
The CHAIRPERSON said that the intention was that every Party should either have its own
system, or be part of a regional system. With regard to Brazil’s suggestion to insert the word
“government” in the last line of the paragraph, he pointed out that the phrase “competent authorities”
meant that every Party was free to choose the authorities that it considered most suited to the task of
requesting and receiving information. Parties might wish, for example, to choose an authority not
attached to the government.
Mr AZOFF (Israel) preferred the term “government authorities”. As he understood it, the
international regime need not necessarily be set up simultaneously with Parties’ own national or
regional systems. If a time limit was specified in the text, it should be made clear whether it referred to
the national or regional system, or to the international regime.
Ms ROA (Panama) said that it might be advisable to use the same term as the Framework
Convention itself, namely “competent authorities”.
Mr ALBUQUERQUE E SILVA (Brazil) said that the text must state explicitly that the tracking
and tracing system would be operated by the government. Any other wording would potentially allow
the tobacco industry to take control of the system, which would be most undesirable. The experts who
had spoken at the previous meeting had advocated a system based on trust, but the tobacco industry
could not be considered trustworthy. Incidentally, the guidelines for the implementation of the
Framework Convention referred to “health authorities”.
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The CHAIRPERSON noted that paragraph 1 referred to the authorities that would make
enquiries and receive relevant information from the system, not those that were in overall control.
Mr ROWAN (European Union) said that the European Union had requested the inclusion of the
original phrase “designated competent authorities”, since it was unclear whether the European Union
would be regarded as a government authority.
Ms KIPTUI (Kenya), speaking on behalf of Parties in the WHO African Region, said that the
text should refer explicitly to “government” authorities. The tobacco industry must not be allowed any
control over the tracking and tracing system. The Parties in the African Region had already made a
concession by agreeing to the term “regional systems” in recognition of the system in use in the
European Union.
Dr ANIBUEZE (Nigeria) said that, in the phrase “accessible to all Parties”, the term “Parties”
presumably meant “governments”.
Dr TSETSEGDARY (Mongolia) suggested that no reference to a time period should be
included in paragraph 1. Three years was too short a period, but eight years was too long. She
preferred the wording “national, regional and global”, since a regional system could not be set up if
there were no national systems.
Dr ABASCAL (Uruguay) supported the proposal by the representative of Brazil. The
establishment and monitoring of the tracking and tracing system should be the responsibility of the
government concerned and should not be delegated.
Mr GÜLSÜN (Turkey) said that “competent” authorities should be understood to mean
government authorities, and that a three-year period should be allowed for the establishment of the
tracking and tracing system.
Dr NOBOA (Ecuador) said that the issue had already been discussed at length by Drafting
Group 1. It was the State that would be party to the future protocol, not the government, which was
likely to change periodically. Governments exercised their power through different branches. The
most appropriate authority to oversee the tracking and tracing system might be the judicial branch or
organs of State oversight, rather than the executive branch. Therefore, while understanding the
concerns of the representative of Brazil, he considered that the most appropriate term to use would be
“competent authorities”.
Mr PINEDA (Mexico) agreed with the representative of Ecuador that the authorities in question
should be designated by the Party itself, not by any other agency. He asked whether the other
representatives considered that there was a difference in meaning between “competent authority” and
“government authority”?
The CHAIRPERSON said that representatives should distinguish between overall control of the
tracking and tracing system, which would definitely remain in the hands of the government, and the
powers described in paragraph 1 of Article 7, which covered only the submission of enquiries and the
obtaining of information. The Parties themselves might exercise the latter function, or they might
designate a competent authority to do so. He did not see any danger that the procedure might give the
tobacco industry an undesirable degree of access to the system.
Mr BARAVA (Papua New Guinea) said that the same time period, namely three years, should
be stipulated in both paragraphs 1 and 5 of Article 7.
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Ms ROA (Panama) asked WHO’s Legal Counsel to clarify the meaning of the term “competent
authorities” in the context of the Framework Convention and the future protocol.
Mr BURCI (WHO Legal Counsel) said that three issues had arisen in relation to the making of
enquiries and receipt of information. The first was the requirement, raised by the representative of
Brazil and apparently undisputed, that control of the tracking and tracing system should not fall into
the hands of the tobacco industry. The second was the concern of the European Union that, being an
organization rather than a State, it might not be considered a “government” authority. The third was
the point raised by the representative of Ecuador, that States exercised several types of power and that
the appropriate authority might come from the judicial branch, for example, rather than the executive
branch.
He suggested the wording “enabling Parties to make enquiries and receive relevant
information”, which would leave each Party free to designate the authorities it considered most
appropriate for the task.
Dr NGABA (Central African Republic) shared the concerns of the representative of Brazil. He
suggested the following wording: “accessible to all Parties, enabling Parties or competent authorities
designated by the government”. A government might, for example, designate a State agency to act as a
national focal point.
Mrs DEMUNI DE SILVA (Sri Lanka) suggested the wording “competent national authorities”.
Mr SHAKERIAN (Islamic Republic of Iran) suggested the wording “public authorities”. He
considered that a three-year time period for the establishment of the tracking and tracing system was
sufficient, and that the global information sharing focal point should be located within the Convention
Secretariat.
Mr ALBUQUERQUE E SILVA (Brazil) supported the suggestion made by WHO’s Legal
Counsel.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that, in some
countries, certain industries were considered “public industries” and the wording “public authorities”
might be understood to include them. “Government” or “national” authorities would be preferable.
He suggested the following wording for paragraph 1: “agree to establish a global tracking and
tracing regime, enabling Parties or designated national authorities to make enquiries and receive
relevant information. This regime shall comprise both national and regional systems and a global
information sharing focal point located at the Convention Secretariat of the WHO Framework
Convention on Tobacco Control and accessible to all Parties”.
Mr ROWAN (European Union) said that there was no question of the tobacco industry being
allowed to obtain information from the tracking and tracing system. The European Union was merely
concerned about its own legal position. The suggestion by the representative of the Islamic Republic
of Iran was a constructive one – no tobacco industry entity could be considered a “competent public
authority”.
Dr RANGREJI (India) said that he preferred the original wording “designated competent
authorities”, but would support the wording suggested by WHO’s Legal Counsel. It was up to the
Parties to decide which authority should assume the responsibilities in question.
Mr DLAMINI (Swaziland) said that it was important to avoid ambiguity. The initial text had
seemed sufficiently clear to him, but he could also accept the suggestion of WHO’s Legal Counsel.
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Mr PINEDA (Mexico), speaking on behalf of Parties in the WHO Region of the Americas,
called for a vote on the wording suggested by WHO’s Legal Counsel, which appeared to be the most
viable option.
Mr ROWAN (European Union) said that he could accept the wording suggested by WHO’s
Legal Counsel.
The CHAIRPERSON said that there appeared to be general endorsement of the amendment
suggested by WHO’s Legal Counsel.
He suggested that consideration of the paragraph should be suspended to allow time for
informal negotiations with regard to other suggested amendments.
It was so agreed.
Paragraph 2
Mr ROWAN (European Union) said that, in the light of the technical presentation delivered at
the previous meeting, the European Union considered that the tracking and tracing system should be
introduced in respect of cigarettes only in the first instance – a difficult enough task in itself – and
extended to other tobacco products later, following a review of the progress made. Illicit trade in
cigarettes, both counterfeit and contraband, had been the most serious problem at the global level over
the previous 15 years.
Mrs DEMUNI DE SILVA (Sri Lanka) said that paragraph 2 imposed a general obligation on
Parties to establish a tracking and tracing system for all tobacco products. However, subparagraph 3(c)
stated that tobacco products other than cigarettes needed only to be included when the technology was
sufficiently developed. Subparagraph 12(c) also referred to the development of relevant technology.
Mr OOKA (Japan) noted that the presentation at the previous meeting had related only to
cigarettes, not to other tobacco products. The introduction of the tracking and tracing system would be
a complex task, and he agreed that the system should be confined to cigarettes at first.
Mr FISCH BERREDO MENEZES (Brazil) suggested that after the words “Each Party shall”,
the following phrase should be inserted in square brackets: “adopt and implement effective legislative,
executive, administrative or other measures to”. Following the word “establish”, the words “where
such a system does not exist” should be placed in square brackets. The phrase “governmentcontrolled” should be inserted in square brackets before “tracking and tracing system”. At the end of
the paragraph, the following phrase should be added in square brackets: “their own national- or
regional-specific needs and the provisions of this Article”.
Dr AL-LAWATI (Oman) said that, while illicit trade in tobacco products other than cigarettes
might not be a problem in western Europe, it certainly was in other areas of the world. The paragraph
should therefore cover all tobacco products. The equipment used to manufacture them was just as
compatible with tracking and tracing technology as that used to manufacture cigarettes.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) supported the amendments proposed by
the representative of Brazil, but expressed concern that the definition of tracking and tracing was so
broad that it would be difficult to implement that system, even within the eight-year period that some
Parties had proposed.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
she supported the amendments proposed by the representative of Brazil, with the exception of the
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addition of the phrase “their own national- or regional-specific needs and the provisions of this
Article”, which was already covered by Brazil’s first amendment. The paragraph should cover all
tobacco products, not just cigarettes.
Dr GADO (Bhutan) agreed that the paragraph should cover all tobacco products, although
priority could be given to implementing the tracking and tracing regime in respect of cigarettes, if
necessary.
Mr MOHAMED DEIDA (Mauritania) suggested the addition of a phrase at the beginning of the
paragraph along the following lines: “Pending the establishment of the regime referred to in
paragraph 1”.
Dr RANGREJI (India) said that the paragraph should cover all tobacco products. Chewing
tobacco was frequently smuggled in his own Region, for example. As far as he was aware, the same
tracking and tracing technology could be used for cigarettes and all other tobacco products. If
additional technology were needed for other tobacco products, it should be used as soon as it became
available.
Mr ROWAN (European Union) suggested that the phrase “all tobacco products” should be
replaced by “cigarettes”.
The CHAIRPERSON suggested that the phrase “Without prejudice to the provisions of
paragraph 3” should be added at the beginning of paragraph 2.
Mr SHAKERIAN (Islamic Republic of Iran) said that the tracking and tracing system should
cover all tobacco products. While he supported the suggestion by the representative of Brazil to insert
the words “government-controlled” before “tracking and tracing system”, he did not support his
proposal to add wording about legislative and administrative measures. Paragraph 2 should not go into
too much detail: the specific measures to be adopted could be described in later paragraphs. The
expressions “best practices” and “their own national- or regional-specific needs and the provisions of
this Article” were not clear to him.
Ms GUERRERO (Nicaragua) said that, in principle, her delegation could accept the application
of tracking and tracing measures to cigarettes only.
Mr DLAMINI (Swaziland) said that the Parties had agreed to establish a system to combat illicit
trade in all tobacco products, not just cigarettes. Therefore, the paragraph should refer to all tobacco
products.
Mr AZOFF (Israel) asked what was meant by a “government-controlled” tracking and tracing
system. His own country was an importer of cigarettes: the government tracked their entry into the
country and recorded the primary importer, using the markings affixed by the foreign manufacturer.
Would that procedure be adequate?
Mr GÜLSÜN (Turkey) recalled that, in Article 15.2 of the Framework Convention, Parties had
committed themselves to combating illicit trade in all tobacco products, not just cigarettes. Therefore,
paragraph 2 should cover all tobacco products.
Dr ABOU ALZAHAB (Syrian Arab Republic), speaking on behalf of the Parties in the WHO
Eastern Mediterranean Region, said that the paragraph should cover all tobacco products, since
products such as snuff were widely used in the Region. He considered that some of the proposed
additions to the paragraph were unnecessary.
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Mr TORRES (Colombia) said that the new proposals threatened to undermine the efforts of
Drafting Group 1. Ten more paragraphs of the Article still remained to be discussed. Given that there
was no consensus, he proposed that an informal drafting group, involving members of Drafting
Group 1 and those Parties that wished to introduce further amendments, should attempt to draw up a
compromise text for submission to the Intergovernmental Negotiating Body later in the week.
Mr FISCH BERREDO MENEZES (Brazil), explaining his suggestion to include the phrase
“national- or regional-specific needs”, said that his country had developed its own tracking and tracing
system, appropriate to its national requirements. It would now need to adapt that system to the
requirements of the international regime, as laid down in Article 7. He had proposed that national
tracking and tracing systems should be government-controlled in order to prevent the tobacco industry
from gaining access to any of the information held in such systems, even if much of that information
had originally been provided by the industry.
Mr AL BAKER (United Arab Emirates) said that the protocol as a whole dealt with tobacco
products in general, not just cigarettes. It would appear to be contradictory if Article 7 referred
exclusively to cigarettes.
Ms HAMEED (Iraq) said that the protocol was intended to strengthen Parties’ commitment to
the fight against illicit trade in all tobacco products. Article 7 should not, therefore, cover only cigarettes.
Mr KHAN (Pakistan) said that the system should cover not only products manufactured in or
imported into a country, but also those exported illicitly out of a country. Countries that were the
source of illicit exports should bear their share of the responsibility for tracking and tracing illicit
shipments.
The CHAIRPERSON said that, in most cases, when an illicit shipment was seized, the country
of origin would take measures against the exporters.
Mr MURADLY (Azerbaijan) said that cigarettes were treated as a separate category in other
parts of the protocol. He suggested the wording “tobacco products, including cigarettes”.
Dr ABASCAL (Uruguay) noted that subparagraph 3(c) allowed for the possibility of marking
tobacco products other than cigarettes when the necessary technology was sufficiently developed. That
surely took into account the concerns expressed by the representative of the European Union about the
potential technical problems of implementing the system. Paragraph 2 should cover all tobacco
products.
The CHAIRPERSON said that a clear majority of Parties had said that paragraph 2 should cover
“all tobacco products”, with only the European Union and Japan in favour of replacing that term with
“cigarettes”. He appealed to those two Parties to consider ways in which they might align themselves
with the majority view. Paragraph 3 already provided some flexibility in the implementation of the
tracking and tracing system.
Ms ROA (Panama), supported by Dr LEON CHEMPEN (Peru), said that the reference to “all
tobacco products” was not simply the choice of the majority. Article 15 of the Framework Convention
referred explicitly to “tobacco products”, a term defined in Article 1. It was, therefore, the term that
must appear in paragraph 2 of Article 7 of the protocol. Paragraph 3 provided sufficient flexibility in
relation to the technical implementation of the provisions.
The CHAIRPERSON, summing up, suggested the following wording for the first part of the
paragraph, as proposed by the representative of Brazil: “Each Party shall adopt and implement
effective legislative, executive, administrative or other measures to establish”.
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Dr SA’A (Cameroon) said that with the addition of the proposed text, paragraph 2 would be
combining two different ideas. That juxtaposition might prove confusing when Article 7 came before
the Conference of the Parties for final adoption. He therefore could not support the proposed text.
Mr OOKA (Japan) said that his delegation had doubts about the feasibility of establishing a system
covering all tobacco products. However, he was willing to go along with the view of the majority.
Mr SHAKERIAN (Islamic Republic of Iran) said that it was important to leave Parties some
scope in their implementation of the protocol. Paragraph 2 should state simply that Parties should
establish a tracking and tracing system, without dictating how they should do it. Further details could
be included in later paragraphs, if necessary.
Mr ALBUQUERQUE E SILVA (Brazil) pointed out that his proposed amendment used the
wording of Article 15.2 of the Framework Convention. He could not, therefore, see any contradiction.
Dr ABASCAL (Uruguay) said that, given its time constraints, the Intergovernmental
Negotiating Body had already spent too long on a matter which might not be given consideration for
three or four years. It did not seem advisable to add new elements to paragraph 2, which already went
far enough by referring to available best practices. The details could be defined more precisely later in
the protocol.
Mr ALBUQUERQUE E SILVA (Brazil) withdrew the amendment that read “adopt and
implement effective legislative, executive, administrative or other measures to”. However, he did not
accept that the language was inappropriate, since it also appeared in the Framework Convention; nor
was it acceptable to insist on a decision relating to a binding legal instrument merely because of time
constraints.
The CHAIRPERSON asked whether representatives could accept the addition of the phrase
“government-controlled”.
Dr LEON CHEMPEN (Peru) said that the obligations arising from the Framework Convention
were binding on all Parties. The question of whether or not the protocol repeated what was already set
out in Article 15 would not have any effect on compliance. However, it was advisable to avoid
redundancy as far as possible. It might be necessary to vote on the proposed amendment.
The CHAIRPERSON said that representatives should decide whether it was necessary to repeat
wording which already appeared in the Framework Convention.
Dr RANGREJI (India) said that Article 15 of the Framework Convention referred to various
types of measures to control illicit trade in general, while Article 7.2 of the protocol was much more
specific, dealing only with the tracking and tracing system. The term “establish” or “implement”,
without further detail, would be sufficient.
Mr ROWAN (European Union) said that his Party needed more time to reflect on the
implications of the term “government-controlled”.
The CHAIRPERSON asked whether representatives could accept the amendment proposed by
the representative of Brazil, namely the addition of “their own national- or regional-specific needs and
the provisions of this Article” in square brackets at the end of the paragraph.
Mr ALBUQUERQUE E SILVA (Brazil) said that the term “government-controlled”, in square
brackets, must be retained.
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The CHAIRPERSON suggested that the square brackets around the phrase “where such a
system does not exist” should be deleted.
Mr ALBUQUERQUE E SILVA (Brazil) said that a tracking and tracing system already existed
in his country, but it would need adjustment in order to comply with the provisions of Article 7. The
phrase “where such a system does not exist” might be used as a loophole to avoid making the
necessary changes.
The CHAIRPERSON, supported by Ms KIPTUI (Kenya), suggested that the phrase should
be deleted.
Mr TORRES (Colombia) said that it was not clear whether “such a system” referred to the
Party’s own national system or the international regime mentioned in the first paragraph.
The CHAIRPERSON suggested the wording “where a system described in paragraph 1 above
does not exist”, which might also address the concerns of Brazil.
Mr ROWAN (European Union) suggested that the phrase “a government-controlled tracking
and tracing system” should be replaced by “a tracking and tracing system controlled by the Party”.
The CHAIRPERSON said that the suggestion by the representative of the European Union
appeared to be acceptable to the representative of Brazil.
Mr COTTERELL (Australia) asked for the clarification of the implications of deleting the
phrase “where such a system does not exist” from the Office of the Legal Counsel. Would that mean that
Parties would be obliged to create a new system, even if they already had their own national system?
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that, if a system was
already in place that met all of the criteria laid down in the protocol, then a Party would be in
compliance with its obligations. If not, the Party would have to set up a system, or further develop its
existing one.
Mr MOHAMED DEIDA (Mauritania) amended his earlier suggestion, to read: “Pending the
establishment of the international regime, each Party shall establish a tracking and tracing system”.
The phrase “where such a system does not exist” would then be deleted.
The CHAIRPERSON suggested the wording: “Each Party shall establish, where a fully
compliant system does not exist, a tracking and tracing system controlled by the Party”.
Mr BADRICK (New Zealand) noted that the current versions of paragraphs 1 and 2 were
similar. It was important to avoid duplication.
The CHAIRPERSON said that paragraph 1 described the global situation, while paragraph 2
described the action which individual Parties would need to take.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, suggested
the following wording: “Each Party shall establish, in accordance with this protocol, a governmentcontrolled tracking and tracing system for all tobacco products that are manufactured in or imported
onto its territory, taking into account available best practices”.
The CHAIRPERSON said that either “in accordance with this protocol” or “where a fully
compliant system does not exist” should meet the concerns expressed by the representative of Brazil.
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Mrs DEMUNI DE SILVA (Sri Lanka), supported by Mr FISCH BERREDO MENEZES
(Brazil), suggested the wording: “in accordance with the provisions of this Article”.
Dr RANGREJI (India) said that some elements in paragraph 2 were superfluous. He suggested
the wording: “Each Party shall establish at a national level, where such a system does not exist, a
tracking and tracing system”.
The CHAIRPERSON suggested the wording: “Without prejudice to the provisions of paragraph 3,
each Party shall establish, in accordance with this Article, a tracking and tracing system, controlled by
the Party, for all tobacco products that are manufactured in or imported onto its territory, taking into
account available best practices and their own national- or regional-specific needs”. There were a
number of issues that Parties, particularly the European Union, would still need to discuss. The
paragraph was intended to be read in conjunction with paragraph 3. The term “best practices” would
become clearer as Parties exchanged information.
Mr FISCH BERREDO MENEZES (Brazil) said that he could accept the Chairperson’s
suggested wording.
Ms MATSAU (South Africa) also supported the Chairperson’s suggested wording. However, if
the phrase “without prejudice to the provisions of paragraph 3” were included in paragraph 2, it would
surely be necessary to include a similar phrase in many other places in the protocol.
The CHAIRPERSON said that the phrase had been included to accommodate the concerns
expressed by the representative of the European Union.
Mr SHAKERIAN (Islamic Republic of Iran) said that he found the phrase difficult to
understand. He suggested that the words “in accordance with the provisions of this Article” be
replaced with the words “in accordance with the provisions of this Protocol”. The phrase “without
prejudice to the provisions of paragraph 3” would then become superfluous. The phrase “available best
practices” should be deleted, as Parties’ own national and regional needs were more important.
The CHAIRPERSON said that it was important to keep abreast of technological developments,
and the planned Meetings of the Parties to the protocol would provide a good opportunity to do so.
Mr TORRES (Colombia) expressed his concern at the slow progress of the negotiations and
reiterated his proposal that an informal drafting group, involving members of Drafting Group 1 and
other interested Parties, should meet to prepare an agreed text for Article 7.
The CHAIRPERSON said that, since Article 7 involved so many delicate issues, it was likely
that almost all Parties would wish to participate in such a drafting group. It would, therefore, be better
to continue the discussion in the plenary. He was disappointed that so many amendments were being
proposed, some of them by Parties that had been members of Drafting Group 1. He appealed to
representatives to refrain from proposing changes which were not genuinely substantive.
Dr RANGREJI (India) said that the phrase beginning “Without prejudice” should be deleted
altogether. He had seen the phrase “controlled by the Party” in disarmament treaties, but not in an
instrument relating to social issues, such as the protocol under negotiation. He preferred the wording
“established under national law”.
Dr ABASCAL (Uruguay) supported the Chairperson’s proposed wording. The
Intergovernmental Negotiating Body had spent an inordinate amount of time discussing issues of
relatively minor importance. The basic concepts of the protocol were clear: he hoped that
representatives would not feel the need to debate every word of the text.
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Ms ROA (Panama) said that paragraph 2 should begin “Each Party shall establish”, as agreed by
Drafting Group 1.
(For continuation of the discussion on Article 7, see summary record of the fourth meeting.)

The meeting rose at 17:30.

FOURTH MEETING
Monday, 15 March 2010, at 18:40
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

ORGANIZATION OF WORK

The CHAIRPERSON said that, from that point forward, he intended to adopt the “rolling text”
method of recording proposed amendments. The text agreed by Drafting Group 1 would be displayed
on the projection screen for representatives’ comments, but their proposed amendments would not be
displayed immediately. Instead, a document incorporating those proposals – or a compromise solution,
where necessary – would be prepared overnight and distributed in the six working languages the
following day.
He appealed to representatives to propose amendments only where absolutely necessary, and to
be prepared to justify them. He hoped that the representatives of Parties which had participated in the
Drafting Group’s meetings would not feel the need to propose further amendments.
Mr ALBUQUERQUE E SILVA (Brazil) said that the Chairperson’s proposed method of work
carried the risk that the on-screen negotiations which Parties would need to carry out at some point
would merely be delayed until the working document became available.

2.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5, Rev.1, FCTC/COP/INB-IT/3(1) FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Part III: Supply chain control (continued from the third meeting)
•

Article 7: Tracking and tracing (continued from the third meeting)

Dr GAKO (Philippines), referring to paragraph 2, said that even a government-controlled
system might not be free from the influence of the tobacco industry, for example if the latter was
State-owned. He proposed that the phrase “controlled by the Party” should be replaced by “with
effective safeguards to prevent interference by the tobacco industry or those working to further its
interests”. That amendment would be vital to the national interests of the Philippines and to those of
all Parties that were committed to implementing Article 5.3 of the WHO Framework Convention on
Tobacco Control.
The CHAIRPERSON gave an overview of the remaining paragraphs of Article 7. Paragraph 3 dealt
with the unique, secure and non-removable identification markings that would be affixed to cigarettes
intended for the domestic and international markets, and to other tobacco products as the necessary
technology was developed. Paragraph 4 listed the information that the unique identifier should itself
contain, or to which it should provide a link. Paragraph 5 provided for a three-year time frame within
which the information listed in paragraph 4 must appear on tobacco products manufactured in, or
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imported into, the territory of a Party. Paragraph 6 stated that the information listed under paragraph 5
must be accessible by the designated competent authority by means of a link to the unique identifier.
Paragraph 7 dealt with the required format for the unique identifier and for the information recorded
under paragraph 5. The information must be available through a central point on the territory of the
Party concerned.
Paragraph 8 dealt with the electronic secure interface connecting to the global information
sharing focal point through which the information recorded under paragraph 5 could be accessed.
A list of the designated competent authorities with access to the interface would be made available to
all Parties. Paragraph 9 stated that Parties or their designated competent authorities should make their
queries to the global information sharing focal point in a timely manner and justify their queries, and
should not unreasonably withhold information.
Paragraph 10 dealt with the eventual expansion of the tracking and tracing system to cover
further purchasers in the supply chain. Paragraph 11 dealt with cooperation between Parties in order to
avoid duplication of the requirements imposed on manufacturers and importers. Finally, paragraph 12 dealt
with cooperation between Parties and with competent international organizations in the development
of best practices in tracking and tracing systems.
Paragraph 3
Mrs DEMUNI DE SILVA (Sri Lanka) drew attention to the comments of WHO’s Legal
Counsel on the Drafting Group’s text of paragraph 3, as contained in document FCTC/COP/INB-IT/4/3.
WHO’s Legal Counsel had pointed out that Article 15.2 of the WHO Framework Convention on
Tobacco Control made no distinction between domestic and export sales and contained no reference to
cartons and master cases. She therefore proposed that the phrase “all unit packets and packages of
cigarettes and any outside packaging” be used in subparagraph 3(a) of Article 7. Subparagraph 3(b)
would then be deleted. It might also be advisable to amend the wording to indicate that the marking of
unit packs of cigarettes was now technically feasible, as the experts had indicated at that morning’s
technical briefing (see summary record of the second meeting).
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the wording for
paragraph 3 agreed by Drafting Group 1 was incompatible with Article 15 of the Framework
Convention in two respects. Article 15.2(a) of the Framework Convention applied to unit packets and
packages that were sold on a Party’s domestic market – the relevant criterion being sale on the
domestic market, irrespective of where they were produced – whereas the draft of paragraph 3 of
Article 7 of the protocol distinguished between manufacture for the domestic market and manufacture
for the export market. Secondly, the term “packages” in the Framework Convention was a deliberately
broad term, covering the “cartons” and “master cases” cited in the protocol as well as all other types of
outside packaging.
Article 7 of the protocol could be seen either as a guideline for implementation of Article 15 of
the Framework Convention, or as a complement to the obligations undertaken by Parties under that
Article. The latter interpretation was consistent with the mandate of the Intergovernmental Negotiating
Body as established by the Conference of the Parties in decision FCTC/COP2(12), which stated that
the protocol was intended to “build upon and complement” the baseline set of obligations laid down in
Article 15, foremost among which was the obligation under Article 15.2, to “ensure that all unit
packets and packages … are marked to assist Parties in determining the origin of tobacco products”. It
would, of course, be necessary to ensure that the protocol did not open up any legal loopholes.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
the distinction between tobacco products intended for the domestic market and those intended for
export should be removed. The three subparagraphs, 3(a), (b) and (c), should be merged into one, since
it had become clear from the technical briefing and the subsequent debate that the protocol was
intended to cover all tobacco products, not just cigarettes, and that it was technically feasible to track
all products. A reference should be included to paragraph 12(c) of Article 7 that dealt with advances in
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marking and scanning technology for unit packs of tobacco products. The protocol should cover
marking of tobacco products down to the level of the individual cigarette, in order to close any
possible loopholes and combat a possible increase in illicit trade at the individual cigarette level as a
result of more widespread marking at the packet level.
The CHAIRPERSON noted that, at the technical briefing, it had been stated that one major
tobacco manufacturer had succeeded, after years of work, in marking individual packets of cigarettes
reliably. It could not be assumed that all manufacturers, especially small ones, would soon be in a
position to do the same. Likewise, the marking of individual cigarettes was technically extremely
difficult at present, if not impossible.
Dr AL-LAWATI (Oman) suggested that the three subparagraphs, 3(a), (b) and (c), should be
deleted and that the text of paragraph 3 should end with the words: “are affixed to all unit packs of
tobacco products”. The technology existed to mark individual packets, even if it would take some time
for all manufacturers to acquire it. No distinction should be made between products intended for the
domestic and export markets, since cigarettes produced for domestic consumption could in some cases
be smuggled onto other markets. The protocol would allow a period of time – unspecified as yet – for
the full implementation of its provisions.
Dr NZEYIMANA (Rwanda) endorsed the views expressed by the representatives of Sri Lanka
and Kenya. However, markings consisting only of a printed number would be very easy to counterfeit:
more sophisticated technology would have to be employed, even if it took some time to put it in place,
or the protocol would be weakened. No allowances should be made for the size of the manufacturer – a
product from a small manufacturer did as much harm as any other. The protocol must give Parties the
powers they needed to curb illicit trade.
Mr OOKA (Japan) said that his delegation had doubts about the feasibility of implementing the
tracking and tracing system at the packet level, given the time and cost implications. One manufacturer
had achieved it, but apparently only on a pilot basis. It would be more realistic to change the order of
the elements in subparagraph 3(a), which should begin with a reference to the marking of master cases
followed, “to the extent considered appropriate”, by cartons, unit packets of cigarettes and possibly
other packaging.
Mr ROWAN (European Union) asked that it be placed on record that the European Union
wanted the tracking and tracing system to apply only to cigarettes, and not to all tobacco products.
He proposed that subparagraph 3(a) should be amended to read: “all master cases, cartons and,
within three years of the entry into force of this Protocol, unit packs of cigarettes”. Subparagraph 3(b)
would read: “other tobacco products manufactured in or imported onto its territory to the extent
considered appropriate”.
A new subparagraph would then be added to read: “Each Party may decide to exempt tobacco
products from the tracking and tracing requirements if these products are produced on the respective
Party’s territory and exclusively for its domestic market and they are subject to stringent control in the
respective Party’s domestic market, such as a stamping/marking regime and for as long as these
products are not seized outside the domestic market in commercial quantities”.
Dr VINIT (Papua New Guinea) said that the same technology should not necessarily be used for
all categories of tobacco products. For instance, there could be a separate product identification system
for products intended for a Party’s domestic market, which then need not be included in the global
tracking and tracing regime. However, it would be useful to extend the marking system down to the
level of the individual cigarette.
Mr MUBARAK (Ghana) said that the vast majority of illicit sales of tobacco products on the
territory of the Parties in the WHO African Region involved individual cigarettes. Poor people and
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children usually bought cigarettes one at a time, and cigarettes were often repacked into old packets.
The protocol would be of very limited value to those Parties unless it provided for tracking and tracing
at the level of the individual cigarette. Even if the necessary technology was not yet available,
manufacturers should be encouraged to develop it.
The CHAIRPERSON said that he appreciated the problem faced by Parties in the WHO African
Region. However, as far as he was aware, tracking and tracing of tobacco products down to the level
of the individual cigarette was not technically feasible at present.
Mr PINEDA (Mexico) said that marking individual cigarettes might actually encourage sales at
that level, which were supposed to be prohibited under the Framework Convention and posed a
particular threat to public health.
Ms KIPTUI (Kenya) said that, at the technical briefing that morning, the external expert had not
said that marking tobacco products at the individual level was impossible, but that it was not
considered necessary, as products were generally sold in larger units. She asked the Convention
Secretariat for further clarification of that point. Some Parties in the WHO African Region had a
serious problem with illicit sales of individual cigarettes. Moreover, more stringent tracking of
products at the packet level was likely to increase illicit trade at the individual level.
She was opposed to the proposal made by the representative of the European Union that certain
Parties or regional groups should be exempted from the global tracking and tracing regime if they
considered their own systems to be sufficient. If products from those Parties were seized outside their
territory, it might not be possible for other Parties to trace them. All Parties had the same aim and all
should contribute to the global regime, which would be much less valuable if some Parties or regional
groups did not participate.
The CHAIRPERSON said that the point raised by the representative of Kenya would be put to
the external expert at the following morning’s meeting.
Dr LEON CHEMPEN (Peru) said that her country attempted to prevent, as far as possible, the
sale of individual cigarettes. The introduction of a marking system for individual cigarettes might be
understood as tacit acknowledgement, and thus encouragement, of such sales, which had increased in
recent years in her country, particularly among the poorest young people. The protocol must be
consistent with the Framework Convention, which also discouraged the sale of individual cigarettes,
and it must not create any opportunities for that type of consumption.
The CHAIRPERSON agreed that it seemed illogical to encourage a ban on sales of individual
cigarettes, on the one hand, and then seek to apply a system of tracking and tracing to such sales, on
the other.
Ms ROA (Panama) said that, as a physician, she had been involved in the inspection of cargoes
in the free zone of Colón. She did not see how a country such as her own could ever undertake to
regulate tobacco products at the level of the individual cigarette in a free zone, given the enormous
quantities involved. The task was difficult enough at the packet level. She was also concerned that
marking a cigarette would merely add more contaminants to the 4000 or so toxic substances it already
contained, thereby increasing the associated health risks.
It was certainly essential to mark cartons, master cases and even packets of cigarettes, but it was
debatable whether it was useful to go below that level even if it was technically feasible, particularly
in the case of products other than cigarettes. The Drafting Group had asked the Convention Secretariat
to investigate whether the relevant technology was sufficiently developed, for the purposes of drafting
subparagraph 3(c).
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Ms EVISON (New Zealand) suggested the following wording for paragraph 3, intended to
acknowledge Parties’ differing requirements: “are affixed to master cases, cartons, unit packets and/or
sticks as determined by the Party, commensurate with the severity of illicit trade on its territory”.
The CHAIRPERSON, summing up, said that a number of issues had arisen. The first was the
distinction between products intended for the domestic market and those intended for export. The
advice of the Office of the Legal Counsel was that it was legitimate to make that distinction provided
that the protocol was seen as a complement to the Framework Convention, building upon, but not
undermining, the mandatory requirements laid down in Article 15.2 of the latter.
The second issue was the availability of tracking and tracing technology at the unit packet level.
It was available in some countries, but most Parties would not be able to implement such a provision
for some time. Regular reviews of the available technology would be needed, perhaps every one or
two years, in order to keep Parties up to date with the latest developments. The process of
implementing the protocol would begin as soon as it entered into force, but it must also be a dynamic
instrument that adapted to advances in technology.
The external expert would attend the next meeting and advise Parties on the feasibility of
affixing unique identifiers to individual cigarettes. However, Parties also needed to decide whether
such a marking system would give an undesirable impression, given that the Framework Convention
strongly encouraged Parties to ban the sale of individual cigarettes.
He would prepare a new draft, taking into account the views expressed by Parties and the advice
of the external expert. Subparagraphs 3(a) and (b) must define an effective tracking and tracing system
that could be adequately monitored and that met Parties’ needs, without imposing an excessive burden
on manufacturers.
Dr ABASCAL (Uruguay) said that the sale of individual cigarettes was already banned in his
country. It would be illogical to introduce a marking system for a banned product.
Mr TORRES (Colombia) said that he did not understand how the provisions relating to
domestic consumption and export might be inconsistent with Article 15 of the Framework Convention.
He noted that subparagraphs 3(a) and (b) laid down different requirements for cigarettes destined for
the domestic market and the export market; the requirements should be the same for both categories.
Mr FISCH BERREDO MENEZES (Brazil) said that the phrase “and codes” should be inserted
after “identification markings” in the introductory part of paragraph 3. His own country’s system used
codes. It applied to 12 manufacturers, of which two were major international tobacco companies. The
same markings were used for all cigarettes and all manufacturers, and were applied down to the
individual pack level. The system had been designed for the domestic market, but was capable of
being scaled up to meet the requirements of the protocol. The implementation and operating costs,
amounting to approximately 1% of the retail price of each cigarette, were paid entirely by the tobacco
industry.
The CHAIRPERSON said that, in his opinion, a code would count as a type of marking.
Mr MUBARAK (Ghana) reiterated the importance of a system for tracking and tracing
individual cigarettes for the Parties in the WHO African Region. It was the cigarettes themselves, not
the packaging, that were the problem – it was quite common for people to empty the cigarettes out of a
packet and sell them individually. The prospect of creating such a system had been one of the major
motivations for the Parties in the Region to take part in the negotiations on the protocol.
Mr ALMUSAITEER (Saudi Arabia) said that the number of cigarettes contained in a “carton”
or a “master case” was not always clear, although the terms were defined in Article 1 of the protocol.
He was also concerned that the protocol used terms which were not used in the Framework
Convention.
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The CHAIRPERSON said that the terms “carton” and “master case”, as defined in Article 1 of
the protocol, were in common use in both public health and customs circles. It might be necessary to
add a definition of a “unit pack”. The terms were not used in the Framework Convention, but it had
been agreed that the protocol was to build upon and complement the parent instrument.
Mr COTTERELL (Australia) expressed his support for the proportional response to illicit trade
provided for in the wording proposed by the representative of New Zealand.
Mr YÜKSEL (Turkey) said that the version of paragraph 3 agreed by Drafting Group 1 should
be retained.
The CHAIRPERSON said that he would prepare a new draft of paragraph 3, taking into account
Parties’ comments and the views of the external expert.
Paragraph 4.1
The CHAIRPERSON said that paragraph 4.1 listed 10 data elements that it should be possible
to determine through the unique identification markings, including by means of a link to a database.
The list had been agreed on by the members of Drafting Group 1.
Mr YÜKSEL (Turkey) said that, under his country’s legislation, it would not be possible to
share the information relating to a number of the data elements with entities outside its territory. The
elements in question, as listed in subparagraphs 4.1(e), (h), (i) and (j), were the details of the first
purchaser; warehousing and shipping; the identity of subsequent purchasers; and details of the
shipment. The legislation was intended to protect confidentiality in tax matters, business secrecy and
personal data.
The CHAIRPERSON said that it might be possible to solve the problem of data sharing raised
by the representative of Turkey by means of a separate provision in the protocol.
Ms GUERRERO (Nicaragua) said that her country would have problems similar to those of
Turkey in providing the information on warehousing and shipping, identity of subsequent purchasers
and shipment details required under subparagraphs 4.1(h), (i) and (j). In any case, those data elements
referred to processes not directly connected with illicit trade and were not essential to the effective
operation of the protocol. The State had no information about or control over the warehousing or
shipping of goods in transit, for example. Likewise, the information about the first customer requested
in subparagraph 4.1(e) appeared excessive: it was reasonable to request the customer’s name and the
invoice or order number, but not the full payment records.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that he would
prefer there to be an identification marking consisting of two parts: the first to indicate the expiry date
of the product and the second to identify the remaining data elements, unique to that individual
product. Some information, such as that relating to warehousing and shipping, subsequent purchasers
or intended shipment route could not be marked on the product at the time of manufacture. The
external expert would no doubt provide more details about the procedure.
He believed that it was possible to mark individual medicine tablets, so he saw no reason why
cigarettes could not be individually marked in the same way. There would be costs involved, but the
fight against illicit trade was an important issue. The same requirements should apply to products
destined for both the domestic and the external market, otherwise smuggling could receive a fillip
from the advantage given to the external market.
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The CHAIRPERSON said that none of the 10 data elements listed would need to appear in the
identifier, or code, itself. The first four might be included, while the remainder would be available by
means of links to a database.
Mr ALMUSAITEER (Saudi Arabia) said that, in his country, certain information had to be
printed on the product packaging – the sell-by date, for example. Was that what was meant by the term
“product description” in subparagraph (g)? What would happen if that information was inconsistent
with that required under the protocol?
The CHAIRPERSON said that the product description consisted primarily of the brand name of
the tobacco product. If a suspect product purported to be a certain brand of cigarettes, for example, but
a query to the database, quoting the unique identifier, yielded a different brand name, it was likely that
the product was counterfeit.
Mr AZOFF (Israel) said that he shared the concerns expressed by the representatives of Turkey
and Nicaragua. His country had concluded customs cooperation agreements with most of its trading
partners, but the information about payment records listed in subparagraph (e) would still be
considered a commercial secret in many cases. Other data elements, such as information about
subsequent purchasers, might also be considered commercially sensitive: details such as intended
shipment route or point of departure might not be available until the last moment, or might change
suddenly. It would be difficult for his country to make that information widely available.
Mr CHANG YOON-SUK (Republic of Korea) said that all the data elements listed were
important, but they could be arranged more logically. For instance, the location of the manufacturer
was practically the same as the manufacturing facility. Subparagraph (c) referred to manufacturing
machinery, but some products were made entirely by hand. Production shifts under subparagraph (d)
varied greatly across the world: it would be possible to record the time of manufacture instead, at least
to the nearest hour. The information under subparagraph (e) related to the manufacturer’s order
management system and could be combined with the product description under subparagraph (g). The
details of warehousing and shipping under subparagraph (h) related to the supply chain and could be
combined with routing information under subparagraph (j). Regarding subparagraph (f), the intended
market of retail sale was not always known in advance and could be classified as customer information
since manufacturers kept lists of potential customers for their products.
Mr SONG (Singapore) echoed the concern expressed by the representative of Turkey about the
need to protect trade and business information.
Mrs DEMUNI DE SILVA (Sri Lanka) noted that paragraph 4.2 listed those data elements which
the Drafting Group had considered mandatory and which should form part of the unique identification
markings. If information on the intended retail market (subparagraph (f)) was not available at the time
of marking, it should be supplied later. Paragraph 9 of Article 7 dealt with information not in the
unique identification marking system that was to be made available in response to queries from
Parties. Under subparagraph 9(a) requesting Parties were required to submit their queries in a timely
manner and under subparagraph 9(b) they were required to justify their requests. Subparagraph 9(c)
placed an obligation on requested Parties not to withhold information unreasonably and subparagraph
9(d) provided that the information exchanged should be protected.
The CHAIRPERSON, replying to a question by Ms GUERRERO (Nicaragua), explained that
the data elements listed in paragraph 4.2 were the ones that must form part of the unique identification
markings, whereas paragraph 5 and subsequent paragraphs referred to all the data elements listed in
paragraph 4.1 that had to be recorded and made accessible on request.
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Dr ANIBUEZE (Nigeria), speaking in his capacity as Chair of Drafting Group 1, said that
Article 7 should be read as a whole, and also in conjunction with Article 6 on customer identification
and verification, where much of the same information was required. In both cases, the seller would
need to know who the buyer was and where the shipment was to be sent, as detailed in subparagraphs
4.1(e), (f) and (j). All information not defined as mandatory under paragraph 4.2 was to be made
accessible through database links as and when required. Listing the destination and intended shipment
route (subparagraph (j)) could help to prevent illicit diversion of products. The details of the
transaction (subparagraph (e)) were also important. As the experts had said that morning, many
manufacturers knew the buyer and the intended destination of their products even before
manufacturing began.
Some participants in the Drafting Group had felt that subparagraph (e) called for too much
sensitive business information, but a legitimate business should be prepared to disclose such details.
The CHAIRPERSON said that all the data elements would provide national authorities with
valuable information for the fight against illicit trade.
Mr YÜKSEL (Turkey) noted that only some of the data elements listed in paragraph 4.1 were
mandatory under paragraph 4.2. The sharing of information through a database should therefore be
mandatory only in respect of those same data elements.
Mr ROWAN (European Union) said that the data elements listed in subparagraphs (a) to (d) were
already recorded routinely by manufacturers for quality control purposes. However, the really vital
information was covered by subparagraph (e), namely the details of the first customer. If a Party
wanted to prove that a shipment had been illicitly diverted, so that it could investigate and prosecute
the incident and, if possible, obtain a conviction, it had to know the intended destination of the
shipment. There was little point in tracking and tracing a product down to the level of the individual
cigarette if that vital information about the buyer and destination was not available.
Ms ROA (Panama) drew attention to the mandatory requirements of Article 15.2 of the
Framework Convention, which were designed to enable Parties to determine the point of diversion of
an illicit shipment and monitor, document and control the movement of tobacco products. The
information referred to in subparagraphs 4.1(h), (i) and (j) of Article 7 of the protocol would be
required for that purpose. Article 15.2(a) of the Convention referred to the need to determine the final
destination of a shipment and Article 15.4 stipulated that the collection of data should be carried out in
accordance with national law and relevant applicable bilateral or multilateral agreements. As far as she
was aware, many of the data elements listed in paragraph 4.1 of Article 7 of the protocol were already
exchanged by customs authorities in the investigation of suspected cases of smuggling of tobacco or
other products. Article 15.4(d) of the Convention referred to the need to monitor, document and
control the storage and distribution of tobacco products under suspension of taxes or duties, for which
purpose information would be required on warehousing and storage as contained in subparagraph
4.1(h) of Article 7 of the protocol. Parties which were wary of providing the information called for in
paragraph 4 of Article 7 must bear in mind their obligations under the Convention.
Ms MATSAU (South Africa) said that a distinction had to be made between mandatory
information and protected information, but pointed out that much of the information about which
Parties had expressed concern had to be provided anyway under the Framework Convention. It would
be stored securely and accessible only to authorized database users.
She agreed with the representative of the European Union that many different items of
information were required for the successful investigation of illicit trade. If any of the links in the
chain were missing, the whole investigation would fail. Many of the data elements proposed by
Drafting Group 1 had been recommended by experts at a briefing at the previous session of the
Intergovernmental Negotiating Body.
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The CHAIRPERSON said that the Parties were endeavouring to create a strong protocol to
combat illicit trade. Their manufacturers, exporters and importers must act responsibly and provide the
information required to implement the protocol.
Mr OOKA (Japan) agreed that the items of information listed in subparagraphs 4.1(a) to (j)
should be collected. However, he had doubts about the feasibility of tracking and tracing at the
individual packet level, and expected that Japan would find it difficult to comply with subparagraphs
(e), (h), (i) and (j).
Mr NGEYWO (Kenya) said that the Drafting Group had been justified in including a detailed
list of data elements in paragraph 4.1. The tracking and tracing system relied on information already
stored in national databases: if any category of information was missing, the system would break
down. It was important to collect information on intended shipment routes and destinations, for
example (subparagraph (j)), because the countries of origin and destination, and sometimes the
countries of transit as well, needed the information to ensure that shipments followed the correct route
to their intended destination. Various types of information on importers and exporters were already
made available to governments, and it would therefore not be a breach of confidentiality to include
them in the tracking and tracing database.
Payment records, covered by subparagraph (e), were a valuable auditing tool, providing
evidence of the authenticity of a particular transaction and showing up false exports and attempts at
tax avoidance and evasion.
Ms GUERRERO (Nicaragua) said that Parties should be aware of the realities of the
commercial world. The data elements listed in subparagraphs (h), (i) and (j) would simply not be
available at the times specified in paragraph 5 of Article 7. The shipment route, for example, would be
added to the manufacturer’s records at a later date.
The CHAIRPERSON said that Drafting Group 1 had drawn up a list of data elements which it
considered important. It was clear from the text when the information would become available, and
who would have access to it. Some information, such as payment records, would only be made
available to the competent authorities for the purposes of an investigation. There was no question of
distributing personal tax information freely, for example.
Mr BERTRAND (Canada) proposed an amendment to paragraph 4.1, which was intended to
take account of the various constraints on the provision of information imposed by Parties’ national
legislation: after the phrase “by means of a link”, the words “of the following information” should be
replaced by “of information to assist Parties in determining the origin of tobacco products, the point of
diversion, where applicable, and to monitor and control the movement of tobacco products and their
legal status, which may include”. Subparagraphs (a) to (d) would then follow as currently worded.
Mr YÜKSEL (Turkey) said that it was important to collect all the items of information listed in
subparagraphs 4.1(a) to (j). However, the items listed in subparagraphs (e), (h), (i) and (j) could be
exchanged between Parties under mutual legal assistance arrangements in the context of the criminal
investigation of illicit trade.
Mr PINEDA (Mexico) supported the amendment proposed by the representative of Canada. He
appealed to Parties to make an effort to overcome any barriers in their national legislation which might
prevent them from providing the information listed in subparagraphs (a) to (j). That information
constituted a valuable tool for the tracing of illicit tobacco shipments and other illicitly traded
products.
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Dr VINIT (Papua New Guinea) proposed that the words “in confidence” should be added at the
end of subparagraph 9(d) of Article 7. He also considered that paragraph 9 should be moved closer to
paragraph 4.
Mr AZOFF (Israel) said that his country would, of course, supply even confidential customer
information in appropriate circumstances, such as a serious smuggling incident. He suggested that the
provisions on information sharing in Article 7 should be moved to the section of the protocol dealing
with international cooperation, for the sake of coherence.
Mr ESTEGUET (Cameroon) said that information sharing was essential to the fight against
illicit trade in tobacco products and to any tracking and tracing regime. The requirement of
confidentiality could be waived in certain circumstances, as had been demonstrated in the area of
banking secrecy. The Drafting Group had considered the issue carefully, and confidential information
would be disclosed only in exceptional cases. In any case, the competent authorities would be required
to justify every request for information.
Mr ALMUSAITEER (Saudi Arabia) said that additional wording should be incorporated in
Article 4.1 to ensure that the requirements of a Party’s own domestic legislation were respected. For
instance, it might be necessary to specify the dimensions or colours of packaging.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), responding to a request for
clarification from the CHAIRPERSON, said that a Party would be deemed to have met its obligations
if its domestic legislation provided for at least the collection of the information specified in the
protocol; it would be understood that domestic legislation could call for more information than was
specified in the protocol.
The CHAIRPERSON, summing up, said that he would take into account the comments that had
been made, especially the amendment proposed by the representative of Canada. It was important to
establish which information would be made available to other Parties under paragraph 9 in connection
with an investigation into an incident of illicit trade.
Paragraphs 4.2 and 4.3
Dr AL-LAWATI (Oman) said that the information required under subparagraph 4.1(f) on the
intended market of retail sale was very important. In paragraph 4.3, he suggested that the reference to
Article 15.2(a) of the Framework Convention should be deleted. Information on the market of retail
sale should be recorded at the time of first shipment of the tobacco products or the time of import onto
the territory of the Party.
Mr ALBUQUERQUE E SILVA (Brazil) expressed concern about the Chairperson’s proposed
method of work. The Chairperson’s synthesis text had been the method used at the second session of
the Intergovernmental Negotiating Body, and it had not been a success. He asked the Convention
Secretariat to ensure that none of the comments made by representatives during the discussion were lost.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), replying to a request for
clarification from Mr ALMUSAITEER (Saudi Arabia), said that, if a Party’s domestic legislation
called for the collection of more information than the protocol required, no other Party would be able
to claim that the first Party was not in compliance with its obligations in that area. However, a Party
might assert that the extra domestic requirements hindered international trade. In that case, a provision
could be added to the protocol to make it clear that every Party retained the prerogative to impose
extra requirements, or a statement to that effect could be made by the Party or announced at a Meeting
of the Parties. That would be a political issue not a compliance issue.
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Mrs DEMUNI DE SILVA (Sri Lanka), referring to the proposal by the representative of Oman
to delete the reference to Article 15.2(a) of the Framework Convention in paragraph 4.3, said that the
reference had been included because it provided flexibility for the addition at a later stage of
information indicating whether the product was legally on sale on the domestic market. That
information would be required if it had not proved possible to mark the product with its intended
market of retail sale at the time of manufacture, which might be possible for large manufacturers, but
often was not for smaller ones. Article 15.2(a) of the Convention gave Parties one way of providing
information on the final destination of a product that already bore a unique identification marking.
Dr AL-LAWATI (Oman) withdrew his proposed amendment.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), referring again to the question
raised by the representative of Saudi Arabia, cited Article 2.1 of the Framework Convention, which
stated that nothing in the Framework Convention or its protocols prevented a Party from imposing
stricter requirements, provided that they were consistent with the provisions of the Framework
Convention or its protocols and in accordance with international law.
Dr AL-LAWATI (Oman) asked whether that provision could be reproduced in the protocol for
additional clarity.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that it would be possible
to repeat the provision, but it would make the protocol longer and possibly complicate the negotiating
process.
Paragraphs 5 and 6
Mr ALBUQUERQUE E SILVA (Brazil) said that his delegation objected to the term
“competent authority” in paragraph 6, as it had in the context of earlier paragraphs.
Mr YÜKSEL (Turkey) said that his delegation was concerned about data confidentiality under
paragraph 6 as it had been under paragraph 4.1. Its final position would depend on the wording used in
paragraph 9.
Mr ALBUQUERQUE E SILVA (Brazil) said that he had received instructions from his
Government to the effect that the term “Parties” in the protocol should be replaced by “States Parties”.
A certain regional economic integration organization which was a Party to the Framework Convention
in its own right had adopted a trust-based approach to the tobacco industry; his Government was
concerned that that organization might create links with the industry that a national government would
not contemplate.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), responding to a request for
clarification from Mr ROWAN (European Union), said that regional economic integration
organizations were expressly permitted to become Parties to the Framework Convention. A footnote to
Article 1 provided that the term “national” applied equally to them. Article 32.2 of the Framework
Convention provided that they could exercise their right to vote with a number of votes equal to the
number of their Member States that were Parties to the Convention. The European Union had an
“agency-type” relationship with its Member States, speaking on their behalf in its areas of
competence.
Mr ALBUQUERQUE E SILVA (Brazil) said that many delegations were concerned about
potential relationships between States and the tobacco industry. The term “tobacco industry” had not
been used in the protocol, but its use would have made it easier to reflect their concerns
unambiguously.
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Mr ROWAN (European Union) pointed out that the European Union spoke on behalf of 27 Parties
to the Framework Convention. The Guidelines for implementation of Article 5.3 of the Framework
Convention, adopted by the Conference of the Parties, permitted binding and legally enforceable
agreements between Parties and the tobacco industry, and those were what the European Union had
concluded.
The CHAIRPERSON called upon the representatives of Brazil and the European Union to settle
the issue in informal discussions. There would be considerable difficulties if Brazil was not willing to
accept access by the European Union to the information that would be collected pursuant to the
protocol.
Mrs DEMUNI DE SILVA (Sri Lanka) said that, as far as she was aware, the Framework
Convention referred exclusively to “Parties”, not “States Parties”.
Ms HAMEED (Iraq) noted that the protocol used the term “Party”, taken from the Framework
Convention, which had already been adopted and ratified.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), responding to a request for
clarification from Dr ANIBUEZE (Nigeria), said that the drafters of the Framework Convention had
taken pains to ensure that its provisions were equally applicable to all Parties; in particular, they had
equal voting rights. States and regional economic integration organizations were sometimes treated in
parallel, as in the provisions relating to entry into force of the Convention, contained in Articles 36.2
and 36.3.
Mr ALBUQUERQUE E SILVA (Brazil) said that he would consult his authorities on the issue
he had raised regarding “States Parties” and report back to the Intergovernmental Negotiating Body at
a later meeting.
Dr NIKOGOSIAN (Head, Convention Secretariat), responding to the concerns about drafting
proposals expressed by the representative of Brazil, said that all proposals had been noted and the
Convention Secretariat would produce a summary in English the following day and in the other
official languages shortly afterwards on request.
(For continuation of the discussion on Article 7, see summary record of the fifth meeting.)
The meeting rose at 21:30.

FIFTH MEETING
Tuesday, 16 March 2010, at 10:20
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

REPORT ON CREDENTIALS: Item 1.2 of the Agenda (Document FCTC/COP/INB-IT/4/6)
(continued from the first meeting)

The CHAIRPERSON referred to document FCTC/COP/INB-IT/4/6, which reported that the
Bureau had examined the credentials of Parties the previous day and made recommendations. He took
it that the meeting wished to adopt those recommendations.
It was so agreed.
The CHAIRPERSON said that, subsequent to the meeting of the Bureau, formal credentials had
also been received from Mauritius. The Bureau had not yet examined them, but he had done so and
found them to be in conformity with the Rules of Procedure of the Conference of the Parties. He
therefore recommended that Mauritius be accepted as having submitted formal credentials.
It was so agreed.

2.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev. 1, FCTC/COP/INB-IT/3/(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Mr COTTERELL (Australia), speaking on behalf of the Parties in the WHO Western Pacific
Region present at the session, and supported by Mr MOHAMED (Maldives) on behalf of the Parties of
the WHO South-East Asia Region, expressed concern at the slow progress being made. He therefore
respectfully called on Parties that had been involved in the Drafting Group meetings to refrain from
speaking in plenary, unless they had vital national interests at stake.
Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
in disagreeing with the method of work currently being used, said that discussions should be based on
the negotiating text.
He said that the tracking and tracing system must be controlled by the Parties and must not be
delegated elsewhere, in particular not to private institutions. The tracking and tracing system should
include packets of cigarettes.
Dr AL MANSORI (United Arab Emirates), speaking on behalf of the Parties in the WHO
Eastern Mediterranean Region, supported the comments of the representative of Australia. Comments
made by Parties should be objective, and be made in the interests of moving the negotiations forwards.
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Ms YAHAYA (Nigeria), speaking on behalf of the Parties in the WHO African Region,
concurred with the view that issues that had been agreed upon by the Drafting Groups should not be
discussed again. He supported the working method proposed by the Chairperson and also called for
comments to be objective.
Part III: Supply chain control (continued from the fourth meeting)
•

Article 7: Tracking and tracing (continued from the fourth meeting)

The CHAIRPERSON drew attention to the text produced overnight by the Convention
Secretariat, which reproduced the text shown on screen at the close of the third plenary meeting for
paragraphs 1 and 2, together with a consolidated text reflecting the discussions held at the third and
fourth plenary meetings on paragraphs 1 to 6, which he hoped would garner wide support. The text read:
Article 7
Tracking and tracing
A.

Text as shown on screen at the close of the Third Plenary on 15 March 2010 for paragraphs
1 and 2 of Article 7

1.
For the purposes of further securing the supply chain and to assist in the investigation of illicit
trade in tobacco products, the Parties to this Protocol agree to establish [within a [period of
[three]]/[eight] years [of entry into force of this Protocol for that Party] / [following the date of
deposit of the instrument of ratification, acceptance, approval, accession or formal confirmation
of the Party,]] a global tracking and tracing regime, comprising national and/or regional systems and
a global information sharing focal point [located at the] [Convention Secretariat of the WHO
Framework Convention on Tobacco Control] and accessible to all Parties, enabling Parties to make
enquiries and receive relevant information.
2.
[Without prejudice to the provisions of paragraph 3,] [While awaiting implementation of
an international tracking and tracing regime,] Each Party shall establish[, in accordance with this
[[Protocol] / [Article]] [where [[a fully compliant system does not exist] / [such a system does not
exist,]]] a [government controlled] tracking and tracing system [controlled by the Party] for
[cigarettes] / [all tobacco products] that are manufactured in or imported onto its territory, taking into
account available best practices[, their own national or regional specific needs, and the provisions
of this article].
or
[Without prejudice to the provisions of paragraph 3, each Party shall establish, in accordance
with this Article, a tracking and tracing system controlled by the Party for all tobacco products that are
manufactured in or imported onto its territory, taking into account available best practices and their
own national or regional specific needs.]
B.

Chair’s consolidated text reflecting the discussions of the Plenary on 15 March 2010 at its
third and fourth meetings on Article 7, paragraphs 1 to 6.

1.
For the purposes of further securing the supply chain and to assist in the investigation of illicit
trade in tobacco products, the Parties to this Protocol agree to establish within five years of entry into
force of this Protocol for that Party a global tracking and tracing regime, comprising national and/or
regional systems and a global information sharing focal point [located at the Convention Secretariat of
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the WHO Framework Convention on Tobacco Control] and accessible to all Parties, enabling Parties
to make enquiries and receive relevant information.
2.
Each Party shall establish, in accordance with this Article, a tracking and tracing system
controlled by the Party for all tobacco products that are manufactured in or imported onto its territory,
taking into account their own national or regional specific needs and available best practice.
3.
Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking and
tracing, each Party shall require that unique, secure and non-removable identification markings
(hereafter called unique identification markings) are affixed to:
(a) all unit packets of cigarettes and, to the extent considered appropriate, cartons and master
cases if the products are manufactured for domestic market;
(b) all master cases, cartons and, as soon as technology is available, unit packets of
cigarettes, if the products are exported;
(c) other tobacco products manufactured in or imported onto its territory, when technology is
sufficiently developed in accordance with subparagraph 12(c) of this Article or otherwise.
or
Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking and
tracing, each Party shall require that unique, secure and non-removable identification markings
(hereafter called unique identification markings) are affixed to:
(a)

all unit packets of cigarettes and any outside packaging;

(b) other tobacco products manufactured in or imported onto its territory, when technology is
sufficiently developed in accordance with subparagraph 12(c) of this Article or otherwise.
4.
Each Party shall, as part of the global tracking and tracing regime, require that the unique
identification markings affixed, pursuant to paragraph 3 of this Article, allow for the determination,
either directly or accessible by means of a link, of the following information to assist Parties in
determining the origin of tobacco products, the point of diversion where applicable, and to monitor
and control the movement of tobacco products and their legal status:
(a)

date and location of manufacture;

(b)

manufacturing facility;

(c)

machine used to manufacture tobacco products;

(d)

production shift of manufacture;

(e) the name, invoice, order number and payment records of the first customer who is not
affiliated with the manufacturer;
(f)

the intended market of retail sale;

(g)

product description;
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(h)

any warehousing and shipping;

(i)

the identity of any known subsequent purchaser; and

(j)
the intended shipment route, the shipment date, shipment destination, point of departure
and consignee.
4.2 However, the information in subparagraphs (a), (b), (c), (d), (g) and where the information set
out in subparagraph (f) is available, shall mandatorily form part of the unique identification markings.
4.3 Further, where the information in subparagraph (f) is not available at the time of marking, the
Parties shall require the inclusion of such information in accordance with the provisions of
Article 15.2(a) of the WHO Framework Convention on Tobacco Control.
5.
Each Party shall require, within three years of entry into force of this Protocol for that Party,
that the information set out in paragraph 4 of this Article is recorded, at the time of production, or at
the time of first shipment by any manufacturer or at the time of import onto its territory of products
covered by paragraph 3 of this Article.
6.
Each Party shall ensure that the information recorded under paragraph 5 of this Article is
accessible by that Party by means of a link with the unique identification markings required under
paragraphs 3 and 4 of this Article.
The CHAIRPERSON called for comments on the proposed method of work.
Dr GAKO (Philippines) expressed concern at the title of the second part of the text, namely the
“Chair’s consolidated text reflecting the discussions of the Plenary on 15 March 2010 at its third and
fourth meetings on Article 7, paragraphs 1 to 6”. This was because the text failed to reflect the
substantive amendment proposed by the Philippines, specifically to ensure that the tracking and
tracing system had effective safeguards to prevent interference from the tobacco industry and those
representing its interests.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, expressed
support for the proposed method of work, at least for the time being.
Dr AL-LAWATI (Oman), speaking on behalf of the Parties in the WHO Eastern Mediterranean
Region, asked whether the Chairperson’s consolidated text would not eventually have to be projected
on screen again for incorporation of amendments. The working method had not been discussed in that
morning’s regional consultation, because it had been expected that the agreed method of work would
be continued at the current meeting.
The CHAIRPERSON agreed that, with the rolling text method, at some point there would be a
need to return to the text to finalize the precise wording. He was trying to achieve as clean a text as
possible before that point.
Mr COTTERELL (Australia) speaking on behalf of the Parties in the WHO Western Pacific
Region, supported the rolling text method.
Mr MOHAMED (Maldives) said that the Parties in the South-East Asia Region did not yet have
a regional position on the issue, but the majority of those Parties currently supported the Chairperson’s
proposal.
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Mr GÜLSÜN (Turkey), speaking on behalf of the Parties in the WHO European Region, said
that the overriding concern was to advance as fast as possible, and that the choice of working method
could be left to the Chairperson’s discretion.
Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
expressed confidence in the Chairperson’s leadership and willingness to join the consensus with
regard to the working method.
The CHAIRPERSON thanked the Regions for their support and proposed that the rolling text
method should be continued at least for the current meeting and the next, and that it should be
reviewed in the Bureau meeting that evening.
He recalled that there was a pending request, from Kenya and others, for further advice from the
external expert about the feasibility of putting unique markings on individual cigarettes for tracking
and tracing purposes. He invited comments from the external expert.
Mr CLAUSS (External expert) said that the first technical consideration was the number of
unique identifiers that would be used in such a system. He recalled the discussion the previous day of
how many identifiers would be needed, based on the assumption that markings were going to be
placed on packs, cartons, cases and pallets for cigarettes and at similar levels for other tobacco
products. If markings were to be placed on individual cigarettes, numbers would be used up at a quicker
rate. That might require the addition of extra digits to ensure that the numbers would remain unique.
The second issue was how exactly the markings would be applied, given the potential health
effects of the ink used and the need for consistent legibility.
He said that in his view the largest tobacco manufacturers would be able to identify individual
cigarettes if that was what the protocol required. He was concerned that the smaller and
technologically less-advanced players would not be able to do so reliably, with legibility and without
adverse health effects.
Ms KIPTUI (Kenya) asked whether the technology was currently available to affix unique
identification markings on tobacco products other than cigarettes, and also whether it would be
possible to obtain a copy of the full report produced by the external expert on the issue.
Mr CLAUSS (External expert) said that there should be no technical impediments to marking
other tobacco products, except perhaps raw tobacco, which would need to be containerized and have a
serial number placed on each container. He suggested that the disposition of the report would be a
matter for the Convention Secretariat, which had commissioned it.
The CHAIRPERSON recalled that there had earlier been a question about whether the
technology for putting unique markings on individual cigarettes actually existed at present.
Mr CLAUSS (External expert) said that he had heard that markings were being placed on
individual cigarettes, although he would question the feasibility of doing so on a large scale. Cigarette
production plants operated at very high speeds, and a large amount of work was involved in applying
serialization even at the pack level. He considered that a requirement for putting a unique identifier on
each individual cigarette, which would seriously slow down production, would be seen by the industry
as an unreasonable demand and as an excuse for non-compliance.
Mr MOHAMED (Maldives) welcomed the clarification on the feasibility of affixing unique
identification markings on different tobacco products, since in some parts of the world the major
problem was not cigarettes, but other tobacco products.
Ms MATSAU (South Africa) asked whether the problem of using up too many numbers would
be alleviated if the markings on the individual cigarettes were the same as those on the packs into
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which they were to be placed. In terms of the ink on the cigarette, the harm to public health did not
seem relevant given the amount of colourings that people consumed on a daily basis.
Mr CLAUSS (External expert), responding to the first point raised by the previous speaker, said
that it was theoretically feasible to put a serial number on a pack and on all 20 cigarettes that were
going into it. In practice, however, at the time that the individual cigarette was produced, it was not
known which pack it would go into. To number 20 cigarettes and then assign them to a specific pack
represented a radical change from the way cigarette-making machinery was currently set up. Another
problem was that if any one of the individual cigarette numbers was unreadable, that cigarette would
need to be rejected and replaced with another, printed with the same number. These difficulties might
be used by the tobacco industry as an excuse for not implementing such a procedure.
On the second point, he said that combining ink on the cigarette with the tar and nicotine
content might have a variety of unintended consequences. The industry would probably not select a
standard ink: different manufacturers would make different choices and one of those choices might be
catastrophic, possibly even worse than tar and nicotine.
Dr ABASCAL (Uruguay) expressed concern at the practical consequences of marking
individual cigarettes, because such a procedure could impair the efficiency of the whole system of control.
Mr CLAUSS (External expert) said that the question was whether any gain in doing so would
be offset by the extra level of complexity imposed not only at the manufacturing stage but also in the
field, when the authorities were trying to determine what was contraband and what was not. He saw
two potential ways to proceed: either to reach a decision that serialization, worldwide, was going to
stop at a certain fixed level, or to allow the level to fluctuate depending on the lowest level of unit sale
in different geographical regions. He drew an analogy with the control of pharmaceutical products, in
which the lowest level of unit sale could be a bottle of 120 pills in one region and two or three pills in
another.
If tobacco products were to be identified down to the pack level, the protocol would already be
in a very strong position in the fight against contraband.
Professor PRAKIT VATHESATOGKIT (Thailand) requested the expert’s opinion on the
Chairperson’s consolidated text for subparagraphs 3(a) and (b) of Article 7, and in particular asked
why domestic products and exported products should be treated differently with regard to the unique
markings on the cigarette packet.
The CHAIRPERSON said that the question put the expert in the position of having to comment
on a policy matter that would have to be decided by the Parties at a later stage.
Mr ROWAN (European Union) noted that paragraph 4.1 of Article 7 referred to a number of
specific and detailed items of information that were to be stored in the tracking and tracing database.
Could individual cigarettes be tracked and traced if they could not be identified as having come from a
specific pack? The tracking and tracing of individual cigarettes would place an enormous burden on
the future database, given the astronomical number of cigarettes that were produced every day and the
fact that 90% of the tobacco trade was legitimate.
Mr CLAUSS (External expert) said that the issue was one of keeping track of units higher up in
the packing hierarchy. He recalled the part of the previous day’s presentation that had covered the
concept of aggregation. Aggregation events made it possible to scan something high up in the
hierarchy and to know all of the objects that were inside it, greatly reducing the amount of data that
had to be stored. Additionally, the data would not be held in a single database; rather, there would be a
network of databases, sharing information and protected by a secure access system.
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Dr TSETSEGDARY (Mongolia) suggested that, as a first step, it would be more practical to
place unique markings at the package, carton and master case level, but not on individual cigarettes.
Mr DLAMINI (Swaziland) observed that for some countries in Africa, the problem was the sale
of tobacco products in very small quantities, even single cigarettes. He asked whether the Convention
Secretariat could provide copies of the report of the external expert.
Dr NIKOGOSIAN (Head, Convention Secretariat) explained that the report was highly
technical and very long, but it was not confidential. Parties were welcome to approach the Secretariat
in order to examine the report, but to make it an official document, available in all six official
languages, would involve a disproportionate amount of work.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) asked how it would be recorded and
verified that particular packs, with their unique identifiers, had gone into a particular carton that would
have a different unique identifier and would then be loaded on to a pallet that would have a third
unique identifier.
Mr CLAUSS (External expert) explained that that was a part of the data gathering that happened
at the manufacturing stage, with the manufacturer gathering up aggregation events every time a
container at one level of the packing hierarchy was filled with containers from a lower level.
The CHAIRPERSON added that manufacturers had to put a system in place to ensure that the
scanning of the markings at one level linked to the next one. Then it was important to ensure that the
control authorities vetted the system, checking in particular that there was no way of tampering with it
in order to create a mismatch between the hierarchical levels.
Mr FISCH BERREDO MENEZES (Brazil) requested further explanation of the concept of
aggregation. Paragraph 4.1 of Article 7 provided that unique markings should be affixed at the lowest
possible level in order to create a link to the information required to determine the origin of tobacco
products. However, the unique marking of a master case, for example, would not provide access to all
the information required under paragraph 4.1, such as date and location of manufacture, since the
unique marking in question was only an aggregation of all the unique markings at lower levels of the
packing hierarchy. Guidance on those matters would be important to the way in which the tracking
and tracing provisions of the protocol were drafted.
Mr CLAUSS (External expert) likened aggregation to a family tree. The system would keep
track of the numbering for several “generations”: the pallet, the master case, the carton and the pack.
Those data would be recorded in a database at the right level, or “generation”, for each particular
process. To obtain information on a particular pack, the database would be used to ascertain who its
“great-grandfather” (the pallet) had been, and thereby to ascertain when and to where that pallet had
been shipped.
Mr FISCH BERREDO MENEZES (Brazil) said that in many countries, invoices were issued on
the basis of tax categories; in the case of Brazil, invoices were based on quantities of cigarette packs,
not quantities of cartons or master cases. If the markings at the pack level were simply aggregated into
the higher levels, that was a concern, because for taxation purposes information was needed on the
quantities of packs.
Mr CLAUSS (External expert) replied that whatever level was used for taxation purposes, the
manufacturer would be able to determine the relevant quantities.
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Dr AL-LAWATI (Oman) asked whether, under the system described by the expert, a pack of
cigarettes seized by the authorities would bear unique markings in the form of numbers that could be
linked directly by the database to the higher levels of the family tree.
Mr CLAUSS (External expert) replied that if numbers were embedded in that way, it would be
quite easy to predict their sequence from one level to the next. The more predictable the information
embodied in those numbers, the more dangerous they became from a privacy and security perspective.
Instead, the method used would be analogous to that applied to credit cards; a credit card number did
not identify the issuing bank, nor reveal the holder’s address or bank balance; it was a relatively
random number, difficult to predict, that was used to perform searches in a database, from which the
bank could retrieve the holder’s personal particulars. Similarly, the serial numbers affixed to products
at the various packing hierarchy levels would be long enough to be unique and difficult to predict, and
the linkages and the background data would be stored in databases. It was easier to apply security to a
database than to a pack of cigarettes.
Mr BERTRAND (Canada) noted that, while database security was not in doubt, in monitoring
movement along the supply chain it would be necessary to trust information obtained from the
manufacturer in order to identify the point at which a product had been diverted. Trust was in short
supply in relation to the tobacco industry, which was why a protocol was being drafted. Referring to
the mandatory marking requirement under paragraph 4.2 of Article 7, particularly with regard to
production shift or time of manufacture, he asked if it was conceivable that the entire production of a
shift, at the pack level, would have the same identifier. If so, and if some of that product was seized,
the question would arise as to whether it came from the beginning or the end of the shift.
Mr CLAUSS (External expert) pointed out that there would be a supervisor responsible for the
production of any given shift, and that person would be the point at which investigations could start.
The alternative would be date-stamp each element produced; for the bigger players that would not be a
difficulty, but for the smaller ones it might pose technical problems.
Mr FISCH BERREDO MENEZES (Brazil) explained that in Brazil not only the date and
location, but also the time of production were marked on the pack. It might be useful to include that
information in the unique markings.
The CHAIRPERSON said that the way in which details such as the shift or time were recorded
was up to each Party, provided that the elements listed in subparagraphs 4.1(a) to (d) were included in
the code on the packs or could be established using them.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) expressed concern that the protocol would
not only be imposing a unique identifier system but would also require some form of software system
to record and aggregate all the information gathered from the level of the pack up to the pallet. There
were several small manufacturers in Canada; what was the smallest size of company or the minimum
production that could support such an identification system.
Mr CLAUSS (External expert) said that the identification system under discussion was not
unique to cigarettes: increasingly, food, car parts and medicines were subjected to the same
serialization process. Nor was it particularly complicated from an information technology perspective;
it could be set up on a personal computer. It was also possible for companies to outsource the
traceability aspect of their manufacturing operations to a third party. There would therefore be no
barrier to entry even to the smallest of operations.
Ms ROA (Panama) asked what sort of system would be required to fulfil the twin mandates of
Article 7, namely not only tracking but also tracing tobacco products.
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Mr CLAUSS (External expert) said that the two concepts of tracking and tracing related,
respectively, to a product’s forward movement in the supply chain and a backward look at the
preceding stages of the movement. Thus, the two concepts were very closely related, and the systems
to be envisaged would need to combine both operations. But he did not consider the two to be
radically different or to require different technologies.
The CHAIRPERSON, summing up, said that it was clearly technically possible to mark
individual cigarettes with identifiers, but the operation had a cost and time requirement attached to it,
and was rather complicated. As the external expert had said, if a tracking and tracing regime was
achieved down to the pack level, the protocol would already be in a very strong position. If an attempt
was made immediately to introduce such a regime to the level of the individual cigarette, the benefits
that could be obtained much more quickly from the marking of unit packs, cartons and master cases
might be lost. There was apparently broad consensus on that conclusion, but that did not mean that no
reference to individual cigarettes should be made in the protocol. It might be desirable to have a
review mechanism, such as the Meeting of the Parties, that should examine progress in the technology
every two or three years, enabling Parties to revisit the issue.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) recounted the
experience of learning that implementation of the tracking and tracing system proposed for his
country, which the large tobacco companies had described as either technically impossible or
extremely costly, was in fact quite feasible and not at all burdensome.
The CHAIRPERSON asked representatives to consider the text of paragraphs 7 to 12 of
Article 7 as agreed by Drafting Group 1 and contained in document FCTC/COP/INB-IT/4/3.
Paragraph 7
The CHAIRPERSON suggested that the phrase “authorized by the designated competent
authority” might be changed to “authorized by the Party”.
Mr BADRICK (New Zealand) proposed that the phrase “and available through a central point
on its territory” should be deleted. The use of a central point might be the most effective option but
others might also be appropriate, depending on the Party concerned. The key issue was that the
information should be accessible.
Mr FISCH BERREDO MENEZES (Brazil) proposed the insertion of the words “established or”
before the word “authorized”, since the regulatory procedure in Brazil made a distinction between the
two ideas.
Dr ABASCAL (Uruguay) recalled the lengthy discussion of the previous day concerning the
choice between the terms “Party” and “government”, at the end of which it had not been possible to
find a term that was acceptable to all delegations. Given that the Framework Convention used the term
“Party”, he considered that a solution that could be applied in Article 7 and a number of other articles
would be to expand each reference to “each Party” to read: “each Party, through its State institutions”.
The CHAIRPERSON said that any reference to “State” might create difficulties because
although the European Union was a Party, it was not a State, and would need to implement the
protocol in its own way.
Ms WIMMER (European Union) suggested that the safest approach would be to use the phrase
“Party and its competent national authorities”, reflecting the language of Articles 9 and 11 of the
Framework Convention.
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Mr ALBUQUERQUE E SILVA (Brazil) asked the Office of the Legal Counsel whether the
requirements for a reporting system and the other obligations of States Parties under the Framework
Convention applied in the same manner to the European Union. For example, with regard to the
requirement that 40 Parties ratify the Convention for it to enter into force, he noted that the European
Union was not included in the count of 40, and wondered if there were other distinctions between
States Parties and the European Union.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) confirmed that there were
indeed distinctions. This was particularly the case with respect to counting, for example under Article
36 of the Framework Convention on the number of ratifications required, which the representative of
Brazil had referred to. It was also the case with regard to Article 32, relating to the right to vote.
A regional economic integration organization such as the European Union was entitled to vote on
matters within its competence in cases where its constituent membership did not vote. With respect to
those matters, the difference was explicitly articulated in the Framework Convention itself. With
respect to other obligations, there was no such differentiation, and thus for reporting requirements, as
an example, it would be assumed that the obligations were the same whether a Party was a State or not.
Paragraph 8
Mr YÜKSEL (Turkey) said that automatic data sharing should not be mandatory for the
elements listed in subparagraphs 4.1(e), (h), (i) and (j) and that Article 7 should be reformulated
accordingly.
The CHAIRPERSON suggested that paragraphs 8 and 9 should be linked, so that paragraph 8
would read: “Each Party shall ensure that the information recorded under paragraph 5 of this Article is
accessible to the global information sharing focal point, in response to a request made under paragraph 9,
through its standard electronic secure interface”. That would make it clear that the requirements of
paragraph 9, namely that there had to be a justification for the request, that the request was for the
purposes of detection and investigation, and so on, would come into play with regard to information
sharing. Parties would thus share the information when there was a justified need.
Mr AZOFF (Israel) asked who would make the decision to give out the information: would it be
the country holding the information or the administration of the international focal point? As the
emphasis so far had been on manufacturing and markings, he asked what would be expected of the
customs authorities of importing countries and how information relating to imports would be
incorporated in the database.
The CHAIRPERSON said that the holder of the information would have the right to decide
whether to give it out, because paragraph 9(c) referred to “not unreasonably” withholding information,
which implied that if someone had a reasonable cause to withhold it, they would be entitled to do so.
He could not give an immediate answer to the question regarding imports.
Mr YÜKSEL (Turkey) recalled that the day before, he had expressed reservations about
paragraph 6, because the paragraph implied that the information would be shared automatically. He
considered that there should also be some reference to justification in paragraph 6.
Mrs DEMUNI DE SILVA (Sri Lanka) pointed out that the competent authority referred to in
paragraph 6 was the competent authority of the Party that already owned the data, and therefore it did
not seem to be necessary to insert a safety clause at that point.
Ms GUERRERO (Nicaragua) suggested that a reference should be made to Article 15.4(a) of
the Framework Convention, which also covered the conditions under which information could be
exchanged.
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The CHAIRPERSON replied that a reference to Article 15.4(a) would be more appropriate in
relation to the sharing or exchange of statistical data, which was dealt with later in the protocol.
Dr AL-LAWATI (Oman) asked whether paragraph 6 could be amended in line with the
comment by the representative of Sri Lanka about the competent authority.
The CHAIRPERSON said that it had been his understanding that the representative of Sri Lanka
had not been suggesting that the paragraph needed to be amended, but that she had pointed out that
there was no need to insert a protection clause into the paragraph because it referred to accessibility for
the Party that held the information. That point was reflected in the Chair’s consolidated text produced
overnight by the Convention Secretariat that had been read out earlier in the meeting and that
contained a rewording of paragraph 6 to read: “Each Party shall ensure that the information recorded
under paragraph 5 of this Article is accessible by that Party”. He asked whether any delegation had
any comments on the “list of the designated competent authorities” referred to in paragraph 8 or the
idea of linking paragraphs 8 and 9.
Mr SONG (Singapore) asked whether there was any way to include the idea that information
could be given out in response to a request made to the Party holding the information, in the
Chairperson’s attempt to link paragraphs 8 and 9.
The CHAIRPERSON said that the question raised by the representative of Singapore could
probably be answered by amending paragraph 8, which referred to the requirements in paragraph 9,
because paragraph 9(c) talked about “not unreasonably” withholding information, which implied that a
Party did have a right to withhold information on reasonable grounds.
Dr ABASCAL (Uruguay), referring to the issue of the “designated competent authority”,
considered that it was necessary to find a form of words that would ensure that the designated
competent authority would be an official government body, representing the Party, and could not be a
body from the private sector.
The CHAIRPERSON suggested that that idea was captured by the term “competent national
authority”.
Mr TORRES (Colombia) suggested that the topic of the global information sharing focal point
should be put aside for a later decision, since he understood that there was not yet an agreement on the
subject of whether there would, in fact, be such a focal point.
The CHAIRPERSON agreed that the phrase should be placed in square brackets until the issue
was resolved.
Mr ALBUQUERQUE E SILVA (Brazil) said that with reference to the point raised by the
representative of Uruguay, the solution would be to define “competent national authorities”, because
the problem, as had been discussed during the regional meeting, arose from the possibility that a
representative of the tobacco industry might be deemed to be a competent national authority.
The CHAIRPERSON pointed out that as the term was already used in Articles 9 and 11 of the
Framework Convention, it could reasonably be used in the protocol.
Mr ALBUQUERQUE E SILVA (Brazil) said that in that case there was no reason not to agree
on a definition for a competent national authority.
The CHAIRPERSON said that the representative of Brazil was implying that certain Parties
intended to delegate competence to the tobacco industry. But as far as he knew nobody had proposed
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to delegate the right to carry out controls or any other such function to the tobacco industry. Any Party
was at liberty to propose a definition for “competent national authority”, but by using wording already
present in the Framework Convention the need for a definition could be avoided.
One possible formulation that WHO’s Legal Counsel had suggested, that might meet Brazil’s
concerns, was the following: “Obligations assigned to competent national authorities shall not be
performed by or delegated to the tobacco industry”. Alternatively – and preferably in his view – the
wording of the Convention could be used together with a definition of “competent national authority”.
Mr YÜKSEL (Turkey) said that the link that the Chairperson had suggested between paragraphs
8 and 9 was not acceptable, because paragraph 9 talked about having “access in a timely manner,
through making a query to the global information sharing focal point”. Thus, paragraph 9 required
Parties to give access to the information in a timely manner, which was undesirable. He suggested that
subparagraph 9(a) could be modified so that rather than referring to paragraph 4 it would refer
specifically to paragraph 4.2, which covered the mandatory aspect of the unique marking system.
Dr AL-LAWATI (Oman) asked whether “in accordance with its national law” could be inserted
at the end of the first sentence of paragraph 8. The concept of withholding information reasonably or
unreasonably, under subparagraph 9(c), was not clear, whereas “in accordance with its national law”
would define the idea more stringently.
Mr TORRES (Colombia) welcomed the suggestion of WHO’s Legal Counsel, but his delegation
thought that rather than “competent national authority”, the term “Party” should be used, as had been
stated earlier. Reopening a discussion of “competent authorities” would not be helpful and would
impede the negotiating process.
Mrs DEMUNI DE SILVA (Sri Lanka) said that it would be prudent to retain the term
“competent national authority” as originally recommended by Drafting Group 1, given that the related
issues, which were linked, had been discussed at length by the Drafting Group.
She pointed out that the reference in subparagraph 9(a) to “access in a timely manner” was a
requirement on the requesting State, not the requested State. Subparagraph 9(c) placed an obligation
on the requested State not to withhold the information unreasonably, if it was satisfied that the query
was genuine. Turning to the suggestion by the representative of Turkey to modify subparagraph 9(a)
so as to refer to paragraph 4.2, she pointed out that paragraph 4.2 referred to general information, as
listed in subparagraphs 4.1(a), (b), (c), (d) and (g). That was information that was available in the
public domain, and would mandatorily form part of the unique identification markings. All the other
information would be in a secure central point, if it was decided to retain that concept, and that central
point would be under government control. Such information would not be made available unless there
was a legitimate query under subparagraph 9(a), through the global focal point as indicated in
paragraph 8. Thus, there were links between all those paragraphs and subparagraphs, which should not
be broken.
Dr VINIT (Papua New Guinea), recalling his remarks of the day before on subparagraph 9(d),
asked whether his suggestion concerning the confidentiality of business secrets had been accepted. He
concurred with the representative of Sri Lanka that subparagraph 9(a) should not be restricted to
information under paragraph 4.2, because in the context of an investigation, all of the information
listed should be made available. He suggested that paragraph 9 be moved closer to paragraph 4, to give a
logical flow to the requirements concerning the confidentiality of information and how it was secured.
Mr ALBUQUERQUE E SILVA (Brazil) requested the advice of the Office of the Legal
Counsel. The terms “competent national authorities” and “governmental authorities” were used in
relation to the issue of who was competent to define regulatory provisions in the Framework
Convention. The Convention sometimes used “competent national authorities” and sometimes
“governmental authorities” and “relevant governmental authorities”; therefore, in Brazil’s view, there
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was no obstacle to using “competent governmental authorities” in the protocol. It was very important
to determine who was competent to define regulatory provisions.
Mr SOLOMON (WHO Secretariat, Office of the Legal Council) confirmed that a variety of
terms were used in the Framework Convention to convey the idea of the appropriate, relevant,
competent or proper governmental or national authority. One of the reasons the Chairperson might
have been hesitant to introduce a definition of “competent national authorities” was that providing a
definition for one of the terms appearing in the Framework Convention might suggest that there was a
different meaning for a slightly different term, even if no such difference was intended. If
representatives sought to define one of the terms they ran the risk of having to define others as well.
Thus, his proposed formulation, which the Chairperson had read out, namely “obligations assigned to
competent national authorities shall not be performed by or delegated to the tobacco industry”, would
ensure that the industry could never act as a competent authority, but would avoid the matter of the
definition and its attendant risk.
Dr NOBOA (Ecuador) said that it appeared that the debate on the competent authority would be
a frequently recurring one. Indeed, the Framework Convention referred to “competent national
authorities” both in Article 9 and in Article 11.1(b)(i). In Article 13.4(d) the term “relevant
governmental authorities” was used, but there the reference was to an authority that would receive
information on advertising expenditures, not a supervisory authority. The key requirement was that the
entity should be an official government body, not a private one. However, given that Article 1 of the
Framework Convention did not define such a body, he considered that it would be legitimate to define
it in Article 1 of the protocol, with such a definition also including the formulation by the Office of the
Legal Counsel for excluding the tobacco industry.
Dr LEON CHEMPEN (Peru) suggested that the question of the global information sharing focal
point could be considered in the light of the way in which it was handled in the sphere of medicinal
products, for which there was already a fairly well-established control system. There was no global
focal point holding information on all drug registrations granted, but in many countries the idea was
being promoted of establishing “single windows”, which allowed a certain amount of information to
be gathered with respect to pharmaceutical products that were authorized. Additionally, trade
agreements provided further possibilities for the exchange of information between signatories and the
acceptance of other countries’ health registrations on certain conditions. Adopting the approach used
in relation to pharmaceutical products to the control of information aimed at preventing the illicit trade
in tobacco products would obviate the need to add a new administrative mechanism, and would
perhaps be welcomed by some countries that did not wish to be compelled to provide all the
information they held, bearing in mind the fact that Article 2.2 of the Framework Convention
recognized the right of Parties to enter into bilateral or multilateral agreements. In the light of those
considerations, she asked that the topic of the global information sharing focal point be reconsidered,
with a view to finding a way to drop it from paragraph 8.
The CHAIRPERSON confirmed that, at some point later in the week, there would have to be a
discussion on whether or not to establish a global information sharing focal point. That concept was
currently in square brackets and the rationale behind it up to now had been that that it did indeed
equate to the “single window” concept. It was intended to act as a switching point where queries could
be received and sent on to the right destination. It would not hold data and it would avoid the need for
multiple agreements between the Parties to achieve the same result.
Mr ROWAN (European Union) returned to the issue of competent authorities. He thanked the
Office of the Legal Counsel for his helpful suggestions on the matter. He also wished to place on
record his displeasure at the criticism that the 27 Parties in the European Union had been subjected to
the previous day. They had been accused by a Party of supporting the tobacco industry. It had never
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been, and could never be, the intention of the European Union that the tobacco industry be a
competent authority.
As the representative of Sri Lanka had said, the issue had been discussed at great length in the
Drafting Group. Raising the issue at the present time by Parties that had been a member of the
Drafting Group was not helpful. So much time had been wasted on the issue that the prospects for
adopting a protocol were seriously endangered. If a protocol was not adopted, there would be only one
beneficiary, namely the tobacco industry; thus some actions at the current session were tending
towards benefitting the tobacco industry.
Mr YÜKSEL (Turkey) said that information sharing should not be mandatory for all of the data
elements in paragraph 4. He proposed that the phrase “in accordance with its national legislation”
should be inserted into paragraph 8, after “Each Party shall ensure that the information recorded under
paragraph 5 of this article is accessible”.
Paragraph 9
Dr GAKO (Philippines), recalling that it had been agreed at the Conference of the Parties that
the tobacco industry should not be involved in setting up tobacco control measures, proposed that an
additional subparagraph should be added to paragraph 9, to read: “(e) ensure that public officials
participating in the tracking and tracing regime interact with the tobacco industry and those
representing its interests only to the extent strictly necessary to enable Parties to meet their obligations
under the protocol”. The proposal reflected a fundamental principle that was in consonance with the
provisions of paragraph 3 of Article 5.
Mr ZHAO Baidong (China), referring to subparagraph 9(a), asked whether two Parties could
exchange information without notifying the global information sharing focal point.
The CHAIRPERSON confirmed that if a Party had a specific reason to exchange information
with another Party, for example in the context of an investigation, it could do so directly. The intent
was that Parties should have the possibility of accessing the information through the global sharing
point but were not restricted to doing only that.
Mr FAIREKA (Cook Islands) considered that the word “justify” in subparagraph 9(b) was a
source of confusion. In his view, Parties did not have to justify requests for the basic information
outlined in paragraph 4. If seizure of contraband was required to justify a Party’s access to
information, the result would be that Parties could only trace and not track. Tracing was done after the
fact, while tracking was a preventive measure, intended to identify suspicious activity, before a seizure
took place. He proposed that subparagraph 9(b) should be reworded to read: “be entitled to the basic
information outlined in paragraph 4 about any tobacco product entering its territory”.
Dr RANGREJI (India) said that India had similar concerns, believing that many of the functions
listed in paragraph 9 came within the purview of a competent authority, not of a Party or a State. That
was particularly true in the case of subparagraph 9(b), which was very subjective. Who really decided
in a given situation whether the information provided was reasonable or justified? States should not
normally be required to provide justification. Thus, if a Party decided not to give certain information it
might choose to provide reasons for not doing so, but it should not need to justify its decision.
Dr ANIBUEZE (Nigeria) said that the intention of Drafting Group 1 with regard to paragraph 9
had been to enable Parties carrying out an investigation to ascertain the number of transactions that
had occurred. He emphasized that the focal point would not be required to collect data, but rather to
track queries. While Parties could cooperate bilaterally, it was still essential that a record be kept of
such transactions so that the volume of illicit trade globally could be determined. It was up to the Party
that held the information to determine whether the request for information was reasonable, not the
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requesting Party or of the focal point. All the focal point did was receive the information and transmit
it to the correct destination. He observed that the text of paragraph 9 had taken two days to draft, and
that all the issues now being raised had already been covered by the Drafting Group.
Paragraph 10
Mr ROWAN (European Union) proposed that the words “subsequent purchasers” should be
followed by the words “up to the point that all taxes have been discharged”. Since the whole reason
for the protocol was to fight illicit trade, there was no need to continue tracking and tracing tobacco
products once customs duties had been paid on them.
Mr AL HUSSEIN (United Arab Emirates) said that it would be difficult to provide all possible
information about first and subsequent purchasers. He proposed replacing the expression “wherever
feasible” by “in accordance with national regulations”.
The CHAIRPERSON said that Parties would only be required to try to develop the applicable
tracking and tracing system, wherever feasible, as far as subsequent purchasers were concerned.
Mr AL HUSSEIN (United Arab Emirates) said that his delegation continued to have difficulty
with the wording of the paragraph as it currently stood.
Dr AL-LAWATI (Oman) recalled that the external expert had said that it was possible for the
manufacturer to know at least the first customer at the point of dispatch. If it was possible later to
ascertain the identity of the second and the third purchasers of a consignment, that would be helpful,
but that was merely a technical rather than a policy issue.
Paragraph 11
Mr JABER ALJEHANI (Saudi Arabia) proposed that paragraph 11 should be deleted because
domestic legislation would always ensure avoidance of duplication of requirements. When countries
implemented a protocol to an agreement, they made no distinction between one product category and
another. Handling commercial data required highly advanced systems, and thus deletion of the
paragraph would not have any significant effect because in any event Parties ensured that there was no
duplication in their domestic legislation. The paragraph did not add anything to the concept of tracking
and tracing systems.
The CHAIRPERSON pointed out that the aim of paragraph 11 was to avoid duplication of
requirements and overlaps with reference to the systems in place in different Parties. Also, the phrase
“as far as possible” gave Parties considerable leeway on how far they needed to go to avoid duplication.
Paragraph 12
Ms KIPTUI (Kenya) proposed that subparagraph 12(c) should be worded in a way that did not
distinguish cigarettes from other tobacco products, and should be aligned with the language of Article 15.2
of the Framework Convention.
Mr TORRES (Colombia) asked what was meant by the reference to scanning packs of cigarettes.
The CHAIRPERSON said that it was necessary to have technology that would make it possible
to record the markings on packs of tobacco and tobacco products. Scanning was simply one way of
doing that.
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There being no further comments on paragraph 12, the CHAIRPERSON invited representatives
to raise any other concerns they might have in relation to Article 7 at the next meeting.
(For continuation of the discussion on Article 7, see summary record of the sixth meeting.)

The meeting rose at 13:10.

SIXTH MEETING
Tuesday, 16 March 2010, at 14:40
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev. 1, FCTC/COP/INB-IT/3/(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Part III: Supply chain control (continued)
•

Article 7: Tracking and tracing (continued)

The CHAIRPERSON, referring to paragraph 3 of the Article, said that it had not yet been
decided, under the two options for the paragraph contained in the consolidated text on Article 7 that
had been introduced at the previous meeting, whether the distinction between domestic sales and
exports was to be maintained. If such a distinction were to be made in the protocol, a provision would
need to be introduced to ensure that, if products manufactured solely for the domestic market
subsequently appeared illegally on the international market, they would be subject to tracking and
tracing. Any comments representatives might wish to make would be taken into account in the drafting
of an additional paragraph on that issue to be placed at the end of Article 7.
A further additional paragraph to be placed at the end of Article 7 would deal with the issue of
competent national authorities and the requirement that their functions should not be performed by or
delegated to the tobacco industry. The provisions of that paragraph would apply to the whole of Article 7.
Under paragraph 9, account would be taken of the proposal by the Philippines for a provision
restricting contact between the competent authorities and the tobacco industry to the minimum extent
necessary, in line with Article 5.3 of the Framework Convention.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) expressed concern that the discussions on
Article 7 were nearing conclusion but there had been no consideration of the definitions of tracking
and tracing, which formed the basis of what Parties were agreeing to undertake under the Article. The
definitions contained in Article 1 seemed to be very extensive, whereas other articles showed a more
restrained, less extensive approach.
The CHAIRPERSON agreed that the tracking and tracing definitions were broad. One
possibility, which he urged representatives to consider seriously, was to delete the definitions of
tracking and tracing, since the provisions of Article 7 informed Parties exactly what their obligations
were in that regard.
Mr FISCH BERREDO MENEZES (Brazil) pointed out that the “Expert review on the
feasibility of an international track and trace regime for tobacco products” (document
FCTC/COP/INB-IT/3/INF.DOC./5) provided consistent definitions that he thought the meeting
should consider.
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Dr NOBOA (Ecuador), supported by Mr TORRES (Colombia), said that, if for any reason the
proposal to delete the definitions of tracking and tracing from Article 1 was not accepted, the phrase
“or any other person acting on their behalf” (where “their” related to the competent authorities) should
be deleted wherever it occurred in the negotiating text, with reference remaining only to the competent
authorities themselves.
Ms ROA (Panama) supported that suggestion, pointing out that the change would have to be
made to the definitions of both tracking and tracing in Article 1. She also pointed out that, while
Article 7 certainly defined Parties’ obligations in relation to tracking and tracing, it did not define the
difference between those two terms. That would have implications for the monitoring and control
process, and therefore the terms would, in fact, have to be defined.
Dr AL-LAWATI (Oman) suggested that the definition of “master case” in Article 1 should be
expanded to include other tobacco products in addition to cigarettes.
Paragraph 3
Mr ROWAN (European Union) said that it was necessary to differentiate between the domestic
and the international market, while making sure that all cigarettes were subject to stringent controls
under either a domestic system or an international tracking and tracing system. He proposed a
paragraph to address those concerns with the following wording: “Each Party may decide to exempt
tobacco products from the tracking and tracing requirements if these products are produced on the
respective Party’s territory and exclusively for its domestic market and they are subject to stringent
control in the respective Party’s domestic market, such as a stamping/marking regime and for as long
as these products are not seized outside the domestic market in commercial quantities”.
Referring to the matter of who should bear the related costs, he proposed a paragraph that read:
“Parties shall ensure that manufacturers in their jurisdiction subject to a global tracking and tracing
regime are responsible for all related costs”.
Ms ROA (Panama) supported the suggestion concerning defrayal of all related costs by the
manufacturers.
Dr GAKO (Philippines) agreed that the tobacco industry should bear the cost of implementing
the tracking and tracing system. He therefore proposed the following wording for a provision on that
issue: “Each Party shall ensure that the manufacturers bear all costs of the tracking and tracing regime.”
Mr FISCH BERREDO MENEZES (Brazil) recalled that his Party had proposed the insertion in
paragraph 3 of the words “markings or codes”, and that the Chairperson had asked him to reflect on
the issue because in the Chairperson’s view markings and codes were the same. He referred again to
document FCTC/COP/INB-IT/3/INF.DOC./5, which stated that: “A secure, unique product code or
stamp that identifies the product is the main component of any tracking and tracing regime”.
Consequently he suggested that the words “such as codes or stamps” should be inserted after “nonremovable identification markings” in the introductory part of paragraph 3.
Mr BERTRAND (Canada) said that there might be situations in which, while most of the cost of
a tracking and tracing system was paid for by tobacco companies, some parts – such as analysis of the
results by civil servants – would be funded by the government. He asked Office of the Legal Counsel
whether such a scenario would constitute a contravention of the protocol.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the answer depended
on whether a permissive or a prescriptive approach was adopted. A prescriptive approach would entail
wording such as “the industry shall pay”, whereas a permissive approach would be worded differently,
for example “Parties have the right to require that the industry pay”.
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Mr TORRES (Colombia), supported by Mr FISCH BERREDO MENEZES (Brazil), and
Mr PINEDA (Mexico), said that Article 7 should not make a distinction between the domestic, import
and export markets. All applicable measures should be implemented in all markets, because otherwise
loopholes could be created that would facilitate the illicit trade in tobacco.
Mr SHAKERIAN (Islamic Republic of Iran) said that subparagraphs (a) and (b) of the first
option for paragraph 3 contained in the Chairperson’s consolidated text, reflecting the proposals of
Drafting Group 1, were inconsistent with the protocol’s objectives as they would exempt large
companies that produced for export from affixing markings to cigarette packets and oblige local
producers to affix such markings to all unit packets. The format produced by Drafting Group 1 was to
some extent self-contradictory and was not widely supported by the Parties.
Dr GAKO (Philippines) agreed with the representative of Colombia that the tracking and tracing
requirements should apply equally to all domestic and export products.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
she supported the second option for paragraph 3 but observed that the proposal made by the Parties in
the WHO African Region the previous day to merge the subparagraphs of paragraph 3 had not been
heeded in the Chairperson’s consolidated text: markings should be placed on all unit packs and
packages of tobacco products as well as any outside packaging. No distinction should be made
between cigarettes and other tobacco products or between products for domestic use, import and
export. Reference should be made only to products manufactured in or imported into the territory.
Mrs DEMUNI DE SILVA (Sri Lanka) recalled that the second option for paragraph 3 contained
in the Chairperson’s consolidated text was based on a proposal made by her Party, which in turn had
been based on Article 15.2 of the Framework Convention. The proposal had called for the marking of
all unit packets and packages, including cartons and master cases in line with the suggestion of
WHO’s Legal Counsel, as well as any outside packaging. That wording had been lost, and should be
included as an option for Parties to consider.
Mr YÜKSEL (Turkey) said that, as he had indicated the day before, the text that had been
agreed by Drafting Group 1 should be adhered to.
Mr ALMUSAITEER (Saudi Arabia), speaking on behalf of the Parties in the Eastern
Mediterranean Region and supported by Ms ROA (Panama), supported the view that the domestic and
international markets should be treated separately.
Dr AL-LAWATI (Oman) questioned the use of language such as “as soon as technology is
available” in the first option for paragraph 3, because as the external expert had explained, the desired
technology already existed. He also questioned the distinction made in the text between the domestic and
other markets, and suggested that subparagraphs (a) to (c) should be deleted and the words “all tobacco
products” added at the end of the introductory part of the paragraph, after the words “are affixed to”.
The CHAIRPERSON replied that these issues would need to be considered in greater detail
when the preliminary discussions on Articles 7, 5 and, 6 were complete and all the linkages between
them could be seen as a whole.
Mr MOHAMED (Maldives), supported by Ms KIPTUI (Kenya), speaking on behalf of the
Parties in the WHO African Region, recalled that during the discussions on paragraph 3 the
Chairperson had mentioned that it would be helpful to conduct a periodic review of the evolving
technology. He suggested that it would be prudent to mention that requirement at some suitable point
in the Article.
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The CHAIRPERSON agreed that such a paragraph should be added, requiring that a review be
conducted and that an appropriate body take action in the light of the review.
Paragraph 5
Ms GUERRERO (Nicaragua) asked whether the timescale of three years in paragraph 5 was
compatible with the period of five years referred to in paragraph 1. Her Party had proposed the
insertion of bracketed text in paragraph 5 to read “in the period of time agreed or established in
paragraph 1 of this Article”, for the sake of consistency between the two paragraphs. Additionally,
after the words “the information set out in paragraph 4 of this article is recorded”, she proposed the
addition of the phrase “in the database established for that purpose.”
The CHAIRPERSON said that there was no inconsistency, in his view, in having a reference to
“five years” in paragraph 1 and “three years” in paragraph 5. But both could be changed to “three
years” if Parties so wished. On the second point, concerning a database, he assumed that the
representative of Nicaragua had meant to use the words “a database” rather than “the database” since
there would not be one single database.
Paragraphs 4.1, 4.2 and 4.3
Mr NAGATA (Japan), while expressing appreciation for the efforts made to produce the
Chairperson’s consolidated text, said that he had serious concerns about the feasibility of the protocol
as currently drafted. According to the analysis of available technology contained in document
FCTC/COP/INB-IT/4/INF.DOC./1, unique markings could be traced down to the unit pack level.
From the manufacturers’ standpoint, however, while information of the type specified in
subparagraphs 4.1(a), (b), (c), (d), (f) and (g) could be identified at the unit pack level, the information
under subparagraphs 4.1(e), (h), (i) and (j) could only be identified at the master case level.
Aggregation was one possible solution, but according to the same document aggregation did not take
place down to the smallest saleable packaging unit and at least one major manufacturer still focused
primarily on master case tracking. He therefore proposed that the phrase “the following information”
in the introductory part of paragraph 4.1 should be followed by “to the extent considered appropriate”.
Paragraph 2
Ms MATSAU (South Africa) asked for clarification of the phrase “taking into account their own
national or regional specific needs and available best practice” in paragraph 2.
The CHAIRPERSON explained that the reference was to the tracking and tracing regime, and
agreed that the wording should be made clearer.
Paragraph 1
Mr AZOFF (Israel) suggested that paragraph 1 should stipulate a period of time, after the entry
into force of the protocol, within which an international tracking and tracing system was to be
established. It might also be necessary, in paragraph 2, to stipulate how soon national tracking and
tracing systems were to be established, independently of the time frame for establishment of the
international system.
Mr TORRES (Colombia) said that the sooner the tracking and tracing regimes were established
the better.
(For continuation of the discussion on Article 7, see summary record of the seventeenth meeting.)
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Article 5: Licence or equivalent approval system [or control system]

The CHAIRPERSON recalled that wording for paragraphs 1 and 2 had been agreed by Drafting
Group 1. The rest of Article 5, and Article 6, as contained in document FCTC/COP/INB-IT/4/3,
closely matched the results of the group’s work, with some amendments of his own.
Mr MOHAMED DEIDA (Mauritania) suggested that the title of Article 5 should be couched in
more general terms, bearing in mind that Article 15.7 of the Framework Convention referred to
measures “to control or regulate the production and distribution of tobacco products”. He therefore
proposed “Regulation of tobacco-related activities”, which would be in conformity with the spirit of
the Convention.
The CHAIRPERSON recommended that, after all the work that had gone into drafting the title,
it should remain unchanged.
Mr AZOFF (Israel) suggested that the square brackets be removed from “or control system” in
the title of the Article. Each country had different conditions, and it was not necessarily a requirement
that each country should specifically have a licensing or approval system for tobacco.
Paragraph 1
Mr OOKA (Japan) said that the structure of the tobacco industry varied from country to country
and that some flexibility was needed. He proposed that the words “in accordance with national laws
and regulations” be added at the end of the introductory part of paragraph 1. Moreover, inasmuch as
subparagraph 1(d) made it clear that control and verification systems were supplementary to the
licensing system, he proposed that the title of Article 5 should be changed to “Licence or control system”.
Ms HAMEED (Iraq) supported the previous speaker’s proposal to change the title of the Article.
Ms MATSAU (South Africa), speaking on behalf of the Parties in the WHO African Region,
asked for an explanation of the term “commercial quantities” in subparagraph 1(b). She added that she
saw no value in including a definition of the activities listed in subparagraphs 1(a) to (d), because they
were not ambiguous.
The CHAIRPERSON said that “commercial quantities” was not an easy concept to define.
Loosely speaking, it referred to quantities larger than those a small farmer might produce for his own
consumption, or quantities produced for profit. He asked Parties to contribute their expertise to assist
in clarifying the term.
Mr MURADLY (Azerbaijan) said that in his country a quantity of cigarettes exceeding three
cartons was considered to be a commercial quantity rather than for personal use. He suggested that a
more complete definition should be included in Article 1.
Ms EVISON (New Zealand) said that Article 5 would need to be drafted in such a way as to
ensure that New Zealand was not in breach of its own domestic regulations and that the licensing
requirements did not nullify or impair its specific commitments. New Zealand managed the risk of
illicit trade sufficiently without having to license everything listed in subparagraphs 1(a), (b), (c) and
(d). Consequently, she thought that the language used should enable Parties to license as far as was
necessary to deal with illicit trade, and not beyond that point.
Mr ALMUSAITEER (Saudi Arabia) said that paragraph 1 as currently drafted would be a
central pillar in the efforts to combat the illicit tobacco trade. If the protocol contained only Article 5,
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it would be enough to ensure the effectiveness of those efforts. He supported the views expressed by
the representative of New Zealand on the extent to which licensing measures should be applied.
Mr SONG (Singapore) also supported the comments made by the representative of New
Zealand. Singapore possessed an adequate control system and had a licensing regime. There should be
sufficient flexibility for the continued existence of such regimes without limitations being placed on
types of regime.
Mr MOHAMED DEIDA (Mauritania) observed that, as paragraph 1 referred to “the
commercial conduct of any of the following activities”, activities that were not commercial were
excluded. He proposed that the paragraph should be reworded to read: “Any legal or natural person
who intends to undertake a tobacco-related activity is subject to authorization. The Parties shall take
legislative and regulatory measures for this purpose.”
The CHAIRPERSON said that the proposed wording would need to be looked at rather
carefully because the definition of “a tobacco-related activity” was wide-ranging and could include a
person in the street smoking a cigarette.
Mr ROWAN (European Union), proposed the deletion, in the introductory part of paragraph 1 and
in subparagraphs (b) and (c), of the word “tobacco” before “tobacco products”, and of the explanatory
phrase “used in the manufacture of tobacco products”. He had recently submitted a definition of
manufacturing equipment that would make that explanatory phrase redundant. Further, he proposed
that the word “approval” in the introductory part should be changed to “approval system”.
He also proposed the following additional wording: “Each Party may decide that the obligations
in this paragraph do not apply to tobacco products on which all taxes have been discharged; or to legal
and natural persons that are already subjected to an equivalent approval system for tax or customs
purposes”. Once customs duties were paid, there was no need to continue with controls. He also
supported the view of the representative of New Zealand that only such measures should be mandated
as were needed to address the issue of illicit trade.
The CHAIRPERSON asked the representative of the European Union why he was proposing to
delete the word “tobacco”.
Mr ROWAN (European Union), supported by Ms Leclaire (Canada), replied that the licensing
of tobacco growing itself was not beneficial to the fight against illicit trade.
Dr ABASCAL (Uruguay) also supported the deletion of the term “tobacco” where it appeared
before “tobacco products”. The title of Article 15 of the Framework Convention clearly implied that
the Intergovernmental Negotiating Body should be considering tobacco products, and that widening
the scope of its discussions to include tobacco in the widest sense would be a highly complex
undertaking. There were many aspects relating to agriculture, small-scale growers, the point at which
licensing should start, and so on, and the resultant complications would be very difficult to resolve.
Mr FISCH BERREDO MENEZES (Brazil) suggested that subparagraph 1(b) and the last part of
subparagraph 1(c) beginning with the words “or wholesaling, brokering” should be moved to
paragraph 2.
Mr ALBUQUERQUE E SILVA (Brazil) asked whether differences in treatment under the
protocol might lead to a violation of the General Agreement on Tariffs and Trade (GATT). Experts in
Brazil’s Ministry of Foreign Affairs were of the view that if Parties did not require national tobacco
producers to be licensed, then according to the principle of non-discrimination enshrined in the GATT,
they could not establish different treatment for entities importing, exporting, brokering, warehousing
or distributing tobacco leaf in particular.
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Mr COTTERELL (Australia) supported the remarks that had been made about the potential for
conflict between some of the protocol’s provisions and Parties’ GATT obligations, and he supported
the view put forward by the representative of the European Union that there should be an option not to
apply licensing measures once the relevant taxes had been discharged. In addition, he agreed with the
representative of Brazil that subparagraphs 1(b) and (c) should be moved to paragraph 2 because, once
customs dues had been paid, to insist on licensing for anyone handling the products would be to place
an undue burden on the entire economy of a country.
Mr PACE (Convention Secretariat), speaking at the invitation of the Chairperson and
responding to the point raised by the representative of Brazil, said that the current wording of the
protocol raised no issues with regard to licensing. Within the WTO framework itself there were
specific provisions dealing with licensing, in particular the Agreement on Import Licensing
Procedures, the purpose of which was to ensure the consistency of any domestic measure with
international trade obligations, by stipulating, among other things, that import licensing should be
simple, transparent and predictable. Additionally, with regard to the general principle of nondiscrimination as applied by the WTO, provided that Parties did not use their licensing systems to
create unfair restrictions on trade, they would be fully consistent with WTO rules.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) supported the proposal to remove the
square brackets around “or control system” in the title of Article 5 and to add the words “or equivalent
approval system or control system” after the words “except pursuant to a licence” in the introductory
part of paragraph 1.
Regarding the proposal to delete the word “tobacco” where it occurred before “tobacco
products”, she pointed out that “tobacco products” was a defined term meaning products entirely or
partly made of leaf tobacco as raw material. The removal of the reference to “tobacco”, which she
supported, would mean that the protocol would not address the growers but focus on the manufactured
products.
Ms MATSAU (South Africa) recalled that the Parties in the WHO African Region had made a
concession at the previous session of the Intergovernmental Negotiating Body, by agreeing to move
the issue of manufacturing equipment from Article 7 to Article 5, on the understanding that the issue
of equipment under Article 5 would be tied in with unique markings. Thus, she hoped that the various
deletions being proposed did not include the idea of deleting references to manufacturing equipment.
With regard to the suggestion that the word “tobacco” be deleted, she wished to ask the Office
of the Legal Counsel whether it was conceivable that a protocol on illicit trade could refer only to
tobacco products, after processing in some form, and not tobacco in the form of raw leaf.
The CHAIRPERSON said that the representative of the European Union had not suggested that
the term “manufacturing equipment” be deleted but rather the words following that term, because the
definition proposed by the European Union made them redundant.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) recalled that the mandate given
to the Intergovernmental Negotiating Body by the Conference of the Parties was to draft and negotiate
a protocol on illicit trade in tobacco products, and that the relevant article of the Convention dealing
with licensing issues, namely Article 15.7, spoke of licensing to control or regulate the production and
distribution of tobacco products. Thus, the intent was to cover tobacco products as a specific category,
rather than the more generic concept of “tobacco”.
Mr DLAMINI (Swaziland) said that Article 5 was intended to require all those involved in the
tobacco trade to be licensed, so as to control illicit trade and collect revenue. Would it be possible to
regulate an individual involved in the trade who was not licensed?
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The CHAIRPERSON confirmed that the intention of Article 5 was indeed to license all
participants in the tobacco trade, adding that the issue raised by Swaziland would require further
consideration.
Mr TAGOE (Ghana) proposed two editorial changes to paragraph 1: the words “In light of”
should be replaced by “Considering” and in subparagraph 1(c) the phrase “import or export or
wholesaling, brokering, warehousing or distribution” should be replaced by “import, export,
wholesaling, brokering, warehousing and distribution”.
Mr NDAO (Senegal) sought clarification of the definition of manufacturing equipment. It was
essential to adopt a precise definition if the protocol was to be effective. Had consideration been given
to the import of knocked down equipment apparently unrelated to tobacco manufacture, which could
be reassembled as tobacco manufacturing equipment once the shipment had cleared customs?
Mr ROWAN (European Union) said that the definition of manufacturing equipment, which his
Party had recently provided to the Convention Secretariat, referred to machinery that was designed to
be used solely for the manufacture of tobacco products and that was integral to the tobacco-product
making process.
The CHAIRPERSON suggested that the proposed definition would be circulated to participants,
but until everyone had seen it, the text would remain unchanged.
Mr AL BAKER (United Arab Emirates) proposed that the title of Article 5 should be changed to
“Licence or equivalent control system”. Manufacturing equipment should be defined as equipment
that was exclusively intended for the manufacture of tobacco products. The description needed to be
absolutely clear for customs controls to be effective.
The licensing system should be based on or inspired by national legislation. A reference to that
requirement, which was mentioned in subparagraph 3(a) but not in paragraph 1, should be included in
subparagraph 2(a) on the licensing of retailing. In subparagraph 3(b), the information required with
regard to applicants should be qualified by a phrase such as “notably but not exclusively”. He was in
favour of retaining the concept of “tobacco”, in all its physical manifestations, in addition to tobacco
products, because tobacco was the raw material for tobacco products. In subparagraph 3(b)(i), the
reference to “applicable tax registration numbers” should be followed by “if relevant”, since some
countries did not have such numbers.
Dr SA’A (Cameroon), while expressing support for the content of Article 5 as a whole, said that
it was essential to define “commercial quantities”. He felt that any reference to small-scale growers in
subparagraph 2(b) needed to take account of the African context. Small-scale growers of cocoa, for
example, did not rely on mechanization but used traditional methods, which still resulted in huge
tonnages. The exemption for small-scale growers in Africa was justified by the fact that tobacco was
not used only for smoking but also for therapeutic purposes. Licensing was, of course, important
throughout the supply chain; in the case of alcoholic beverages, for example, even small retail outlets
in Africa had to be licensed.
Mr GÜLSÜN (Turkey) proposed that all activities mentioned in subparagraph 1(b) and the
activities of brokering, warehousing and distribution of tobacco products referred to in subparagraph 1(c)
should be gathered under paragraph 2 of the Article in order to afford some flexibility to the Parties on
those issues.
The CHAIRPERSON appealed to all Parties to concentrate on major issues with which they had
concerns. The wording of the Article had emerged from a group in which many Parties had been
involved, but the meeting had now spent two hours discussing minor details, although there seemed to
be no disagreement with the substance and intent of the Article. The only point of substance that had
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been raised was whether to retain the concept of “tobacco”. The protocol was a treaty that all Parties
would have to implement, and that the outcome of the negotiations had to be absolutely watertight,
being a matter of international law. But he felt that more commitment was needed to finalizing the
protocol on the basis of the work that had already been done. Past experience in the use of drafting
groups suggested that the results of their work might generate further lengthy argument over details,
although he was prepared, if necessary, to set up a drafting group to work on Parts VI to X of the
protocol and one to deal with data protection, which was a horizontal issue.
Mr TORRES (Colombia) supported the Chairperson’s comment on the need to make progress in
the negotiating process.
Perhaps through an oversight, Drafting Group 1 had not included the term “key inputs”, such as
paper and filters, in Article 5. It had been agreed there were important elements that should be
controlled, given that they were essential to the manufacture of cigarettes. Additionally, the definition
of key inputs had been removed from Article 1 and should be reinstated.
Dr ANIBUEZE (Nigeria), speaking as the Chair of Drafting Group 1, explained that, in the
course of its work, the Drafting Group had consulted an expert on key inputs, whose view was that
there was no specific item essential to the production of cigarettes and tobacco products that it would
be appropriate to control. However, as some Parties were convinced that key inputs did exist, he
suggested that further expert views should be sought.
He sought clarification from the Office of the Legal Counsel with regard to the issue of the
elimination of the term “tobacco”, as distinct from tobacco products, from the protocol. The Office of
the Legal Counsel had referred the meeting to Article 15 of the Framework Convention, which did
indeed cover tobacco products, but the title of Part IV of the Convention, which included Article 15,
was “Measures relating to the reduction of the supply of tobacco”.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that while the title of
Part IV was indeed as had just been cited, the mandate from the Conference of the Parties made
reference to Article 15, the title of which was “Illicit trade in tobacco products”. Thus the Conference
of the Parties had restricted the task of the Intergovernmental Negotiating Body to the preparation of a
protocol dealing only with tobacco products. As the scope of any such protocol was a matter for the
Conference of the Parties to decide, he suggested that close reliance on that mandate would be the best
guidance for Parties at the current session.
The CHAIRPERSON said that the argument advanced by the Office of the Legal Counsel could
also be applied to key inputs if they were not in themselves tobacco products. He suggested that his
report to the Conference of the Parties could include references to the fact that although the
Intergovernmental Negotiating Body had not included key inputs in the protocol, it sought guidance
on whether they should be included.
Ms MATSAU (South Africa) suggested that the Parties should examine the reports of technical
experts who had been consulted during the intersessional period, to see whether there was any
possibility of including key inputs in the present protocol rather than some future protocol. At a recent
presentation that she had attended on the subject, an expert giving the presentation had said that there
were key inputs – at least four – that were specific to tobacco products.
The CHAIRPERSON said that he would ask the Convention Secretariat to examine the relevant
information sources. A small group could be set up to consider whether key inputs should be included
in the text, or at least to recommend their inclusion to the Conference of the Parties. It would probably
be necessary as a first step to devise provisions which, while perhaps not ideal, at least worked, and
doing so might entail limiting the focus to tobacco products.
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Dr ABASCAL (Uruguay) said that, on a subject as complex as that of key inputs, it would be
necessary to seek expert advice before taking a decision.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, said that
although progress had to be made in order for the protocol to come into being, that fact should not
prevent participants from seeking to clarify certain terms: otherwise the result might be a protocol that
was unworkable. In that spirit, he proposed that “manufacturing equipment” should be defined as any
machinery used in the manufacture of cigarettes, cigarette packs or cigarette filters, and any other
machinery used for the purpose of manufacturing tobacco products, including second-hand or
reconditioned equipment used by recognized manufacturers in spare parts. It would be a significant
step forward if the meeting could agree on that definition.
He suggested that, to counter the risk that manufacturing equipment might be imported in the
form of knocked down components in order to evade customs, it should be made mandatory for
manufacturers of such equipment and components to be licensed. It would then be evident that any
components coming from a company licensed to supply such equipment should be considered as
equipment used in the manufacture of tobacco products. A new subparagraph should be added to
Article 5 to cover suppliers of equipment and components used in the manufacture of cigarettes and
other tobacco products.
Mr BERTRAND (Canada) recalled that the drafting group had attended a presentation by an
invited expert, Mr Opperhuizen, who had examined the issue of key inputs on the basis of three
criteria: uniqueness to tobacco production, definability of the input and availability of effective control
mechanisms. The expert’s conclusion had been that there were no inputs that met those criteria.
Perhaps Mr Opperhuizen could make a presentation to the meeting as a convenient alternative to
setting up a working group on the issue.
Ms MATSAU (South Africa), referred Parties to the “Revised Chairperson’s text on a protocol
on illicit trade in tobacco products and general debate. Legal advice on the scope of the protocol”
(document FCTC/COP/INB-IT/3/INF.DOC./6). The document reported that the Intergovernmental
Negotiating Body had established a working group to consider inputs and manufacturing equipment as
well as the scope of the protocol, and that the group had agreed in principle on the inclusion of
manufacturing equipment, key inputs to be identified later, leaf tobacco and dealers or brokers of
tobacco. Consensus had not been reached on the inclusion of tobacco growers. Thus, the question
remained whether the Parties should now be considering a protocol on tobacco products and not on
tobacco, given the legal opinion just cited.
Professor PRAKIT VATHESATOGKIT (Thailand) supported the inclusion of tobacco in the
Article. Thailand had always licensed commercial tobacco growers, on the grounds that tobacco was a
product that needed to be controlled and should not be allowed to grow freely. If Parties had misgivings
about a licensing system, other options were available in order to control the growing of tobacco.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), responding to the remarks
made by the representative of South Africa about the scope of the protocol, recalled that the focus of
the paper prepared by the Legal Counsel had been on the language of the mandate, which dealt with
tobacco products; however, it was clear that some of the preparatory work had also addressed key
inputs. That made the issue essentially one of policy rather than law; was it appropriate to require all
future Parties to the protocol to adopt measures relating to products other than tobacco products in the
strict sense of the term? A further question concerned whether the matter should be addressed at the
present time or later? The paper cited did not limit the options for participants in the
Intergovernmental Negotiating Body; rather, it suggested that there were different ways to interpret the
focus of the mandate as well as the focus of the preparatory work.
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The CHAIRPERSON, summing up, said that it was for the participants to decide how to
proceed. There had been much discussion, including in the Drafting Group, which had reached a fairly
clear decision. If the issue was to be reopened, it might be best to do so, initially, in informal
consultations. Meanwhile, he requested time to look into all the implications.
Paragraph 2
Mr ALMUSAITEER (Saudi Arabia) said that he was concerned at the reference in paragraph 2 to
the licensing of persons or entities to grow tobacco or to retail tobacco products, because the national
legislation of Saudi Arabia did not allow either activity. The provision could weaken the legislation in
Saudi Arabia that prohibited those two activities, and he hoped that the paragraph could be reworded.
The CHAIRPERSON explained that the intention behind paragraph 2 was that if there were any
natural or legal persons in a country that engaged in the activities mentioned, then the Party would
endeavour to license them to the extent considered appropriate, but if a country had national
legislation that prohibited the activities, the paragraph would not permit such persons to circumvent
the law. He did not consider that the text needed to be reworded, because it was sufficiently clear.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) concurred that the qualifying
phrase “to the extent considered appropriate” conveyed the idea that in a situation where the activity
was prohibited, it was not considered appropriate at all. It provided Parties with the flexibility not to
license at all if an activity was prohibited.
Mr MOHAMED DEIDA (Mauritania) asked for further clarification of the response given by
the Office of the Legal Counsel to the representative of South Africa. It was essential that the scope of
the protocol be clearly defined, both in terms of the concepts defined in the Framework Convention
and, more particularly, as a function of the mandate given by Article 15. The Convention defined
tobacco products very clearly, and if the protocol covered only tobacco products, then it seemed as if
growers of tobacco would be exempted from its provisions.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the scope of the
protocol had been a recurring issue since the very beginning of the negotiating process. He recalled
that the mandate of the Intergovernmental Negotiating Body was to provide the Conference of the
Parties with a proposed text of a protocol for its consideration. If the Conference of the Parties
believed that the scope of the proposed text was inconsistent either with the mandate given to the
Intergovernmental Negotiating Body or with the Framework Convention, then it would respond
accordingly. He suggested that a conservative way to interpret the mandate was in the strict sense of
the definition of tobacco products provided by the Convention. However, at the same time there was
preparatory documentation referenced in the mandate that did refer to key inputs. Thus, there was
merit in the argument that there was a legal basis for including key inputs. With plausible arguments
on both sides, he suggested that perhaps the matter should be resolved on policy grounds, in terms of
what was most advantageous from the standpoint of effectiveness, as well as on the basis of the time
available to Parties to reach agreement on a proposal to be made to the Conference of the Parties.
The CHAIRPERSON proposed that the protocol should cover tobacco products only, plus
manufacturing equipment, not tobacco or key inputs. However, he was open to arguments to the
contrary from Parties.
Mr NJOKU (Nigeria) asked why growers were still mentioned in subparagraph 2(b), if leaf
tobacco was no longer to be covered by the protocol.
The CHAIRPERSON confirmed that references to growers would also have to be deleted.
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Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) proposed the following
change to the wording of paragraph 2, which would meet the concerns of the representative of Saudi
Arabia: “In those States where the growing of tobacco is recognized, each Party shall endeavour”.
The CHAIRPERSON suggested that if the paragraph were to be changed, a possible new
wording would be: “In each Party where the following activities are recognized, that Party shall
endeavour to license.” However, he still considered that the change was not necessary.
Mr TORRES (Colombia) recalled that the Chair of Drafting Group 1 had suggested that the
expert on key inputs should give an opinion on whether or not key inputs for tobacco products existed.
It would be important to hear the opinion of a technical rather than legal expert.
The CHAIRPERSON recalled that the Chair of Drafting Group 1 had said that the expert opinion
was that there were no key inputs that were used only for tobacco products, while the representative of
South Africa maintained that there were differing opinions on that matter. He called on the invited expert
serving as temporary adviser to the Convention Secretariat to provide further clarification.
Mr OPPERHUIZEN (Invited expert) recalled that he had written a review paper on key inputs,
taking as his starting point the report that had been produced for the second session of the
Intergovernmental Negotiating Body by a working group on the scope of the protocol. As the
representative of Canada had said, he had started his examination on the basis of three criteria, but
after reviewing all the processes, including agricultural processes, used in the manufacture of tobacco
products, particularly cigarettes, he had been unable to identify any key inputs meeting all three
criteria, although some, such as paper and filters, met one or two. In the specific case of the
manufacture of cigarettes on a commercial scale, only two pieces of equipment were unique, namely
the cigarette-rolling machinery and the cutters for removing the leaves from the stem and cutting the
tobacco. Those machines had identifying numbers and could be controlled under the system
administered by the World Customs Organization.
Mr TORRES (Colombia) thanked the invited expert for his explanation, which had been very
helpful, and withdrew his request for the inclusion of key inputs in the protocol.
(For continuation of the discussion on Article 5, see summary record of the seventh meeting.)

2.

ORGANIZATION OF WORK

The CHAIRPERSON said that he intended to convene two working groups the following day,
one on Parts VI to X of the protocol, the other on data protection. They would meet in parallel to the
plenary meeting. If participants wished other working groups to be established, on definitions under
Article 1, for example, they should inform the Convention Secretariat accordingly. The maximum
number of working groups that could meet at any one time was two.
Lunchtime presentation by the Framework Convention Alliance on Tobacco Control
Mr BALOCH (Pakistan) said that a factually incorrect and politically biased image of Pakistan
had been given that day during a lunchtime presentation by a nongovernmental organization with
observer status. Such unsubstantiated comments could not be accepted by a sovereign State. The
delegation of Pakistan was leaving the plenary in protest, until the Convention Secretariat
satisfactorily explained why such an incident had been allowed to take place.
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The CHAIRPERSON requested the delegation of Pakistan to remain at least long enough to
hear a response from the Head of the Convention Secretariat.
Dr NIKOGOSIAN (Head, Convention Secretariat) requested the delegation of Pakistan to
remain and continue to participate in the negotiations, while he undertook an urgent investigation. The
seminar had been organized by a nongovernmental organization, in line with normal practice. The
Convention Secretariat had requested all such organizations to ensure that no unverified information,
liable to cause offence to a Party, be put forward during the sessions of the Intergovernmental
Negotiating Body. He requested the delegation to give him time to investigate the matter with the
organization concerned and to return to the plenary with his findings within the hour.
Mr BALOCH (Pakistan), while appreciating the response of the Head of the Convention
Secretariat, said that the matter was so grave that it would not be possible for his Party to continue
participating until a proper explanation had been provided.
Following consultations, Dr NIKOGOSIAN (Head, Convention Secretariat) said that the
Convention Secretariat had investigated the incident to the extent possible within the limited time
available. The delegation of another Party had also informed him that they were equally offended by the
incident. As a first step, he would ask a representative of the nongovernmental organization concerned,
the Framework Convention Alliance on Tobacco Control, to make a statement.
Ms JOHN (Framework Convention Alliance on Tobacco Control) said that the Framework
Convention Alliance’s lunchtime briefing that day had included a presentation of the findings of a
report by an independent researcher. The report did not necessarily reflect the views of the Framework
Convention Alliance, which, however, apologized to the offended Parties for any inadvertent
inaccuracies contained in the presentation. Given that the presentation had taken place outside the
negotiation process, she did not understand why the matter had been raised in plenary; however, she
reiterated her apologies and looked forward to working collaboratively in support of the Parties and
the negotiating process.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that it would be for the delegation of
Pakistan to determine whether the apology was adequate. The Convention Secretariat considered that
the presentation of misleading, incorrect and unchecked information, whether during the plenary or in
a lunchtime seminar, was unacceptable and should never have occurred. It was alien to the spirit of
such negotiations and to the normal practice and conduct of nongovernmental organizations invited to
observe intergovernmental negotiations. Given that the incident had occurred in the environment for
which the Convention Secretariat was responsible, he offered the Secretariat’s apologies to the Head
of delegation of Pakistan personally, to the whole delegation, and to the Party. He thanked the
delegation for its cooperation and understanding during the investigation of the incident, and urged
Pakistan to remain in the negotiations.
He said that in his opinion, if anybody should leave the negotiating environment it should not be
the representatives of the Party concerned. He recalled that there had been similar incidents involving
other nongovernmental organizations in the past. They had been reported formally to the Bureau of the
Conference of the Parties, and he would now be asking the Bureau to consider whether the Conference
of the Parties should consider guidelines for the conduct of nongovernmental organizations during the
sessions of the Conference of the Parties and its subsidiary bodies. Such guidelines, which were in
place for other international treaty bodies, would be beneficial to all, including the organizations
themselves.
Mr NABEEL (Pakistan) said that Pakistan remained a constructive partner in the negotiations
and a Party to the Convention. It had taken part in the negotiations from the beginning and was still
part of the process. However, the apology given was not sufficient. The incident had been a heinous
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and politically motivated attack against a sovereign State and the present negotiations were not a
forum for such activities.
That having been said, Pakistan intended, in a positive and cooperative spirit, to continue to take
part in the negotiating process, while at the same time urging that measures should be taken to ensure that,
in future, the negotiating forum remained free of such political bias.
The CHAIRPERSON thanked the delegation of Pakistan for its commitment to remain part of
the process.

The meeting rose at 17:45.

SEVENTH MEETING
Tuesday, 16 March 2010, at 19:00
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev. 1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part III: Supply chain control (continued from the sixth meeting)
The CHAIRPERSON reported that following a productive meeting of the Bureau regarding the
method of work, it had been decided that drafting should continue with the rolling text method, at least
for Article 5. He emphasized the fact that he had not made a unilateral decision; it was the conclusion
of the Bureau as whole, which had also agreed that when the meeting moved on to some of the other
articles, it might be appropriate to return to on-screen drafting.
He understood from the discussion in the Bureau that there might be some confusion about what
he was trying to achieve with the consolidated text produced through the rolling text method; his aim
was to distil the comments of Parties into a coherent text that could achieve the maximum consensus.
He was not trying to include every comment made, but he had notes on everything that had been said;
no contributions would be lost. The comments of Parties would be duly reflected in the summary
records of the meeting.
Two working groups would be meeting the following day. The one on data protection would
have a full day to draft its proposals in response to the concerns of Parties in this area and the working
group on Parts VI to X would have a day and a half to work.
Mr ALBUQUERQUE E SILVA (Brazil) said that his Party was deeply concerned about the
way that the Chairperson was conducting the business of the meeting, which represented a
fundamental departure from the way that multilateral diplomatic negotiations were habitually carried
out. Brazil doubted the legal status of the document that the Chairperson was producing; in diplomatic
negotiations of draft conventions and instruments that were binding on States, there was no room for
the Chairperson to draft a protocol on their behalf. The meeting had to concentrate on creating in
plenary an instrument that could be ratified and implemented by the Parties. His Party was not going
to take part in the working groups, but reserved the right to make subsequent comments and proposals
in plenary on their work. If by the end of the session the only text that had been produced was the
Chairperson’s text, his Party would not support any proposal to forward it to the fourth session of the
Conference of the Parties. The document would not be the product of a legitimate process of
negotiation. He called for a return to the usual procedure of negotiating a text among Parties.
The CHAIRPERSON replied that he had taken careful note of the issues raised by the
representative of Brazil. His intention was to try to reach the end of the session with a text which
everybody agreed could go forward to the Conference of the Parties. The consolidated text was
intended to show a possible way to make progress but would still need to be negotiated by the Parties
before there could be final agreement on a text. If the representative of Brazil wished to propose a
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change in the method of work, he should do so, and the meeting would take a vote on it. The issue of
the legal status of the document he would leave to WHO’s Legal Counsel.
Mr BURCI (WHO Legal Counsel) said that he had seen many intergovernmental negotiations
and many different styles of negotiating text; in plenary, in drafting groups, or with the Chair
consolidating text overnight, as a basis for further negotiation, as was being done in the present case.
That procedure had been used, for example, during the negotiation of the Framework Convention on
Tobacco Control.
Mr ALBUQUERQUE E SILVA (Brazil) emphasized the fact that his Party did not challenge
the authority or leadership of the Chairperson, but rather the way that the Chairperson was conducting
the negotiations. That position was based upon his Government’s perception of the way the session
was proceeding.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) asked what would be discussed by a
working group on data protection.
The CHAIRPERSON replied that concerns had been expressed in regard to a lack of provisions
in the protocol to ensure proper protection of personal data in the mechanisms for collecting and
exchanging data on the tobacco trade. The mandate of the working group was to examine those
concerns and draft wording to allay them.
Dr GAKO (Philippines) expressed concern about the work related to Parts VI to X of the protocol,
in particular Part VII on institutional arrangements. Fundamental issues needed to be discussed in
order to provide guidance for the drafting of text for that part. Unless those issues were resolved,
progress could not be expected from the working group. He recommended that a short discussion on
fundamental concepts should be held in plenary before the working group began its work.
The CHAIRPERSON agreed that that might be necessary, but added that he would prefer to see first
whether the working group found that they could make progress without a prior discussion in plenary.
•

Article 5: Licence or equivalent approval system [or control system] (continued from the
sixth meeting)

Paragraph 2
The CHAIRPERSON recalled the comments made by the representative of Saudi Arabia in the
previous meeting concerning the growing of tobacco; consequently, a decision of principle would be
required as to whether growing was to be included in the text at all. That put the concept in the same
situation as that of “key inputs”. There were both legal and policy issues to be considered, and
consequently he proposed that consideration of the paragraph should be postponed.
Paragraph 3
The CHAIRPERSON recalled that the paragraph had been produced by Drafting Group 1 and
was contained in document FCTC/COP/INB-IT/4/3.
Mr ROWAN (European Union) said that the words “but not limited to” in subparagraph 3(b), in
regard to information to be provided about applicants, gave rise to problems of data protection. He
expressed similar concerns with respect to the words “copies of their official identification” in
subparagraph 3(b)(ii) and the words “charges filed” and “criminal records” in subparagraph 3(b)(vi).
He said that he wished to ensure that the presumption of innocence would be protected.
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The CHAIRPERSON confirmed that those were key issues that should be raised in the working
group on data protection.
Dr NOBOA (Ecuador) said that the protocol should not stigmatize persons who might have a
record of unlawful conduct for reasons such as their political convictions or matters of conscience. The
subparagraph should specify that the concern was only with records relating to crimes of tobacco- or
drug-trafficking. He mentioned the reference in subparagraph 3(b)(vi) to “documentation regarding
any [unlawful conduct including] criminal offences” and the phrase “including criminal records”. He
suggested that the words in square brackets be deleted, to make the reference to unlawful conduct less
broad. The reference to “criminal records” should be removed.
Mr FISCH BERREDO MENEZES (Brazil) suggested that the words “and serial number of the
manufacturing equipment used for the manufacture of tobacco products” should be added at the end of
subparagraph 3(b)(iv). In subparagraph 3(c), he suggested that the words “where appropriate,” should
be inserted after “monitor and collect”, since licence fees were not collected, for example, in Brazil.
He also suggested that a new subparagraph should be inserted to read: “establish requirements
to issue, renew, suspend, revoke and/or cancel licences, such as compliance with tax legislation and
regulations applied to tobacco products”. In subparagraph 3(f), he proposed that the words “where
appropriate,” should be inserted after “establish”, because in Brazil there was no time frame for the
expiration of licences; if a company met all the requirements, its licence would never expire.
Subparagraph 3(b)(vii) might also pose a problem for his country since Brazil had very specific rules
about bank secrecy.
Mr AL BAKER (United Arab Emirates) suggested that the reference in subparagraph 3(a) to
“paragraph 1 of this Article” should be amended to read: “paragraphs 1 and 2 of this Article”. In
subparagraph 3(b)(i), he suggested that the words “if applicable” should be inserted after the reference
to business and tax registration numbers, because some countries did not have such numbers.
Mr AZOFF (Israel), supported by Dr COTTERELL (Australia) and Mr SONG (Singapore),
pointed out that under subparagraph 3(b), all the information required on the licence application
seemed to relate specifically to manufacturers, whereas paragraph 1 of Article 5 referred to other legal and
natural persons that it would also be desirable to license, such as transporters and warehouses, to
whom most of the criteria in the subparagraph would not be applicable. He suggested that in the
introductory part of subparagraph 3(b), the words “as appropriate” or “as applicable” should be inserted
between “should include” and “but not be limited to”. In that way the protocol would not oblige people
who had no connection with the activities listed to provide information that they did not possess.
Mr PINEDA (Mexico) said that the requirement in subparagraph 3(b)(vi) that the applicant for a
license must confirm that he or she did not have a criminal record would be unconstitutional under his
country’s law. Mexico would not be able to adopt that requirement for the issue of a licence. The same
applied to the demand in subparagraph 3(b)(vii) for identification of the applicant’s bank accounts.
The problem might be resolved by a provision near the beginning of the paragraph that read: “when
the legislation of the Party permitted it”.
Ms ROA (Panama) and Dr LEON CHEMPEN (Peru) supported the suggestion made by the
representative of Mexico.
Mr SONG (Singapore), supporting Mexico’s statement, said that the requirement to provide
criminal records as part of the application process would not be permitted under his country’s
legislation.
Dr COTTERELL (Australia) suggested that paragraph 3(b)(vii) should simply be deleted, not
considering it to be a necessary part of the licensing arrangement.
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Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that she failed to see a useful
difference in the overlap between subparagraph 3(b)(iii), which requested the precise business location
of the manufacturing unit(s) and production capacity of the business; and 3(b)(v), which asked for a
description of where manufacturing equipment for use in the manufacture of tobacco products would
be installed and used. With regard to subparagraph 3(g), concerning advance notification of the
competent authorities of any change of location, she agreed with the requirement but considered that
the length of the period of notice should be the responsibility of the competent authority.
Mr OOKA (Japan), supporting the position of Canada, suggested that in subparagraph 3(g), the
words “six months” should be replaced by “an appropriate period”. Referring to subparagraph 3(f), he
said that Japan supported Brazil’s proposal to insert the words “where appropriate,” after “establish”.
Like Brazil, Japan did not have a time frame for expiration of licences.
Dr ABOU ALZAHAB (Syrian Arab Republic) suggested that subparagraph 3(g) should require
manufacturers to provide information not only on changes in location but also on any increases in
production capacity. He also suggested that the words “pursuant to national legislation” should be
added at the end of the subparagraph.
Dr MOUSSA (Niger) suggested that the words “or any other information allowing such
identification” should be added at the end of subparagraph 3(b)(i), in order to avoid having to include
an exhaustive list of all such information. He said that subparagraph 3(b)(vi) was simply an invitation
to applicants to provide fraudulent documentation about their past, and proposed that the subparagraph
should read: “complete documentation of all of the applicant’s tobacco-related transactions and, if
necessary, the applicant’s police record”. That would enable the competent authority to examine the
documentation and decide whether or not to issue a licence.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) observed that the
term “licence” was used in subparagraph 3(a) to denote an authorization to undertake tobacco-related
activities and was then used again in subparagraph 3(b) to denote an authorization to import or to
manufacture. He suggested that different words could be used to distinguish between the two types of
authorization. In subparagraph 3(b)(i), referring to natural persons, he suggested that the person’s
address, telephone and fax numbers, and e-mail address should be added. Subparagraph 3(b)(ii),
relating to legal persons, should include a requirement for the name of the designated representative,
and their contact details.
Mr NGEYWO (Kenya) said that the criminal record of any applicant was critical, because once
a person had engaged in criminal activity, especially in drug trafficking, their application for a licence
to operate a tobacco-related business necessitated careful scrutiny. In Kenya, licence applications from
such persons tended to be denied. Bank details were also very important in order to provide a trace of
all banking transactions, legitimate as well as illegitimate. In Kenya, it was not the competent
authority that sought such information from the banks: the applicants provided a declaration about
their bank accounts including a confirmation from the bank that they were actually operating those
accounts. Such personal declarations might be less intrusive than a search by the licensing authority
for the information.
He supported the suggestion by the representative of the Syrian Arab Republic that
subparagraph 3(g) should also require manufacturers to provide information on any increase in
production capacity. Monitoring was essential; otherwise manufacturers might increase their capacity
substantially without informing the authorities.
The method of operating the licensing regime should be left to the discretion of the individual
Parties. Some would prefer systems in which licences expired periodically and had to be renewed;
others, like his Party, would prefer systems without automatic expiration but in which the competent
authorities had powers to revoke or suspend in appropriate circumstances. That system had the
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advantage of sparing the authorities the task of collecting the same information from the applicant
every year.
Dr ANIBUEZE (Nigeria) explained that subparagraphs 3(b)(iii) and 3(b)(v) had different aims.
Subparagraph 3(b)(iii) was intended to permit the competent authorities to locate a manufacturer when
an operation was first established. Subparagraph 3(b)(v) covered the situation in which a manufacturer
wished to expand to an additional location and required new machinery to do so.
Mr BOUCHEDOUB (Algeria) made some suggestions for new terminology in the French
version of paragraph 3.
Dr AL-LAWATI (Oman) observed that all the information in subparagraph 3(b) would be
provided by the applicants themselves. With reference to subparagraph 3(b)(vi), he asked how it could
be expected that such persons would reveal their criminal past, as it was surely a task for a government
agency to determine that information. He also proposed that the words “in conjunction with other
relevant national authorities, such as the customs or the police”, should be inserted at an appropriate
point in subparagraph 3(d).
The CHAIRPERSON pointed out, with regard to the latter proposal, that in accordance with the
introductory part of paragraph 3, subparagraph 3(d) should be understood to mean that each Party
should take the measures described therein. Thus the Party could decide which authority it would
designate to cooperate in the task covered by subparagraph 3(d).
Mr YÜKSEL (Turkey) said that subparagraph 3(b)(vi) should be redrafted and clarified. The
word “charges” seemed ambiguous: did it mean administrative fines levied by the agencies? The
second problem was the word “or” between “tobacco transactions” and “charges filed by government
agencies”, which gave the impression that those two concepts were alternatives. Furthermore, it was
not clear that the text was referring to tobacco-related offences. He proposed the wording:
“documentation including criminal records regarding any criminal offences committed and charges
filed by government agencies, or any designated competent authority, which are directly related to
tobacco transactions”.
Mr RAMAKRISHNAN (India), supported by Dr LEON CHEMPEN (Peru), suggested that
subparagraph 3(b) needed to be amplified to cover licensing of transport, distribution and warehousing
companies as well as manufacturers. The particulars of warehouses were very important, because in
his experience tobacco products were diverted from warehouses rather than from manufacturing
premises. He suggested that a reference to warehouses should be made in subparagraph 3(b)(iii).
Dr ZHAO Baidong (China) pointed out that subparagraph 3(g) currently required only
manufacturers to notify the competent authority of any change of location. That same stipulation
should apply to wholesalers and importers. He suggested that the words “oblige licensed or
equivalently approved manufacturers of tobacco products and manufacturing equipment used in the
manufacture of tobacco products” should be replaced with the phrase: “oblige any licensed legal or
natural person”.
Dr LEON CHEMPEN (Peru) made some suggestions for new terminology in the Spanish
version of the introductory part of paragraph 2, and suggested amendments to the Spanish language
versions of other paragraphs. In reference to subparagraph 3(b)(vi), she agreed with the position taken
by some Parties such as Mexico that a provision such as “where the Party’s legislation allows” should
be added. However, since the applicants could be either natural or legal persons, she wondered about
the concept of criminal records of legal persons. If it were the case in every country that only natural
persons had criminal records, then subparagraph 3(b)(vi) would have to stipulate that the criminal
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records of the legal representatives of applicants that were legal persons must accompany the
application for a licence.
With reference to the requirement for identification of bank accounts set out in subparagraph
3(b)(vii), banking secrecy in her country could only be lifted under particular circumstances, which
did not include those set out in subparagraph 3(b).
The CHAIRPERSON, referring to the issue of banking secrecy, said that he wanted to be sure
that all participants understood what paragraph (vii) was asking; it was the obligation of the applicant
to provide the Party with the complete identification of the bank accounts that the applicant intended
to use in tobacco-related transactions. Parties were not going to be required to seek that information
themselves from the banks.
Dr VINIT (Papua New Guinea) said that, since the protocol was intended to deal with illicit
trade in tobacco, it was the prerogative of the Parties to ascertain that applicants for a licence were of
appropriate character and could prove it. Parties should not confine their search of criminal records to
tobacco-related crimes.
Mr RAMAKRISHNAN (India) supported the statement by the representative of Papua New
Guinea. For example, if an applicant had been involved in smuggling some other goods, he or she
should not be granted a licence to work in the field of tobacco.
Mr ABOU ALZAHAB (Syrian Arab Republic) observed that the current draft of Article 5 referred
to “the authority” in the singular, and asked whether that meant that one single authority would
authorize such areas as growing and manufacturing, rather than several.
The CHAIRPERSON pointed out that subparagraph 3(a) referred to establishing or designating
a “competent authority or authorities”. The text would be checked for consistency.
Ms ROA (Panama) said that, if Parties wished to ascertain the character of an applicant for a
licence, the investigation should not be restricted to questions of illicit conduct related to tobacco. If
someone had been carrying out illicit trade in pharmaceutical products, for example, should he or she
now be granted a licence to work in the tobacco trade? She understood that some Parties might not be
in a position to obtain applicants’ criminal records, but the whole aim of paragraph 3 was to determine
the suitability of applicants to be licensed to work in the tobacco trade.
Ms MATSAU (South Africa) said that clarification was needed from Parties that considered that
criminal offences other than those related to tobacco should not be taken into consideration in the
examination of an application. She asked if it was the view of such Parties that somebody who had
been convicted of fraud or theft in a different industry could still be licensed to work in the tobacco
industry.
Dr AL BAKER (United Arab Emirates) suggested that subparagraph 3(b)(vi) needed to be
reworded. What should be required was a document that stated that the individual or the company had
no prior criminal record. He agreed with those who had said that an applicant with a criminal record
was unlikely voluntarily to provide a document showing that record. But Parties could call on the
relevant authorities to provide the necessary record. The licensing authorities did not necessarily need
to have access to information on all of the offences applicants had committed, but information was
needed on those crimes that were relevant to the suitability of applicants to be licensed.
Ms HAMEED (Iraq) said that Parties could not actually require applicants to provide their
criminal records. They would therefore need to obtain that information from appropriate government
departments or services.
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Mr NGEYWO (Kenya) said that he appreciated the comments of some representatives to the
effect that under certain circumstances applicants might not have access to information relating to
offences they had committed. He proposed that under subparagraph 3(b)(vi), applicants should be
required to make a declaration of past criminal records relating to offences under the protocol or any
other legislation relating to trade.
Mr NDOO (Nigeria) supported the proposal of the previous speaker, adding that it would be the
responsibility of the authorities to check whether the declaration was true or not and to decide on that
basis whether or not to issue a licence.
Mr RAMAKRISHNAN (India) said that the documentation required under paragraph 3(b)(vi)
should not be related solely to tobacco-related offences but should cover all criminal offences that had
been committed by the applicant.
Dr MOUSSA (Niger), referring to subparagraph 3(c) relating to the monitoring and collection of
licence fees, said that in his country such fees were collected by the national treasury, and the
Government was legally entitled to do whatever it wished with them. Consequently a suggestion that
such fees should be used for effective administration and enforcement of the licensing system, or for
public health, was pointless and should be deleted.
The CHAIRPERSON said that by his reading, subparagraph (c) did allow Parties to use the
licence fees for such purposes if that was in accordance with their national law.
Mr KHAN (Pakistan) said that he supported the views expressed by Dr VINIT (Papua New
Guinea), Ms MATSAU (South Africa) and Mr RAMAKRISHNAN (India) on the subject of criminal
records. However, given the comments of Dr AL BAKER (United Arab Emirates), he requested legal
advice to clarify which crimes could be considered to be relevant to the purposes of the protocol.
Dr LEON CHEMPEN (Peru) said that if an applicant was a legal person, and one of its
representatives had some form of criminal record, then that representative would simply ask a
different representative to apply for the licence. The protocol should therefore specify more precisely
the records to be submitted. She considered that all criminal records should be submitted, on the basis
of which the State could decide whether to grant a licence or not to a person in areas unrelated to
tobacco. In countries where tobacco-related offences were relatively new, there would be few people
with a record of such offences, and virtually everyone would be able to obtain a licence if offences not
related to tobacco were not taken into account. Therefore she considered that in small countries such
as her own, where there was not much production of tobacco although there was a large trade in it, it
was necessary to select applicants who would observe trade regulations. She called for clarification on
these matters.
Mr BURCI (WHO Legal Counsel) said that these questions were largely a drafting issue and a
question of how broad or how narrow the Parties wished the protocol to be. With regard to the
question by the representative of Peru in regard to the provision of information on possible criminal
conduct, if the applicant was a legal person, it might be, for example, that the records of the
company’s or institution’s legal representatives would be required. Concerning the nature of the
crimes or records to be disclosed, he observed that several Parties had been of the view that to limit the
crimes in question to those related to tobacco was too narrow an approach. They had argued that such
an approach would have paradoxical consequences, such as that a serial offender with a long record of
crimes not related to tobacco could easily apply for a license to manufacture tobacco products. He did
not consider that that had been the intent of the provision. One approach might be to expand the
category to cover any crime of a certain gravity.
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Dr NOBOA (Ecuador) emphasized the fact that in Latin America many people had criminal
records from the period of the dictatorships that resulted from their politics or beliefs. It was surely not
the intent now to prevent them from seeking a licence to enter a legal business? He also emphasized
the fact that in subparagraph 3(b)(vii) it was the identity of the accounts that was being sought, rather
than detailed information.
The CHAIRPERSON said that it was indeed the identification of the bank accounts that was
sought. Regarding which criminal offences were relevant, there were arguments on both sides. Clearly
if a person had been imprisoned for political reasons, then that was not necessarily a reason to deny
them a licence. On the other hand, if a person had been convicted of smuggling drugs, that person
might be likely to become involved in the smuggling of cigarettes. One possible solution would be to
give the Parties the option of extending the category of relevant crimes beyond tobacco-related ones.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) observed that subparagraph 3(b)(vi)
referred only to documentation. The intent was that the competent authority would request
documentation on all criminal charges and could then decide on the weight to be given to particular
charges.
The CHAIRPERSON pointed out that that was true in relation to charges, but not to offences.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that, in her Party, it was the
competent authority that decided on the effect that a charge or an offence would have on licence
applications. It was not the case that simply because an applicant had committed an offence his or her
application would automatically be denied. The matter had to be considered within the competent
authority’s own licensing scheme.
The CHAIRPERSON pointed out that the subparagraph was in two parts; the first referred to
any unlawful conduct including criminal offences that were directly related to tobacco transactions,
while the second related to charges filed by government agencies. A decision had to be reached on
what criminal offences were relevant to an application for a licence to work in the tobacco trade. He
accepted the principle that it was for the Party to decide on the weight that it gave to the various
categories of offence, but at the moment the protocol did not have the wording to allow the Party to
collect documentation on any offences other than those concerning tobacco-related activity.
Ms DEMUNI DE SILVA (Sri Lanka) said that the first part of subparagraph 3(b)(vi) related to a
situation in which a person had already been convicted by a court of law and had been penalized, and the
second part related to pending matters, where government agencies had brought actions against legal or
natural persons but the cases were not yet concluded. That information would also assist the authorities
in making a decision on whether to award, or in some cases whether to revoke or suspend, a licence.
With regard to bank accounts, she considered that a direct question to an applicant about the
accounts the applicant held, and a request to the applicant to make a declaration about those accounts,
would in general not violate domestic law, because that information was given voluntarily; indeed it
was often given out freely in day-to-day activities. On the other hand, if it was necessary for the
competent authority to obtain directly from a bank details of accounts that were held, that would have
to be done though a court of law.
The CHAIRPERSON confirmed that it was the first of those options that was covered by
subparagraph 3(b)(vii); the subparagraph simply required the applicant to identify the bank account
that he intended to use. The intention was not to obtain information directly from banks. Thus there
was no issue of bank secrecy in the subparagraph.
Dr SA’A (Cameroon) said that the information required of applicants for a licence under
paragraph 3(b) was in conformity with his country’s national law.
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Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that all the
information required by subparagraph 3(b)(vi) should be set forth in a questionnaire to which the
applicant would be required to respond, and which would end with a statement that all the information
given was true and accurate. The competent authorities could then use the completed questionnaire as
the basis for their decision on whether or not they were going to issue the licence.
The CHAIRPERSON emphasized the fact that the elements in subparagraph 3(b) were not
exhaustive; they merely gave an indication of what should be included. Thus one Party might decide
that only criminal offences directly related to tobacco transactions were relevant to decisions on
licence applications, but another Party might decide to seek information about other offences.
Mr NAVARRETE (Chile) said that some of the concerns expressed with regard to subparagraph
3(b)(vi) might be overstated. In general, criminal records in all countries were recorded electronically.
It would therefore be possible – and a duty – for the authorities to go through these electronic criminal
records and establish what offences had been committed by any given individual. The essential point
was that the competent authority must check that the history being submitted matched what was
contained in the country’s own records.
Paragraph 4
Dr NZEYIMANA (Rwanda), supported by Dr NGABA (Central African Republic) and
Dr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo), said that the legislation of
his country did not permit the transferring or assigning of licences, which could undermine the
protocol by opening up a loophole for illicit trading. He suggested that the paragraph should simply be
deleted. If it were to be retained, a rider could be added to the effect that some countries never
transferred or assigned licences.
The CHAIRPERSON explained that the wording “without prior approval” meant that that any
natural or legal person wishing to transfer a licence had to check beforehand with the competent
authority on the legality of doing so. Perhaps there was a difference between the English text and the
French, but the English was very clear, and gave Parties like Rwanda the opportunity simply to refuse
to allow transfers or reassignments, while giving other Parties the flexibility to permit them. There was
no reason to delete the paragraph, because in countries where transfer or reassignment was not
permitted, the competent authority would simply not give the requisite approval.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that the question of who was going to
be licensed had not been clearly resolved; Canada was not opposed to the inclusion of the paragraph,
but depending on the extent of the licensing that would be introduced in the first part of Article 5,
might wish to return to the subject later.
Ms ALI-HIGO (Djibouti) said that paragraph 4 might need to stipulate that the recipient of a
transferred licence still had to meet the conditions listed in paragraph 3(b). Otherwise, it would be too
easy for a licence holder who was under suspicion or whose licence was about to be revoked to
transfer the licence to another person.
Mr TAGOE (Ghana) observed that a licensing regime entailed an element of trust. When a
government decided to grant a licence to somebody, whether a legal or a natural person, to run a
business, it was entrusting them with something very sensitive. If, therefore, a person needed to leave
a business, for whatever reason, and a licence was still in force but unassigned, the authorities must be
informed of that fact.
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Paragraph 5
Dr AL-LAWATI (Oman) sought clarification on the word “verification”. Did that mean
ensuring that the batch numbers were the same or checking that the tracking and tracing system was
working correctly? Second, when the paragraph said “within its territory”, did that also cover free
zones or were they beyond the scope of the paragraph?
The CHAIRPERSON said that he would seek help with the first question from the Chair of
Drafting Group 1, who was temporarily absent. With regard to the second question, he said that in
most cases, free zones were in the national territory of a country, but were not within its customs
territory. Since there was a separate article on free zones (Article 11), he thought that all related issues
were covered, both in paragraph 5 of Article 5 and in Article 11.
Mr AL BAKER (United Arab Emirates) pointed out that verification and monitoring must be
carried out not only “in conformity with the provisions of this Protocol”, as the draft text said, but also
in accordance with international law for those areas through which the products were transiting.
Mr BADRICK (New Zealand) said that the words “as appropriate” should be inserted after the
words “shall endeavour” to take account the different environments existing among Parties.
Dr COTTERELL (Australia) sought clarification with regard to the concept of “control and
verification measures”. The inclusion in paragraph 5 of the words “in conformity with the provisions
of the Protocol” seemed to imply that the concept was applicable beyond Article 5. Thus there was a
question as to whether it included tracking and tracing, or licensing, or customer identification and
verification, and other measures. If the paragraph was broadly applicable, it might be better placed
elsewhere in the protocol.
Mr BOUCHEDOUB (Algeria) said that it might be better not to use the term “cross-border”,
since the control and verification measures intended to prevent illicit trade in tobacco products were
applicable to all international transit, not specifically cross-border trade.
Mr CISSE (Senegal), supported by Dr MOUSSA (Niger), suggested that there was an
inconsistency between “Each Party shall” in paragraph 1 and “Each Party shall endeavour to” in
paragraphs 2 and 5. “Shall endeavour to” gave too much leeway, given the mandatory nature of
paragraph 1.
Ms ALI-HIGO (Djibouti) supported the statement by the representative of Senegal, and referred
back to the concerns of the representative of Saudi Arabia with regard to the licensing of tobacco
growing, which was not permitted in Saudi Arabia. The same applied in Djibouti, and she suggested
that paragraph 2 be deleted, given that consideration of growing and retailing might be weakening the
binding character of Article 5.
The CHAIRPERSON recalled earlier discussions in which Parties had felt that it would be too
difficult to license every single retailer; but since it appeared that some countries could do so, the
option had been left in. The reasoning in regard to paragraph 5 was slightly different, in that it referred
to international transit, which was much more difficult to control than activities carried out solely
within the territory of one Party. The more flexible wording “Each Party shall endeavour to” was a
reflection of that reasoning.
Mr FLORES (Bolivia) suggested that the paragraph be reworded as follows: “Each Party shall
endeavour to adopt and apply control and verification measures with respect to entry into, transit
through and departure from its territory”.
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Mr NGEYWO (Kenya), supported by Ms ALI-HIGO (Djibouti) and Mr ALMUSAITEER
(Saudi Arabia), suggested that the concepts of cross-border trade and transit, and the control thereof,
should be moved to Article 7, which dealt with tracking and tracing.
The CHAIRPERSON said that it was difficult to make such a decision, because the paragraph
referred to “control and verification measures”, which included licensing, customer identification and
tracking and tracing; the paragraph had a foot in three camps. It was probably as appropriate to leave it
in Article 5 – with links being made to the relevant provisions of the protocol – as it would be to move
it to Article 7.
Professor VICHIT-VADAKAN (Thailand) said that one solution would be to create a separate
article on international transit.
The CHAIRPERSON said that establishing paragraph 5 as a new article in its own right would
be feasible, but that all Parties would have to agree to that change.
Mr TAGOE (Ghana) said that transit goods were not usually examined in the corridor territory
but, if there was reason to intercept a consignment, that could and should be done. The phrase “adopt
and apply control and verification measures” could mean that when a shipment was discharged at a
port, it could be scanned to ascertain its contents. Alternatively, if there were intelligence reports about
a suspect shipment, then World Customs Organization rules permitted the corridor country to intercept
the goods, informing the destination country that it had done so.
The CHAIRPERSON confirmed that transit trade was one of the most likely sources of
tobacco-related fraud; hence the need for control and verification measures such as those described by
the representative of Ghana, or others, such as the checking of manifests and seals on containers.
There must be no loophole left for criminals to exploit.
Ms ROA (Panama) suggested that paragraph 5 should be re-examined when the discussion
moved on to Article 11, covering free zones, because the wording was fairly similar in terms of the
measures to be applied.
The CHAIRPERSON reiterated the fact that nothing was agreed until everything was agreed,
and thus there would be an opportunity to re-examine each article once an overall picture of the
contents of the protocol had been obtained by Parties.
Ms MATSAU (South Africa), supported by Mr KHAN (Pakistan), asked whether it might be
advantageous, in the context of licensing, to specify how obsolete equipment was to be disposed of,
recalling earlier discussions about the dumping of obsolete machinery, that was then diverted into
illicit manufacturing. Perhaps there should be a provision covering the delicensing and disposal of
obsolete machinery.
The CHAIRPERSON said that the only relevant provision in place now covered the
environmentally friendly destruction of seized machinery, but there was no provision yet for the
disposal of machinery that had become obsolete. He asked if the representative of South Africa to
draft some appropriate wording. He added that a new document would be produced for the following
meeting, which would also consider some of the articles on which Drafting Group 2 had worked.
(For continuation of the discussion on Article 5, see summary record of the twenty-first
meeting.)

The meeting rose at 21:30.

EIGHTH MEETING
Wednesday, 17 March 2010, at 10:15
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

ORGANIZATION OF WORK

The CHAIRPERSON asked Parties to decide on whether working groups should be established
to draft parts of the protocol, and if so, to decide on their mandates and objectives; whether they
should work in parallel with the plenary; and the subjects they should discuss. He had earlier
suggested that they should discuss data protection and Parts VI to X of the protocol.
Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
said that he was concerned that the working methods followed thus far were not conducive to proper
negotiation. For some Parties in the Region, the text was too prescriptive. The establishment of
working groups was acceptable, on condition that simultaneous interpretation was provided to ensure
broad participation and that the groups did not meet in parallel with plenary meetings. Their
membership should be open-ended and they should take a holistic approach so as to avoid getting
caught up in detail. In any event, no final decision could be taken on Parts VI to X of the protocol by
the relevant working group, and any output would have to be referred back to the plenary for
discussion.
Dr AL MANSORI (United Arab Emirates), speaking on behalf of the Parties in the WHO
Eastern Mediterranean Region, said that he could agree to the establishment of working groups to
consider data protection and Parts VI to X of the protocol. The groups should not meet in parallel with
the plenary, and their output should be presented to the Plenary.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, said that he agreed to the establishment of working groups and the suggested subjects for
discussion. The groups should not meet in parallel with the plenary, and timelines should be
established for their work.
Ms YAHAYA (Nigeria), speaking on behalf of the Parties in the WHO African Region, said
that she was not in favour of the establishment of working groups. Using such groups would slow
down the negotiations. There was also a lack of clarity regarding the terms of reference of the groups
and the provision of interpretation.
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region, said
that he had no objection to the establishment of the groups as suggested and agreed that information
on the terms of reference of the groups would be useful. In order to expedite negotiations, the Parties
in the Region could, in principle, accept parallel meetings.
Mr COTTERELL (Australia), speaking on behalf of the Parties in the WHO Western Pacific
Region, said that there were mixed views among the Parties in the Region. Some favoured parallel
meetings of the working groups and the plenary. Some felt that the whole text should be negotiated in
plenary. Others considered that a short discussion should take place in plenary of the principles to be
- 88 -
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considered by the working groups before the groups began work. Concern had also been expressed
that the division of text between the working groups could lead to a loss of understanding of the
linkages between articles.
The CHAIRPERSON suggested, in the light of the balance of views expressed, that work
should continue in plenary for the time being. The Bureau would review that method of work in light
of the progress made on Articles 13 and 14. In the interests of expediency, he urged participants to
avoid repetition and to refrain from going over previously broadly agreed text. In the absence of any
objection, he would take it that such a method of work was acceptable.
It was so agreed.
The CHAIRPERSON said that discussion of the consolidated text of Article 7 and Articles 6,
10, 11 and 11bis would resume the following day at the earliest, following requests for clarification
from Mr BALOCH (Pakistan) and Dr AL-LAWATI (Oman),

2.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev.1, FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC.1) (continued from the seventh
meeting)

Part IV: Offences
•

Article 13: Liability of legal persons

Mr LEGUERRIER (Canada) said that his Party was committed to a strong and effective
protocol, and had, despite its grave concerns regarding the method of work, continued to participate in
the discussions. The Intergovernmental Negotiating Body was three days into its fourth session, and
yet the actual negotiations had still to begin. The most recent draft text continued to reflect a very
prescriptive approach; if the final text remained as prescriptive, he would be recommending to the
Canadian authorities not to sign the protocol. He said that Brazil and Colombia shared that position.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that the Drafting Group had discussed Article 13 at length and had reached consensus on
the text contained in document FCTC/COP/INB-IT/4/4.
Ms MATSAU (South Africa) requested clarification as to the difference between the terms
“unlawful conduct” and “criminal offences” and the use of the phrase “unlawful conduct including
criminal offences” in paragraph 1
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that as both “unlawful conduct” and “criminal offences” were covered by Article 12, it
had been felt necessary to provide for measures, under Article 13, to establish the liability of legal and
natural persons that had engaged in unlawful conduct or committed criminal offences.
Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region,
supported the provisions of Article 13 on liability of legal persons.
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Mr SHAKERIAN (Islamic Republic of Iran) said that the words “the national laws and
regulations and” should be added after “in accordance with” in paragraph 3.
Mr DLAMINI (Swaziland) supported the proposed amendment.
Dr RANGREJI (India) said that the proposed amendment was acceptable, but pointed out that
the basic principles of domestic law were already referred to in Article 12.
Mr SAINT-DENIS (Canada) said that in order to ensure that corporations were subject to
dissuasive sanctions, not merely minor monetary or administrative ones, a new paragraph 4 inspired
by Article 10.4 of the United Nations Convention against Transnational Organized Crime should be
added to read: “Each State Party shall, in particular, ensure that legal persons held liable in accordance
with this Article are subject to effective, proportionate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions”.
Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, said that, in the interests
of consistency, the word “State” in the proposed additional paragraph should be deleted.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that the new wording proposed by the representative of Canada would duplicate
paragraph 1 of Article 14, which was a modification of Article 10.4 of the United Nations Convention
against Transnational Organized Crime.
Mr SONG (Singapore) questioned use of the phrase “unlawful conduct including criminal
offences” in paragraph 1 of Article 13. He asked whether there could be instances where unlawful
conduct did not constitute a criminal offence.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that the Drafting Group had agreed to include a list of actions to be deemed unlawful
conduct under the protocol in subparagraphs 1(a) – (h) of Article 12. Paragraph 2 of Article 12 gave each
Party the discretion to determine which of the forms of unlawful conduct set out in paragraph 1 would,
in accordance with the basic principles of domestic law, constitute criminal offences. Article 13 sought
to distinguish between the liability of legal persons for unlawful conduct and criminal offences, and
the liability of natural persons for such conduct and offences.
Mr BURCI (WHO Legal Counsel) said that unlawful conduct referred to actions of a civil,
administrative or criminal nature that breached obligations under law. A criminal offence was
unlawful conduct that breached a provision of criminal law.
Mr SAINT-DENIS (Canada) said that the modified text of Article 10.4 of the United Nations
Convention against Transnational Organized Crime included in subparagraph 1 of Article 14 did not
refer to criminal and non-criminal sanctions, or to monetary sanctions, which were perhaps the most
significant sanctions that could be imposed on legal persons. His proposed wording offered a more
comprehensive approach to dealing with transgressions by moral or legal persons, and if it were to be
used, the words “legal and” before “natural persons” could be deleted from paragraph 1 of Article 14.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that participants in the Drafting Group had felt that the provision taken from the United
Nations Convention against Transnational Organized Crime should be included under Article 14 since
it dealt with sanctions. Also, as some participants had had difficulty with the phrase “criminal or noncriminal sanctions”, that phrase had been omitted from the text in paragraph 1 of Article 14.
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Mr SONG (Singapore), welcoming the explanations given, said that for the purposes of clarity,
the last part of paragraph 1 of Article 13 might be amended to read: “legal persons for the conduct
established in accordance with Article 12 of this Protocol, including criminal offences”.
Mr SHAKERIAN (Islamic Republic of Iran), supported by Mr NAVARRETE (Chile), said that
he too would prefer the text of paragraph 1 produced by the Drafting Group to remain unchanged.
The CHAIRPERSON said that if he heard no objection, he would take it that the meeting could
agree to leave paragraph 1 unchanged, and to the inclusion in paragraph 3 of the words “the national
laws and regulations and” after “in accordance with”. He also took it that the meeting could agree to
the proposal by Canada for a new paragraph 4.
It was so agreed.
The CHAIRPERSON, responding to questions from Mr MBATIA (United Republic of
Tanzania), said that the references to the United Nations Convention against Transnational Organized
Crime had been included for information purposes only, and would be deleted from the final text. As
Article 13 concerned the establishment of liability of legal persons only, the title of the Article did not
need to be amended.
•

Article 14: Prosecutions and sanctions

Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that after much consideration, the Drafting Group had decided to change the title of
Article 14 from “Sanctions” to “Prosecutions and sanctions”. The text of the Article was based on
provisions of the United Nations Convention against Transnational Organized Crime. In the light of
the discussions on Article 13, she suggested the deletion of the words “legal and” before “natural
persons” in paragraph 1.
Mr SHAKERIAN (Islamic Republic of Iran) asked how the inclusion of paragraph 2 would add
value to Article 14, since discretionary legal powers were already exercised in all legal systems to
maximize the effectiveness of law enforcement measures.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that the text of paragraph 2 was a standard provision included in international treaties
dealing with offences, prosecutions and sanctions. It did not remove any powers from sovereign
States, but sought to help and encourage States to maximize the effectiveness of their law enforcement
measures in respect of unlawful conduct including criminal offences.
Mr SHAKERIAN (Islamic Republic of Iran) said that Parties must be trusted to react
appropriately to unlawful conduct, including criminal offences. He suggested that the inclusion of the
paragraph might be counterproductive, and that the text should be placed in square brackets.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, pointed out that paragraph 2 began with the words “Each Party shall endeavour”, and was
therefore not a mandatory clause. If the representative of the Islamic Republic of Iran was following
the dualist theory, then his Party would have to enact domestic legislation in order to give effect to the
protocol, and she asked him to reconsider his position.
Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson with regard to
paragraph 2, said that a similar provision existed in the 1988 Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, the United Nations Convention against Corruption, and
the United Nations Convention against Transnational Organized Crime. The text had been drafted to
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take account of the differences between legal systems in which there was substantial discretion in
prosecution and those in which there was not. The paragraph encouraged Parties to assist in fulfilling
the objectives of the legal instrument concerned through prevention and punishment of offences.
Mr SHAKERIAN (Islamic Republic of Iran) said that he could accept the inclusion of paragraph 2
but still failed to see how it added value to Article 14. On a general note, he cautioned against
overburdening the protocol with legal issues that were not directly related to core provisions.
Mr DLAMINI (Swaziland) asked whether the deletion of “legal and” from paragraph 1 would
mean that legal persons would not be subject to prosecutions and sanctions. He suggested that
retention of the words would strengthen the text.
The CHAIRPERSON said that legal persons would be subject to the sanctions provided for in
the new paragraph 4 of Article 13, whereas sanctions against natural persons were covered by
paragraph 1 of Article 14.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that in the interests of clarity, paragraph 1 of Article 14 might be reworded to take
account of the new paragraph 4 of Article 13, and suggested that it read: “Each Party shall adopt such
measures as may be necessary to ensure that legal and natural persons held liable for the unlawful
conduct including criminal offences established in accordance with Article 12 are subjected to
effective, proportionate and dissuasive criminal or non-criminal sanctions, including monetary
sanctions”.
Mr SAINT-DENIS (Canada), supported by Mr DLAMINI (Swaziland), said that he could
accept the suggestion to merge the two paragraphs.
The CHAIRPERSON said that he took it that the Intergovernmental Negotiating Body could
agree to delete paragraph 4 of Article 13 and base its discussions on the new wording of paragraph 1
of Article 14 suggested by the Chair of Drafting Group 2.
It was so agreed.
The CHAIRPERSON, responding to a question from Mr AL BAKER (United Arab Emirates),
said that the “unlawful conduct” referred to in the proposed new version of paragraph 1 of Article 14 was
that established in accordance with Article 12.
Mr AL BAKER (United Arab Emirates) said that the phrase “in accordance with national
legislation” should be included in the proposed new version of paragraph 1.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that
paragraph 1 was not intended to detract from existing legislation, but sought to encourage those Parties
whose domestic legislation did not provide for the necessary measures to adopt such measures as
might be necessary to subject offenders to effective, proportionate and dissuasive criminal or noncriminal sanctions, including monetary sanctions.
The CHAIRPERSON drew attention to paragraph 3 of Article 14 that stated that the description
of the legal defences or other legal principles that controlled the lawfulness of conduct was reserved to
the domestic law of a Party.
Mr AL BAKER (United Arab Emirates) said that paragraph 3 dealt with the definition of
unlawful conduct, whereas paragraph 1 referred to measures to establish the liability of legal persons.
It was necessary to specify, in paragraph 1, that such measures should derive from national legislation.
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Mr SHAKERIAN (Islamic Republic of Iran), noting that the term “each Party” was used in
paragraphs 1 and 2 of the Article, whereas “a Party” was used in paragraph 3, requested clarification
as to whether “a Party” meant the Party on whose territory criminal offences were committed or the
Party whose nationals committed such offences.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that the
language of paragraph 3 had been taken from Article 11.6 of the United Nations Convention against
Transnational Organized Crime. In her view, the sense of the paragraph would not be affected by
replacing “a Party” with “each Party”.
Mr SHAKERIAN (Islamic Republic of Iran), thanking the Chair of Drafting Group 2 for her
explanations, said that the issue concerned the Party referred to in the paragraph. In his view the
matter was linked to jurisdiction, and thus to Article 26. He therefore suggested that the words “To be
reconsidered after discussion of Article 26” should be added at the end of the paragraph.
Ms SY (Philippines) said that Article 10.1 of the United Nations Convention against
Transnational Organized Crime sought to establish the liability of legal persons for the mere
commission of specified offences, whereas paragraph 1 of Article 14 of the protocol sought to ensure
that the persons held liable for such offences were made subject to appropriate sanctions. For reporting
purposes under the protocol it would be necessary to keep track of Parties’ legislation in that area, but
the use of the words “persons held liable” in paragraph 1 of Article 14 implied an emphasis on
prosecution rather than legislation. She requested clarification of the rationale behind the wording used
in that paragraph, since she was concerned that some key elements could have been lost in the
transposition of the relevant provisions from the United Nations Convention against Transnational
Organized Crime.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking in her capacity as the Chair of Drafting
Group 2, said that paragraph 1 had originally been drafted as two separate paragraphs, one dealing
with legal persons and one dealing with natural persons. During the intersessional work, some
representatives had expressed reservations about using the same language as that found in the United
Nations Convention against Transnational Organized Crime, and the text had therefore been modified.
At the second meeting of the Drafting Group, it had been agreed to consolidate the paragraphs
referring to natural and legal persons into one single paragraph. She drew attention to Article 10.4 of
the United Nations Convention, which sought to ensure that legal persons held liable were subject to
effective, proportionate and dissuasive criminal or non-criminal sanctions.
The CHAIRPERSON invited the representative of the Philippines, the invited expert and the
Chair of Drafting Group 2 to consult informally with a view to establishing whether certain elements
had been omitted and to suggesting any necessary amendments.
Mr SHAKERIAN (Islamic Republic of Iran) requested that the text of the relevant articles of the
United Nations Convention against Transnational Organized Crime be made available for reference.
Mr FRANÇA DOS ANJOS (Brazil) said that the legislation of some countries did not provide
for the attribution of criminal responsibility to legal persons. Accordingly, he suggested that the words
“where criminal responsibility of legal persons is consistent with its legal systems” should be inserted
after “in accordance with Article 12” in paragraph 1.
The CHAIRPERSON pointed out that the principle to which the representative of Brazil had
referred was included in paragraph 2 of Article 13.
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Mr DLAMINI (Swaziland) suggested that the beginning of paragraph 1 might be amended to
read: “Each Party shall adopt, subject to the basic principles of its domestic law, such measures as may
be necessary to ensure”.
Mr SAINT-DENIS (Canada) said that he could not support the proposal by the representative of
Swaziland, which was too restrictive and would weaken the provision. Turning to the concerns
expressed by the representative of the Philippines, he said that, in his view, nothing was lost from the
provisions of the United Nations Convention against Transnational Organized Crime: the approach of
imposing liability on legal persons and the approach of imposing penalties for offences committed
were equally valid.
Mr FRANÇA DOS ANJOS (Brazil) said that he too could not support the amendment proposed
by the representative of Swaziland. Paragraph 1 of Article 13 contained the words “consistent with its
legal principles”, which did not have to be repeated in each Article. He would therefore withdraw his
earlier proposal to amend paragraph 1 of Article 14.
Mr DLAMINI (Swaziland) said that he had suggested his amendment to the beginning of
paragraph 1 of Article 14 in response to concerns regarding the need to refer to national law. If those
concerns could be accommodated by the wording of paragraph 1 of Article 13, he would be pleased to
withdraw his amendment.
Mr AL BAKER (United Arab Emirates) reiterated that reference should be made in paragraph 1 to
“national legislation”, which should be used to determine which measures were necessary.
The CHAIRPERSON suggested that, in order to take account of the concerns expressed by the
representative of the United Arab Emirates, the phrase “in the light of existing national legislation”
might be added after “as may be necessary” in paragraph 1.
Mr DLAMINI (Swaziland) said that a more appropriate phrase than “in the light of” might be found.
Ms MANSUR (Israel) said that the language suggested would weaken the provision
significantly, and could lead to ambiguities in interpretation.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the addition of the
phrase proposed by the Chairperson was not strictly necessary from the legal point of view since
existing national legislation would remain a consideration whether or not it was specified in the
provision. Should such wording be added to the provision, a formulation, such as “in consideration of,
inter alia, existing national legislation,” might be more appropriate.
Mr SHAKERIAN (Islamic Republic of Iran), having thanked the Office of the Legal Counsel
for his explanations, questioned whether the formulation that he had suggested would actually
strengthen the text. He would prefer the original formulation of the provision; the phrase “as may be
necessary” was more than sufficient. If an additional qualifier was deemed to be required, the phrase
“in accordance with existing national law” would be the most appropriate option.
Mr AL BAKER (United Arab Emirates) said that the addition of the phrase “in accordance with
national legislation” was essential to his delegation.
Dr BABB-SCHAEFER (Barbados) and Mr BALOCH (Pakistan) said that they supported the
amendment proposed by the representative of the United Arab Emirates, since the word “existing”
suggested by the Chairperson was too restrictive.
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Mr DLAMINI (Swaziland) said that he would be prepared to accept the amendment, but
questioned the need to include such a phrase since the unlawful conduct including criminal offences
established in accordance with Article 12, to which paragraph 1 of Article 14 referred, would be
determined subject to the basic principles of domestic law.
Mr MOHAMED DEIDA (Mauritania) pointed out that the proposed new amendment would
make paragraph 3 of Article 14 redundant and could meet any possible concerns regarding the
primacy of domestic legislation.
The CHAIRPERSON said that, in the absence of any objection, he would take it that paragraph 1 of
Article 14, as amended, and paragraph 2 could be approved. He also took it that subparagraph 3 of
Article 14 would be reconsidered after discussion of Article 26.
It was so agreed.
•

Article 15: Search of premises and seizure of evidence

The CHAIRPERSON invited comments on the text of Article 15 contained in document
FCTC/COP/INB-IT/3/5 Rev.1.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2 and
supported by Dr NDYANABINGI (Uganda), said that in the interest of consistency with other
provisions of the protocol, the word “and” would be preferable to “and/or”.
Mr MURADLY (Azerbaijan) said that he would prefer the word “or” to be used, and suggested
that the brackets around the phrase “with the purpose of ascertaining whether an offence has been
committed” should be removed.
Mr BOUCHEDOUB (Algeria) suggested that, in order to simplify the text, the beginning of the
Article might be amended to read: “Each Party shall adopt necessary measures to authorize competent
authorities.”
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) pointed out that the
formulation “Each Party shall adopt effective legislative, executive, administrative or other measures”
was used in a number of instances in the Framework Convention, including in Article 10, Article 15.2
and Article 16.1.
Mr MOHAMED DEIDA (Mauritania) said that the term “other measures” was too vague, and
suggested that the beginning of the Article should be amended to read: “Each Party shall adopt
legislative and regulatory measures in compliance with its domestic law”.
Mr DE LA GUARDIA CUETO (Mexico) said that in order to strengthen the text, the phrase
“and impose a preventative embargo or seize” should be added after “of this Protocol”.
(For continuation of the discussion on Article 15, see summary record of the ninth meeting.)

The meeting rose at 12:55.

NINTH MEETING
Wednesday, 17 March 2010, at 14:40
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP//INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part IV: Offences (continued)
•

Article 15: Search of premises and seizure of evidence (continued)

The CHAIRPERSON invited representatives to continue their discussion of the text of Article 15
contained in the negotiating text, document FCTC/COP/INB-IT/3/5 Rev.1.
Ms HAMEED (Iraq) said that the word “or” in the first line of Article 15 should be deleted, as
should the square brackets in the text, the reference to Article 12.1 and the phrase “national law”.
Mr DLAMINI (Swaziland) proposed a simplified version of Article 15, that would read: “Each
Party shall adopt such legislative, executive, administrative or other measures as may be necessary for
the collection and preservation of evidence with respect to a suspected commission of an offence
under Article 12 of this Protocol”.
Dr LEON CHEMPEN (Peru), referring to the method of work, said that if working groups were
to be established, they should be given a mandate to draft text for adoption by the plenary. The plenary
must not reopen discussion of text that had commanded broad consensus in the working groups.
Mr SHAKERIAN (Islamic Republic of Iran) said that Article 15 was an important article
directly linked to Article 12, particularly paragraph 2 of Article 12. Article 12 covered unlawful
conduct including criminal offences, but many legal systems did not provide for investigation, search
and seizure of evidence in respect of activities characterized as non-criminal. He therefore suggested
that the end of Article 15 should be amended to read: “means of transport or place for evidence related
to criminal activities in accordance with Article 12.2 for the purpose of investigating whether criminal
activities have been committed, and to seize such evidence when found, in accordance with its
[national law]/[domestic law]”. He could not agree to the use of the term “preventative embargo”,
which was ambiguous.
Mr SAINT-DENIS (Canada), supported by Mr FRANÇA DOS ANJOS (Brazil) and
Mr MURADLY (Azerbaijan), proposed the deletion of Article 15 in its entirety. None of the existing
criminal law conventions, such as the United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances, the United Nations Convention against Corruption and the United
Nations Convention against Transnational Organized Crime, contained an article providing for States
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to establish measures to seize evidence, since it had always been understood that each country had its
own regime for seizing and retaining evidence.
Ms WESTMORELAND (alternate to Mr Cotterell, Australia) said that she could support the
deletion of Article 15; if the provision were to be retained, she would favour a less prescriptive
approach and the simplified version proposed by the representative of Swaziland.
The CHAIRPERSON asked whether there was any objection to the deletion of Article 15 in its
entirety.
Mr DLAMINI (Swaziland) said that he would prefer the paragraph to be retained.
Mr BOUCHEDOUB (Algeria) said that he favoured the retention of the simplified version
proposed by the representative of Swaziland.
Dr RANGREJI (India) said that he shared the view expressed by the previous speaker and
added that the protocol must provide for search and seizure in accordance with domestic law.
Mr SHAKERIAN (Islamic Republic of Iran) said that there was no simple solution. He could,
with reluctance, agree to the deletion of the Article, and suggested that consideration should also be
given to the deletion of Articles 16 and 17 which covered related issues.
Ms SEKOU MADOUGOU (Benin) said that rather than deleting Article 15, Articles 15 and 16
might be consolidated into a single article given that they addressed related issues.
Mr MOHAMED DEIDA (Mauritania) agreed that Articles 15, 16 and 17 were closely related.
The action to be taken with regard to Article 15 should be discussed further in the regional groups.
Mr TORRES (Colombia) said that care should be taken to ensure that there was no duplication
of existing standards with regard to the work of customs. One area of particular interest however, was
the destruction of illicit goods to ensure that they did not re-enter the market.
The CHAIRPERSON said that, given the diverse views expressed, further consideration of
Article 15 should be deferred pending discussion in the regional groups.
It was so agreed.
•

Article 16: [Confiscation and seizure of assets] / [Seizure and confiscation]

The CHAIRPERSON said that the text of paragraphs 1 to 10 of Article 16 was based on the
language used in Article 12 of the United Nations Convention against Transnational Organized Crime,
amended slightly to suit the requirements of the protocol. Three alternative versions of Article 16 had
also been put forward and were included in bold in document FCTC/COP/INB-IT/3/5 Rev.1. He
proposed that the language used in the Convention against Transnational Organized Crime be used as
a basis for discussion.
Paragraph 1
Ms DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that, in
subparagraphs 1(a) and (b), reference should be made to Article 12 rather than to Article 12.1, since
Article 12.1 as proposed by the Drafting Group did not refer to criminal offences, only to unlawful conduct.
The CHAIRPERSON suggested that, in order to maintain consistency with Article 12.1 of the
United Nations Convention against Transnational Organized Crime, paragraph 1 of Article 16 should
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read “Parties shall adopt, to the greatest extent possible within their domestic legal systems, such
measures as may be necessary to enable confiscation of:”
It was so agreed.
Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson, and responding to a
question from Mr SHAKERIAN (Islamic Republic of Iran), said that the distinction between the
phrases “within their domestic legal systems” and “in accordance with their domestic legal systems”
was a fine one, with the former possibly implying structure.
Mr BURCI (WHO Legal Counsel) said that, in his opinion, the phrase “within their domestic
legal systems” was more prescriptive.
Mr SHAKERIAN (Islamic Republic of Iran), supported by Mr ALMUSAITEER (Saudi Arabia),
said that he would prefer the use of the phrase “in accordance with their domestic legal systems”,
which softened the obligation contained in paragraph 1.
Mr SAINT-DENIS (Canada) said that the wording “within their domestic legal systems” should
be retained since the aim was to be prescriptive and to ensure a harmonized approach by Parties to the
confiscation of proceeds from tobacco offences.
Mr SHAKERIAN (Islamic Republic of Iran) said that the aim should be to provide guidelines to
Parties, following the model of the Framework Convention, not to impose direct obligations. Care
should be taken to ensure that a standardized approach was taken in respect of all the articles of the
protocol, and not to allow more flexibility with respect to some articles. The heart of the protocol,
namely Articles 5, 6, 7 and 8, must not be overshadowed by the legal elements of the text.
The CHAIRPERSON pointed out that the language he had suggested had been taken from a
legal instrument that was currently in force. While Articles 5, 6 and 7 of the protocol were completely
new ones and could therefore allow greater flexibility, the legal provisions in the protocol were based
on the text of existing instruments.
Mr ALMUSAITEER (Saudi Arabia) said that he could agree to the wording read out by the
Chairperson.
Mr AL BAKER (United Arab Emirates) requested clarification of the phrase “property the value
of which corresponds to that of such proceeds” in subparagraph 1(a), which implied that the property
was not derived from crime, and of the term “destined for use in” in subparagraph 1(b), which implied
the need for exceptional measures the implementation of which would be difficult to monitor.
Ms VOLZ (Invited expert) speaking at the invitation of the Chairperson, said that subparagraphs
1(a) and (b) contained language consistent with that used in other international conventions. Referring
to subparagraph 1(a), she said that the concept of substituting value was an approach that some States
took to confiscation, particularly in the case of proceeds of crime. The term “destined for use” in
subparagraph 1(b) would cover conspiracies as well as instrumentalities earmarked for use in offences,
such as the money to pay for smuggling.
Mr SAINT-DENIS (Canada) suggested that square brackets should be placed around the words
“covered by Article 12.1” in subparagraphs 1(a) and (b), since there might be some categories of
unlawful conduct to which that Article referred from which no proceeds could be derived and the
protocol should focus on criminal offences rather than all unlawful conduct.
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Dr AL-LAWATI (Oman) said that a decision should be taken as to which provision of
Article 12, in its current wording as agreed by Drafting Group 2, was to be referred to in
subparagraphs 1(a) and (b) of Article 16.
Mr AL BAKER (United Arab Emirates) said that subparagraph 1(b), as currently worded,
would be very difficult to implement, since it would involve proving intent. He also questioned again
the use of the phrase “property the value of which corresponds to that of such proceeds” in
subparagraph 1(a). If the proceeds of crime or profits derived from a crime were confiscated, it would
be unnecessary to confiscate property.
The CHAIRPERSON said that if an illegal cigarette manufacturing facility were discovered in
the territory of a Party, that Party’s legal system must decide whether the equipment in the facility was
destined for use in tobacco product manufacture. National law would be applied and might provide for
the freezing, detention or seizure of assets prior to the court’s decision as to whether an offence had
taken place.
Dr RANGREJI (India) said that the threshold established under the United Nations Convention
against Transnational Organized Crime could not be directly imposed in the protocol, and he
suggested that subparagraphs 1(a) and (b) should be placed in square brackets.
Ms DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, recalled that
since the discussion of Article 16 at the previous session of the Intergovernmental Negotiating Body,
Drafting Group 2 had suggested some amendments to Article 12, including the reference in paragraph 1 of
that Article to “unlawful conduct” rather than to “criminal offences”. Accordingly, subparagraphs 1(a)
and (b) of Article 16 should not refer to Article 12.1, which was too limiting, but to Article 12 as a
whole, which covered unlawful conduct including criminal offences. She recognized the need to
define certain terms, and drew attention to the definition of the term “proceeds of crime” in the United
Nations Convention against Transnational Organized Crime, namely “any property derived from or
obtained, directly or indirectly, through the commission of an offence”. There was no mandatory
requirement for Parties to adopt legislative or other measures to implement the provisions of Article 16;
they were requested to adopt such measures to the greatest extent possible within their domestic
legal systems.
Mr NAGAOKA (Japan) said that the confiscation of proceeds was more likely to apply to
criminal offences than unlawful conduct not characterized as criminal. He asked what type of
“offences” had been envisaged when the United Nations Convention against Transnational Organized
Crime had been concluded.
Ms VOLZ (Invited expert) speaking at the invitation of the Chairperson, said that it was clear
what offences were covered in the United Nations Convention against Transnational Organized Crime,
the United Nations Convention against Corruption and the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances. The difficulty with the text under
consideration stemmed from the wording of the text itself. Paragraph 1 of Article 12 referred to
“unlawful conduct” that might or might not be determined by a Party to be criminal offences under
paragraph 2 of the same Article.
Mr KHAN (Pakistan), noting that “property” could also include papers and filters, said that the
wording “destined for use” in subparagraph 1(b) should be retained.
Mr TORRES (Colombia) expressed concern that criminals might be able to use property,
equipment or other instrumentalities, or convert them to other uses, during the time required by the
judicial authorities to determine whether a criminal offence had been committed.
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Mr BURCI (WHO Legal Counsel), responding to the point raised by the representative of
Colombia, drew attention to paragraph 2 of Article 16, which provided for the freezing or seizure of
any item referred to in paragraph 1 for the purpose of eventual confiscation.
The CHAIRPERSON responded to a comment from Mr AL BAKER (United Arab Emirates)
that the phrase “destined for use” could lead to items being confiscated or seized even before criminal
intent had been established. He said that paragraph 2 should be used in conjunction with paragraph 1 to
provide for the freezing or seizure of items pending a decision by the judicial authorities as to whether
an offence had been committed.
Mr SONG (Singapore) said that since Article 12 referred in the first instance to unlawful
conduct, not offences, subparagraph 1(a) of Article 16 might be amended, so that it read, for example:
“proceeds of crime derived from unlawful conduct covered by Article 12, as determined by the Party”.
Ms DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that it
might be simpler if the paragraph was amended to read: “proceeds of crime derived from criminal
offences covered by Article 12”. Alternatively, the relevant paragraphs of Article 12 could be mentioned,
and the text would read “proceeds of crime derived from offences covered by Articles 12.2, 12.3 and 12.4”.
Mr SAINT-DENIS (Canada) welcomed the first of the two alternatives suggested by the
representative of Sri Lanka; the formulation “criminal offences covered by Article 12” could be further
amended to read “criminal offences established in accordance with Article 12” and incorporated in
subparagraphs 1(a) and (b). Turning to the concerns expressed regarding subparagraph 1(a), he said
that there were two types of confiscatory regime. One provided for the confiscation of the actual
property that had resulted from the commission of the offence; the other for the confiscation of
property the value of which was equal to the proceeds of the crime, a regime known in some legal
systems as “value confiscation”.
Mr TAGOE (Ghana) said that the phrase “destined for use” in subparagraph 1(b) should be
reworded to read: “intended for use”.
Mr NAVARRETE (Chile) welcomed the comments of the representative of Canada, adding that
in his country it was normal practice to seize goods prior to confiscation. The protocol should provide
a framework to enable all countries to harmonize their actions in order to respond effectively to the
illicit trade in tobacco products. It should not seek to regulate all aspects of national criminal codes.
Mr LOM (Observer, United States of America)1 asked whether the revised wording of certain
provisions of the United Nations Convention against Transnational Organized Crime, which was
being introduced into the protocol, would have an impact on how those provisions were interpreted
in the future.
Ms VOLZ (Invited expert) speaking at the invitation of the Chairperson, said that the altered
wording of the provisions in question would affect the way in which the protocol itself was interpreted
in terms of its relationship with the United Nations Convention against Transnational Organized
Crime. It was her understanding that the revised language was intended to be consistent with the
provisions of that Convention except where such consistency was not possible in view of the subject
matter. That language was not likely to have an impact on the future interpretation of the provisions of
the Convention, but could stimulate reflection.

1

Participating by virtue of Rule 29 of the Rules of Procedure of the Conference of the Parties to the WHO Framework
Convention on Tobacco Control.
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The CHAIRPERSON said that consensus might be achieved if subparagraph 1(a) were amended
to read: “proceeds of crime derived from criminal offences established in accordance with Article 12 of
this Protocol or property the value of which corresponds to that of such proceeds”; and if subparagraph 1(b)
were to read: “property, equipment or other instrumentalities used in or destined for use in criminal
offences established in accordance with Article 12”.
Mr SHAKERIAN (Islamic Republic of Iran) said that, as Article 12 now covered unlawful
conduct as well as criminal offences, the phrase “as determined by the Party”, which had been
suggested by the representative of Singapore, should be inserted in subparagraph 1(a). If not, reference
should be made in the text to paragraph 2 of Article 12.
Ms DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that
reference might also be made in the text to paragraphs 3 and 4 of Article 12, which also covered
criminal offences. She pointed out that the phrase “criminal offences established in accordance with
Article 12” was used elsewhere in the protocol, including in the wording of Articles 30–32 proposed
by Drafting Group 2 in document FCTC/COP/INB-IT/4/4.
Mr SHAKERIAN (Islamic Republic of Iran) said that the wording suggested by the Chairperson
should be placed in square brackets pending further consideration and discussion of Article 12.
It was so agreed.
Paragraph 2
Mr SAINT-DENIS (Canada) said that the term “freezing” should be defined in Article 1 of
the protocol.
Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson in response to a
question from Mr SHAKERIAN (Islamic Republic of Iran), said that the language of the provision
was consistent with the language used in other international conventions. Tracing, freezing and seizure
were steps leading to confiscation, which could be defined as the permanent deprivation of property by
a competent authority. Property could also be seized for use as evidence in a criminal trial, in which
case the term “eventual confiscation”, as used in paragraph 2, meant the eventual permanent transfer
of ownership to the State.
The CHAIRPERSON said that he took it paragraph 2 could be approved, on the understanding
that a definition of freezing might be required.
It was so agreed.
Paragraph 3
The CHAIRPERSON suggested that the beginning of paragraph 3 should be amended to read:
“If proceeds of crime derived from illicit trade”.
Mr SAINT-DENIS (Canada) said that Article 12 did not deal exclusively with illicit trade, but
also covered other offences that might be criminalized but might not be related to illicit trade. For the
sake of consistency with subparagraphs 1(a) and (b) and with the definition of the term “proceeds of
crime”, the phrase “derived from illicit trade” should not, therefore, be inserted in paragraph 3.
Mr SHAKERIAN (Islamic Republic of Iran) said that the term “illicit trade” in the current
wording of the paragraph should be deleted, as should the phrase in square brackets, beginning with
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the words “or to another person”, which introduced a qualitative element and added to the complexity
of the issue.
Mr NAGAOKA (Japan) questioned the introduction of the concept of ownership of the
proceeds of crime. He supported the proposal to delete the phrase in square brackets, which began
with the words “or to another person”.
Mr FRANÇA DOS ANJOS (Brazil), noting that the possibility of the transfer of the proceeds of
crime to another person was implicit in the wording of the first part of the paragraph, said that there
was no need to delete the phrase in square brackets. However, if others had difficulty with the
wording, he could agree to the deletion of the phrase.
Dr RANGREJI (India) said that he could not support the inclusion at the beginning of the
paragraph of the phrase “derived from illicit trade”, as suggested by the Chairperson; he added that the
latter part of the paragraph should be deleted.
Mr SAINT-DENIS (Canada), supported by Mr BLAZQUEZ (Spain), speaking on behalf of the
European Union, said that the word “transferred” should be deleted as should the phrase in square
brackets which began “or to another person”, since the transfer of the proceeds of crime was covered
by subparagraph 1(a).
Ms MADRAZO (Mexico) supported the statement by the representative of Canada and added
that the phrase “ought reasonably to have known” was open to a variety of interpretations.
Mr NAGAOKA (Japan) said that, for the sake of clarity, the beginning of paragraph 3 should be
amended to read: “If proceeds of crime as referred to in paragraph 1(a)”. He supported the suggestion
by the representative of Canada to delete the word “transferred”.
Mr DLAMINI (Swaziland) said that the concept of transfer was not covered in paragraph 1, and
he would therefore prefer that the term “transferred” be retained in paragraph 3. He could, however,
agree to the deletion of the term “illicit trade” and of the phrase in square brackets beginning with the
words “or to another person”.
Mr SAINT-DENIS (Canada) said that subparagraph 1(a) provided for confiscation of the
proceeds of crime, irrespective of the person in whose hands those proceeds were found. Paragraph 8
would provide for the rights of bona fide third parties.
The CHAIRPERSON, responding to a question from Mr DLAMINI (Swaziland), said that if the
proceeds of crime had been transferred to a person who had knowledge that they had been derived
from offences, those proceeds would be liable to seizure and confiscation. In the absence of
objections, he would take it that the phrase in square brackets, which began “or to another person”,
could be deleted, as could the word “transferred”.
It was so agreed.
The CHAIRPERSON invited comments on the proposal by the representative of Japan to insert the
words “as referred to in subparagraph 1(a)” after “proceeds of crime” at the beginning of the paragraph.
Ms HAMEED (Iraq) said that the proceeds of crime referred to in subparagraph 1(a) should also
encompass trafficking in the light of Article 11 upon which Article 16 was essentially predicated.
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Mr SAINT-DENIS (Canada) said that the words “as referred to in paragraph 1(a)” should be
placed in square brackets, as should the term “proceeds of crime”, pending the final definition of that
term and the outcome of the discussions on Article 12.
It was so agreed.
Paragraph 4
Ms DEMUNI DE SILVA (Sri Lanka), speaking as the Chair of Drafting Group 2, said that for
the sake of consistency, the words “as referred to in paragraph 1(a)” should be inserted after “proceeds
of crime”. In order to align the text with Article 12.4 of the United Nations Convention against
Transnational Organized Crime, the words “freezing or” should be inserted before “seizure”.
The CHAIRPERSON, responding to a question from Ms MADRAZO (Mexico) concerning the
reference to paragraph 1(a), said that all the offences established as criminal offences under Article 12 as
a whole would be covered.
Ms HAMEED (Iraq) enquired about the meaning of the term “intermingled” in paragraph 4 and
said that it should be made clear that the proceeds of crime referred to were proceeds derived from
illicit trade.
Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson, said that the term
“intermingled” meant mixed or combined with. If proceeds of crime were mixed with legitimately
acquired assets, the assessed value of the intermingled proceeds of crime would be liable to
confiscation.
The CHAIRPERSON said he took it that representatives could agree to the text of paragraph 4,
as amended.
It was so agreed.
Paragraph 5
The CHAIRPERSON said that the words “as referred to in paragraph 1(a)” should be inserted in
paragraph 5 after “benefits derived from proceeds of crime”.
Ms SY (Philippines) said that the term “proceeds of crime” should be defined.
Paragraph 5, as amended, was approved.
Paragraph 6
Mr NAGAOKA (Japan), supported by Mr SAINT-DENIS (Canada), suggested that, in order to
maintain consistency with Article 12.6 of the United Nations Convention against Transnational
Organized Crime, the phrase “and to hear or adjudicate civil claims of another Party against any
licencee” should be deleted. In some countries, including his own, the courts were not automatically
empowered to hear or adjudicate the claims of other parties.
Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, said that bank secrecy
should not apply to criminal offences. The issue of civil claims should be dealt with in a separate
paragraph.
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Mr SAINT-DENIS (Canada) said that the phrase “or any common law revenue rule or its
equivalent” did not appear to relate to bank secrecy and had not been included in the text of the United
Nations Convention against Transnational Organized Crime. He suggested that it should be placed in
square brackets.
Mr MURADLY (Azerbaijan) agreed that there was a need for a provision relating to bank
secrecy. However, the second sentence of the paragraph in its current formulation was unacceptable
and should be deleted.
Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, said that he shared the
views expressed by the representative of Canada, and suggested that the words “or any common law
revenue rule or its equivalent” should be replaced by “in the case of criminal offences”.
Mr SAINT-DENIS (Canada) said that, as the Article dealt with proceeds of criminal offences,
that change was unnecessary.
Mr NAGAOKA (Japan) said that he supported the deletion of the phrase “or any common law
revenue rule or its equivalent”, because it was vague and because the common law revenue rule was
not necessarily applicable to countries that did not have a common law system.
Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, said that, following
consultations, he could accept the deletion of the phrase “or any common law revenue rule or its
equivalent”, as suggested by the representative of Canada, and would not insist on the new wording he
had proposed.
The CHAIRPERSON said that he took it that the meeting could agree to place the phrase “or
any common law revenue or its equivalent” in square brackets, and to delete the phrase “to hear or
adjudicate civil claims of another Party against any licencee”.
It was so agreed.
Paragraph 7
Mr SAINT-DENIS (Canada), supported by Ms EVISON (New Zealand), Mr COTTERELL
(Australia), Mr SONG (Singapore) and Mr SHAKERIAN (Islamic Republic of Iran), said that he
objected to the phrase “person under investigation” in paragraph 7 of Article 16, but could accept its
replacement by the term “an offender”, which was used in Article 12.7 of the United Nations
Convention against Transnational Organized Crime.
Dr AL-LAWATI (Oman) suggested that the words “Parties may” at the beginning of the
paragraph could be replaced by “Parties shall”.
Mr SAINT-DENIS (Canada) said that the phrase “Parties shall” was of a hortatory nature and
involved issues relating to reverse onuses. The phrase “Parties may” was preferable and was used in
Article 12.7 of the United Nations Convention against Transnational Organized Crime.
Dr BABB-SCHAEFER (Barbados) said that it might be difficult for a person characterized as
an offender to demonstrate the lawful origin of alleged proceeds of crime. However, she would accept
inclusion of the term “an offender” if it was acceptable to other Parties.
Mr FRANÇA DOS ANJOS (Brazil) shared the concerns expressed by the representative of
Barbados, and requested clarification of the use of the term “an offender” in the related provision in
the United Nations Convention against Transnational Organized Crime.
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Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson, said that the issue had
complicated the negotiation of other conventions. There were differences between legal systems and
some countries had difficulties with wording that appeared to shift the burden of proof to an accused or
negate the presumption of innocence. The compromise reached in the negotiation of previous
conventions had been to use the term “offender” rather than “accused”.
Mr BURCI (WHO Legal Counsel) said that existing criminal law conventions might provide for
the possibility that a person would have the opportunity to prove the lawful provenance of assets liable
to confiscation.
Mr FRANÇA DOS ANJOS (Brazil) said that he could accept the use of the term “an offender”,
but questioned the use of the term “requiring”.
Mr DLAMINI (Swaziland) said that in his jurisdiction only suspects or accused persons could
be called upon to demonstrate the lawful origin of property. The term “offender” was used once the
process of investigation had been carried out.
Mr MOHAMED DEIDA (Mauritania) said that the term “offender” implied the presumption of
guilt; the original wording was preferable and might be amended to indicate that the person was the
subject of legal proceedings.
Ms DEMUNI DE SILVA (Sri Lanka) said that the dictionary definition of the term “offender”
was a person who committed a crime or who violated any law, and could therefore be taken to mean a
person who was under investigation for such actions.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that paragraph 7 of
Article 16 was weakened by the use of the term “Parties may”. Furthermore, the words “to the extent
that such a requirement is consistent with the principles of their domestic law” was not conducive to
consistency in the actions taken by the Parties. He suggested that the paragraph be placed in square
brackets with a view to reformulation.
The CHAIRPERSON pointed out that the wording was the same as that used in Article 12.7 of
the United Nations Convention against Transnational Organized Crime. It did not prevent Parties from
requiring a suspect to demonstrate the lawful origin of alleged proceeds of crime if their domestic law
so allowed. He took it that the meeting could agree to replace “a person under investigation” with “an
offender”.
It was so agreed.
Paragraph 10
Noting that there were no comments on paragraphs 8 and 9, the CHAIRPERSON invited
representatives to consider paragraph 10 of Article 16.
Mr JABER ALJEHANI (Saudi Arabia) noted that the use of confiscated materials for the
purposes of training was referred to in both paragraph 10 of Article 16 and paragraph 2 of Article 18,
and questioned the need for such repetition.
The CHAIRPERSON agreed that it might be preferable to refer to the use of confiscated
materials for training purposes in paragraph 2 of Article 18 only. In reply to a question from
Dr AL-LAWATI (Oman) he said that, according to the current wording of paragraph 10 of Article 16,
the Parties themselves could decide at what point in time they wished to destroy the confiscated
materials used for training and law enforcement purposes.
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Mr DLAMINI (Swaziland) proposed that the phrase “provided that the confiscated materials are
destroyed by using environmentally friendly methods following such use” should be deleted.
Mr SAINT-DENIS (Canada) said that, in the light of the comments of the representative of
Saudi Arabia, paragraph 10 of Article 16 should be deleted, and the issue discussed under Article 18.
Mr ALMUSAITEER (Saudi Arabia) said that it should be possible for proceeds of crime as well
as confiscated materials to be used for training purposes.
Ms VOLZ (Invited expert), speaking at the invitation of the Chairperson, said that paragraph 10
of Article 16 was much broader than paragraph 2 of Article 18. A distinction should be drawn between
confiscated materials that were harmful and needed to be destroyed immediately, and those items that
were not inherently harmful. The practice in most countries was to sell the confiscated materials in the
latter category, which included cars and vessels. The proceeds were used in a number of ways,
including for prevention programmes and law enforcement purposes.
Mr MURADLY (Azerbaijan) said that he supported the deletion of paragraph 10 and noted that
the retention of property should only be possible after confiscation following a judicial decision.
Mr FRANÇA DOS ANJOS (Brazil) cautioned against deleting the paragraph since the legal
process to which Article 18 referred could be lengthy.
Mr SAINT-DENIS (Canada) concurred with the views expressed by the representative of
Azerbaijan. The State should only be allowed to use property that had been confiscated following a
judicial decision; it should not be allowed to use property that belonged to an innocent accused.
Ms DEMUNI DE SILVA (Sri Lanka) said that she supported the deletion of paragraph 10 of
Article 16 and the strengthening of paragraph 2 of Article 18. The State should not be given a mandate
to use the property of an accused person pending conviction.
The CHAIRPERSON said that, in the absence of any objection, he took it that paragraph 10 of
Article 16 could be deleted.
It was so agreed.

The meeting rose at 17:50.

TENTH MEETING
Thursday, 18 March 2010, at 10:15
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
The CHAIRPERSON recalled the comments made by the representative of the Islamic Republic
of Iran at the previous meeting that the heart of the protocol lay in Articles 5, 6 and 7, and that there
was a danger that the protocol was being overburdened with legal elements. To avoid that, it was
important to bear in mind the prime objective of the protocol, namely to combat illicit trade. In
reference to articles on which consensus could not be reached, he asked representatives to consider
whether those articles were essential to achieving the prime objective at the present juncture or
whether they could be deleted or taken up at a later date.
Mr BALOCH (Pakistan) recalled that illicit trade consisted of three main elements, namely
smuggling, non-payment of local duty and counterfeited goods. Although some of the amendments
being put forward were region specific, they should take into consideration all three aspects of illicit trade.
Part IV: Offences (continued from the ninth meeting)
•

Article 17: Seizure payments

Mr MURADLY (Azerbaijan) said that the title of Article 17 – “Seizure payments” – did not
fully reflect the content of the Article, which referred not only to seizure payments but to the seizure
itself.
The CHAIRPERSON, in reply, said that the term “seizure payments” was used to mean an
amount equivalent to lost taxes or duties that competent authorities could levy in the event of a seizure
of tobacco, tobacco products or equipment used in the production of tobacco products. In the light of
that definition, it might be possible to redraft the title to read: “Payments following a seizure of
contraband or illicit items”.
Mr AZOFF (Israel), with the support of Ms WESTMORELAND (alternate to Mr Cotterell,
Australia) and Mr NAVARRETE (Chile), said that Article 17 should be a discretionary provision.
Mr NAGAOKA (Japan) supported the suggestion of the representative of Israel, and added that
the Article might be deleted.
Mr GIL (Spain), speaking on behalf of the European Union, said that he was not opposed to the
deletion of the Article. However, if it were retained, it should not be mandatory and should include the
last phrase, which began “if the violation has occurred”.
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Ms DEMUNI De SILVA (Sri Lanka) said that the Parties in the WHO South-East Asia Region
were proposing an alternative version of Article 17, that read: “For the purpose of eliminating illicit
trade in tobacco products, the Parties may, in accordance with their domestic law, consider adopting
such legislative and other measures as may be necessary to authorize competent authorities to levy an
amount equivalent in taxes, duties, other levies or value of goods evaded by any legal or natural person”.
The CHAIRPERSON said that he would prefer to use the original version, adding elements
from the proposal just read out if possible, and asked whether there would be any objection if the
provision was an optional one.
Ms ALI-HIGO (Djibouti) said that the provision should be mandatory.
Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, said
that the provision should be optional.
Mr BARAVA (Papua New Guinea) said that he would prefer the text to read “the Parties
should”; use of the term “may” could weaken the text, particularly if some Parties were already
implementing the measures provided for in the Article.
Mr SAINT-DENIS (Canada) said that he would prefer Article 17 to be deleted. If it were
retained, the provision should be optional.
The CHAIRPERSON said that he took it that there was no strong objection to the text reading
“the Parties should consider adopting”.
Dr AL-LAWATI (Oman) said that the provision should be without prejudice to the
implementation of more stringent penalties by Parties.
The CHAIRPERSON said the provision was a starting point; Parties that so wished and were
able to do so could implement stronger sanctions.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, said that the Article should contain the phrase “in accordance with their domestic law”, since
domestic law should take precedence.
Mr GIL (Spain), speaking on behalf of the European Union, said that he could support inclusion
of the words “in accordance with their domestic law” and reiterated his view that the final phrase
beginning “if the violation has occurred” should be retained.
The CHAIRPERSON said that in order to take account of the concerns expressed, the text
might be amended to read: “the Parties should, in accordance with their domestic law and without
prejudice to any stronger existing or future provisions, consider adopting”.
Mr NAGAOKA (Japan) asked whether under international law, States Parties to an international
agreement could take stronger measures than those provided for in that instrument.
Mr BURCI (WHO Legal Counsel) said that the right of States Parties to go beyond the
measures provided for in a legal instrument depended on the language of the instrument concerned.
Certain treaties set “floors” giving Parties the freedom to go beyond the minimum measures provided
for, whereas others set “ceilings” establishing a limit to the measures that Parties could take.
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The CHAIRPERSON said that the provision was a permissive one that in no way prejudiced the
right of States to go beyond the measures provided therein.
Mr SAINT-DENIS (Canada) said that it was his understanding that the intent of Article 17 was
to provide for the recovery of lost taxes and duties. Sanctions for the illegal activities that had resulted
in those lost revenues were provided for under Article 14. There was therefore no need to go beyond
the measures provided for in Article 17.
The CHAIRPERSON pointed out that Article 17 did not provide for sanctions against the
person who had committed the violation. The intent was for the Party to consider adopting legislation
to recover an amount equivalent to lost taxes and duties.
Mr DLAMINI (Swaziland) said that he could accept the addition of the phrase “in accordance
with their domestic law”, but would be reluctant to accept the wording “and without prejudice to any
stronger existing or future provisions”.
Dr AL-LAWATI (Oman) agreed that addition of the phrase “and without prejudice to any
stronger existing or future provisions” would render the text cumbersome.
Dr RANGREJI (India) said that the phrase “and without prejudice to any stronger existing or
future provisions” should not be included in Article 17. Paragraph 9 of Article 16 gave Parties the
freedom to implement stronger measures.
Mr JABER ALJEHANI (Saudi Arabia) said that States should not be prevented from applying
more severe sanctions than those set out in the protocol.
The CHAIRPERSON suggested that consideration should be given to including in Article 4 on
general obligations wording to the effect that the protocol was without prejudice to the implementation
of stronger provisions by Parties in accordance with their domestic law. Responding to a request for
clarification from Ms ALI-HIGO (Djibouti), he said that the term “genuine” should be understood in
the context of real or counterfeit cigarettes, not tobacco plants. Deletion of the term would widen the
scope for Parties to take action within their national law.
Mr SAINT-DENIS (Canada), supported by Mr MOHAMED (Maldives), speaking on behalf of
the Parties in the WHO South-East Asia Region, said that the phrase “if the violation has occurred
within the rules provided for in the Protocol” was unusually restrictive and should be deleted.
The CHAIRPERSON said that Article 17 was not necessarily linked to the commission of an
offence. The person from whom a Party was seeking taxes and duties could be someone entirely
different from the person who had committed the offence.
Mr AL BAKER (United Arab Emirates) said that it was implicit that levies equivalent to lost
taxes and duties should not be imposed on counterfeit products. He favoured deleting the phrase “if
the violation has occurred within the rules provided for in the Protocol”.
Mr GIL (Spain), speaking on behalf of the European Union, said that the phrase should be
retained since it did not limit the possibilities of Parties to establish different conditions for the
imposition of seizure payments.
Ms HAMEED (Iraq) said that the final phrase of Article 17 was unnecessary and should be deleted.
The CHAIRPERSON, responding to a request for clarification from Mr MBUYU MUTEBA
YAMBELE (Democratic Republic of the Congo), said that the term “producer” related to tobacco, and
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“manufacturer” to tobacco products. The term “producer” and the first occurrence of the word
“tobacco” following the word “seized” would remain in square brackets pending a decision on
whether the protocol would cover tobacco.
Mr DLAMINI (Swaziland) said that the final phrase of the Article should be deleted since it was
too limiting. As illicit products were not taxed, the words “to levy” should be replaced with “to impose
a penalty of”.
Ms ALI-HIGO (Djibouti) suggested that reference might be made in Article 17 to the value of
goods and to legal and natural persons, as put forward in the proposal made by the Parties in the WHO
South-East Asia Region.
Ms DEMUNI DE SILVA (Sri Lanka), speaking on behalf of the Parties in the WHO South-East
Asia Region, said that the proposal she had made earlier had not identified specific persons, but
referred to legal and natural persons, in order to complement subparagraph 1(b)(i) of Article 12, which
provided a comprehensive list of forms of unlawful conduct. The wording she had suggested did not list the
items to be seized given the lack of clarity regarding the formulations to be used in referring to such
items. Reference was made to the value of goods in order to cover counterfeit as well as genuine goods.
Mr GIL (Spain), speaking on behalf of the European Union, said that in view of the difficulties
that the last phrase of the Article posed for some Parties, he could accept its deletion.
The CHAIRPERSON said that he took it that the meeting could agree to the insertion of the
words “in accordance with their domestic law” after the words “the Parties should”; and to the deletion
of the word “genuine” and of the final phrase, which began “if the violation has occurred”.
It was so agreed.
Mr SAINT-DENIS (Canada) said that he did not support the proposal made by the
representative of Sri Lanka, which went much further than the original version of the Article.
Mr NAGAOKA (Japan) said that his Party had reservations regarding the inclusion of the term
“equipment” in the protocol, and suggested that it should be placed in square brackets.
Mr TORRES (Colombia) suggested that the terms “[producer], manufacturer, importer or
exporter” be replaced by “tobacco industry”, which was the expression used in the Framework Convention.
Ms ALI-HIGO (Djibouti) said that she would prefer the formulation proposed by the
representative of Sri Lanka.
The CHAIRPERSON said that some Parties appeared to have difficulties with the formulation
proposed by the representative of Sri Lanka, which they considered to be too broad. He suggested that
the meeting should focus on the original version of the Article, which was more precise and appeared
to satisfy most Parties.
Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, said
that he would prefer the original version of Article 17 to be retained and would be opposed to any
suggestion to delete the phrase “equipment used in the production of tobacco products”, which
appeared elsewhere in the protocol.
Dr LEON CHEMPEN (Peru) suggested that the term “distributor” should be included in the
Article to cover those Parties that did not themselves produce or manufacture tobacco or tobacco products.
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The CHAIRPERSON said that care should be taken not to make the Article too broad; countries
would always have the option of levying the amount concerned from the importer.
Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region,
said that he would be prepared to support the original version of Article 17 if the words “or value of
goods” were added after “lost taxes or duties”. Responding to a request for clarification from
Mr SAINT-DENIS (Canada), he explained that insertion of those words would take account of the fact
that some Parties also sought to impose fines in accordance with the market value of the product.
The CHAIRPERSON said that the Article did not concern customs valuation or sanctions, and
merely sought to give Parties the possibility of collecting an amount equal to lost taxes and duties.
Responding to a comment from Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo)
that reference to “distributors and retailers” should also be made, he said that in the interests of
reaching agreement, the text should not be made more complicated. There was nothing to prevent each
Party from going further in accordance with its domestic law.
Mr MOHAMED (Maldives) said that, following consultation, the Parties in the WHO South-East
Asia Region could accept the original version of Article 17, as amended during the discussion.
The CHAIRPERSON, having thanked the Parties in the WHO South-East Asia Region for their
flexibility, said that he would take it that Article 17, as amended during the discussion, could be
approved. A decision regarding the square brackets around “producer”, “tobacco” and “or equipment”
would be taken at a later date.
It was so agreed.
•

Article 18: Destruction

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, said that
the title of the Article should be amended to read “Disposal” – a term that covered both use and destruction.
Mr MURADLY (Azerbaijan) said that while he agreed that smuggled goods should always be
destroyed, he pointed out that such goods were not always the property of the smugglers. In addition,
goods might be smuggled without the knowledge of their legal owner, and the possibility of returning
such goods to their lawful owner should be provided for. He also asked whether Parties should be
always required to destroy confiscated items that had been produced legally and met all the relevant
standards. In such situations, the Party itself should be allowed to decide what action to take.
The CHAIRPERSON said that the meeting had to decide whether confiscated goods should be
destroyed, thus taking them out of circulation permanently. Many Parties had had the experience of
seizing goods, selling them and then having to seize them a second or third time. It was that process
that had to be stopped.
Mr NAGAOKA (Japan) agreed that Parties themselves should be able to choose whether to
destroy or dispose of the confiscated materials in another way.
Mr TORRES (Colombia), supported by Mr Dlamini (Swaziland) and Mr NAVARRETE
(Chile), said that the Article was essential and should be mandatory for all Parties.
Mr NAVARRETE (Chile) supported the statement by the representative of Colombia, because
tobacco and tobacco products were harmful to health and, unlike confiscated vehicles, should not be
allowed to re-enter the supply chain.
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Dr BAZARCHYAN (Armenia) said that he also shared the view of the representative of
Colombia. He suggested that the words “or could be transferred to other Parties” should be inserted
before the words “for the purposes of training” in paragraph 2 of Article 18.
Mr BARAVA (Papua New Guinea) agreed that the Article should be obligatory and suggested
the deletion of the term “manufacturing equipment” in paragraph 1.
The CHAIRPERSON said that term should not be deleted from paragraph 1, since it referred to
the manufacturing equipment used to produce the counterfeit and contraband cigarettes that, if not
destroyed, could be used once again for illicit purposes.
Ms ALI-HIGO (Djibouti) said that the Article should be mandatory; harmonization of the
measures provided for could help countries that had limited means to control illicit trade.
Mr MOHAMED (Maldives) said that destruction by environmentally friendly methods could
have significant cost implications for Parties that lacked resources, such as the Maldives.
Consideration should be given to the inclusion of wording that gave Parties the option to require the
tobacco industry to meet the costs of destruction.
The CHAIRPERSON, in reply to a question from Mr JABER ALJEHANI (Saudi Arabia), said
that paragraph 2 provided that confiscated material, other than that listed in the preceding paragraph,
could be retained for training and other law enforcement purposes.
Mr BALOCH (Pakistan) said that the words “upon completion of any legal process in relation
to the material in question” should be added at the end of paragraph 2.
Mr TORRES (Colombia), referring to paragraph 2, said that it was important to ensure that
confiscated material associated with tobacco production was destroyed and not used for training
purposes in order to prevent the subsequent use of any elements for illicit purposes.
Mr GIL (Spain), speaking on behalf of the European Union, said that while he could accept the
mandatory nature of the Article, an option other than destruction should be provided for in paragraph 1,
particularly in the case of equipment that could be used for legitimate means or converted.
The CHAIRPERSON asked whether the mandatory destruction of tobacco products would be
acceptable, if an alternative method of disposal for manufacturing equipment was provided for.
Ms CHEUNG Siu-hang (China) said that her Party opposed obligatory disposal. She supported
the proposal to amend the title to read “Disposal”, and agreed that any such disposal should be in
accordance with the national or domestic law of Parties.
Ms HAMEED (Iraq) said that it was important that all Parties were clear about the material to
be destroyed, and suggested that paragraph 1 might be amended to include a reference to subparagraph 1(b)
of Article 16. The amended text might read: “All confiscated manufacturing equipment, tobacco,
counterfeit and contraband cigarettes and other tobacco products which come under Article 16.1(b)
should be destroyed in accordance with domestic law. Such destruction shall be by using
environmentally friendly methods upon completion of any legal process in relation to the tobacco
products in question”.
Dr LEON CHEMPEN (Peru) suggested that paragraph 2 should be placed in square brackets
with a view to its deletion since it was not relevant to the subject of the Article and was liable to be
misinterpreted.
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Mrs LIKIBI-BOHO (Congo) called for consistency in the protocol as regards who should bear the
costs of the actions contained in its provisions. She advocated the destruction of all confiscated material.
The CHAIRPERSON said that States would not be prevented from destroying all confiscated
material if such action was provided for in their national legislation. In accordance with the protocol,
Parties would, at the very least, be required to destroy all confiscated manufacturing equipment,
tobacco, counterfeit and contraband cigarettes, and other tobacco products.
Mr SAINT-DENIS (Canada) said that his Party would prefer confiscated manufacturing
equipment to be disposed of, rather than destroyed. Confiscated tobacco products were sometimes
used by the Canadian law enforcement agencies for training purposes and undercover criminal
investigation operations, and Canada would therefore support the mandatory destruction of tobacco
and tobacco products subject to paragraph 2.
The CHAIRPERSON agreed that the text of the Article might have to be amended to provide
for the temporary use of materials for training purposes before their destruction.
Dr GAKO (Philippines) agreed that the costs of destruction should be borne by the tobacco
industry and requested clarification of the environmentally friendly methods identified.
The CHAIRPERSON said that a definition of environmentally friendly methods would be
included in the protocol.
Ms ALI-HIGO (Djibouti) said that mention should be made in paragraph 1 of who was to be
responsible for bearing the costs of destruction. The phrase “to the greatest extent possible” should be
inserted before the words “be by using”. The most important element of paragraphs 2 and 3 was the
retention of only small quantities of duly certified samples for training purposes. The two paragraphs
could be merged. She could support the disposal, rather than destruction, of material, but would favour
the immediate destruction of tobacco and tobacco products.
Mr NAGAOKA (Japan) said that in Japan, the Government was obligated under national law to
sell confiscated items with commercial value. Noting that the objective of paragraph 1 was to ensure
that confiscated items could not be recirculated in the market, he said that the text might be amended
to indicate that the items were prohibited from reuse by such measures as the destruction of tobacco or
tobacco products and the disposal of equipment. Alternatively, the text could be replaced with the
wording of Article 15.4(c) of the Framework Convention.
Mr PINEDA (Mexico) requested clarification of the implications of not destroying the
manufacturing equipment used in the illicit or contraband production of tobacco products; how could
Parties be sure that the equipment would not be used again for illicit purposes?
Mr GIL (European Union) said that the manufacturing equipment was not inherently bad, and
some items that had been involved in the production of counterfeit cigarettes could be used for
legitimate purposes in the future or sold. Destruction was both costly and detrimental to the
environment, and the option of reusing the equipment for legitimate purposes should not be ruled out.
Dr HOBOA (Ecuador) said that paragraph 2 was superfluous since, in accordance with domestic
criminal legislation, each Party would have the right to determine how the confiscated material
referred to would be used. He shared the concerns expressed by the representative of Mexico, and
noted that the destruction of manufacturing equipment in an environmentally friendly manner would
involve the recycling of parts, ideally not for tobacco production. Tobacco and tobacco products,
however, must be destroyed.
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The CHAIRPERSON asked Parties to consider whether they could support the deletion of
paragraph 2.
Mr KORKMAZ (Turkey) said that the paragraph was vague and he strongly supported its deletion.
Mr SONG (Singapore) expressed concern regarding the prescriptive nature of Article 18 and
said that he would prefer that the words “disposed of in accordance with national or domestic law” be
used in paragraph 1. Notwithstanding the benefits in terms of the defrayment of costs, he had
reservations regarding the involvement of the tobacco industry in the destruction of tobacco products.
He could accept the deletion of paragraph 2, and noted that, in Singapore, the police were directed by
a court order to dispose of confiscated material.
The CHAIRPERSON suggested that an additional paragraph be added to Article 18 that gave
Parties the option of requiring the tobacco industry to meet the costs of the destruction of certain items.
Mr BARAVA (Papua New Guinea) said that confiscated material should be divided into two
categories, namely items that could be destroyed in an environmentally friendly manner and items that
could be put to good use, in which case they should be properly disposed of. Paragraph 2 should be
retained and the title of the Article amended to read “Disposal”.
Ms ALI-HIGO (Djibouti) said that the term “disposal” should be clarified in order to ensure that
the confiscated material was not used again.
Mr SAINT-DENIS (Canada) said that Article 18 did not add significantly to Article 15.4(c) of
the Framework Convention. Given the diverse views expressed and time constraints, he would support
its deletion.
Mr PINEDA (Mexico), having thanked the representative of the European Union for his
explanations, said that disposal of manufacturing equipment did not guarantee that the items would not
be used for illicit purposes in the future. Although destruction had implications in terms of cost and the
environment, every effort must be made to put an end to manufacture of cigarettes and tobacco products.
Mr JABER ALJEHANI (Saudi Arabia) said that the cost of destruction should be borne by
those who had broken the law.
Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region,
recalled that Article 15.4(c) of the Framework Convention stated that each Party shall: “take
appropriate steps to ensure that all confiscated manufacturing equipment, counterfeit and contraband
cigarettes and other tobacco products are destroyed”. Paragraph 1 of Article 18 of the protocol must
therefore be retained, but could be amended to read: “other tobacco products shall be destroyed or
disposed of in accordance with national law, and that such destruction or disposal shall be by using
environmentally friendly methods upon completion of any process in relation to the tobacco products
in question”. He did not support inclusion of the phrase “or could be transferred to other Parties” in
paragraph 2, and could accept the deletion of the entire paragraph.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, said that the provisions currently available in domestic legal systems to deal with illicit trade
in tobacco products were insufficient, and Parties had therefore engaged in the development of a
protocol. He said that he was concerned about attempts to remove, delete and dilute articles even after
lengthy discussion in drafting groups, and that Article 18 should not be deleted.
Mr VUJIC (Serbia) said that he was in favour of retaining paragraph 1 and deleting
paragraphs 2 and 3.
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The CHAIRPERSON thanked Parties for their comments, on the basis of which he would
consult with Bureau members with a view to drafting a revised version of Article 18 for subsequent
consideration.
•

Article 19: Special investigative techniques

The CHAIRPERSON said that three versions of paragraph 1 had been included in the
negotiating text, which was document FCTC/COP/INB-IT/3/5 Rev.1. Whereas the second and third
options were broadly similar, he noted that the third option referred to “controlled delivery at national
and international levels” and contained an additional sentence at the end that read: “Each Party may
decide in which cases its use of special investigative techniques is appropriate”.
Mr TORRES (Colombia) said that the Article should be deleted and Part V on international
cooperation strengthened, since cooperation between countries for the purposes of an investigation
was essential.
Mr NAGAOKA (Japan) said that in Japan special investigative techniques such as controlled
delivery and electronic surveillance were used in a very limited number of investigations only. He
would be reluctant to include the provision in the protocol. If it were included, Parties should receive
an assurance that they were not obligated to permit the special investigative techniques referred to.
Mr GIL (Spain), speaking on behalf of the European Union, Ms ROA (Panama), Mr DLAMINI
(Swaziland), speaking on behalf of the Parties in the WHO African Region, and Mr FRANÇA DOS
ANJOS (Brazil) expressed support for the second version of paragraph 1.
(For continuation of the discussion on Article 19, see summary record of the eleventh meeting.)

The meeting rose at 12.55.

ELEVENTH MEETING
Thursday, 18 March 2010, at 14:50
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part IV: Offences (continued)
•

Article 19: Special investigative techniques (continued)

The CHAIRPERSON recalled that during the discussion on paragraph 1 of Article 19 at the
previous meeting, several representatives had expressed a preference for the second version presented
in the negotiating text (document FCTC/COP/INB-IT/3/5 Rev.1), which began: “If permitted by the
basic principles”. If he heard no objection, he would take it that the meeting agreed to that
formulation. Paragraphs 2, 3 and 4 of Article 19 had met with consensus at committee level at the third
session of the Intergovernmental Negotiating Body, and he therefore took it that the meeting could
accept the proposed wording.
It was so agreed.
Part VI: Reporting and Part VII: Institutional arrangements and financial resources
(Documents FCTC/COP/INB-IT/4/5, FCTC/COP/INB-IT/3/5 Rev.1)
Dr NIKOGOSIAN (Head, Convention Secretariat) said that document FCTC/COP/INB-IT/4/5,
on institutional and financial arrangements under Parts VI and VII of the negotiating text, had been
prepared by the Convention Secretariat at the request of the Intergovernmental Negotiating Body at its
third session. It had been drawn up in consultation with the permanent missions of Parties in Geneva
and included a summary of relevant practice in other treaties as well as financial estimates for different
administrative options, which were based on international practice. He would be happy to answer any
questions Parties might have.
Responding to questions from Ms SY (Philippines), he said that potential new software products
for the analysis of reports were not expected to have substantial financial implications, because it was
assumed that the reporting arrangements for the protocol would be linked to the reporting
arrangements for the Framework Convention, for which the relevant software already existed.
Software products for the purposes of an international tracking and tracing regime would however
require a special investment, as was highlighted in document FCTC/COP/INB-IT/4/5. With regard to
the automated database to which paragraph 2 of Article 20 referred, he said that the majority of
indicators and parameters referred to in Article 20 were likely to be covered by existing reporting
arrangements. The composition of delegations to the Meeting of the Parties was a matter for the
Parties themselves to decide.
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Mr PARRONDO (Spain), speaking on behalf of the European Union, requested clarification
with regard to the added value of the periodic reports referred to in paragraph 3 of Article 34 of the
negotiating text (document FCTC/COP/INB-IT/3/5 Rev.1). Having asked what additional information
would be required if Parties were to report both under the Framework Convention and the
international tracking and tracing regime, he said that it was important not to duplicate reporting
arrangements that existed under the Framework Convention.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that a protocol was an international
treaty in its own right and usually had its own reporting arrangements that were, in many cases, very
closely linked to those of the parent convention. The content of the reports would differ, but efforts
would be made to reduce the workload for Parties as much as possible. For example, the timing of the
reports could be synchronized and any duplication of questions avoided.
Mr ALBUQUERQUE E SILVA (Brazil), referring to the financial implications for Parties,
expressed concern at the first scenario outlined in paragraph 35 of document FCTC/COP/INB-IT/4/5,
under which all Parties to the Framework Convention, irrespective of whether they had ratified the
protocol or not, would pay protocol-related costs as part of their voluntary assessed contributions to
the Framework Convention. Parties to the Convention that had not ratified the protocol should not be
obliged to contribute to its implementation.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the scenario had been included as it
was a theoretical possibility, but he pointed out that it was usual practice for only the parties to a
protocol to pay for that protocol. Responding to a question from Dr ANIBUEZE (Nigeria), he said that
only States that were party to the Framework Convention would be able to ratify the future protocol.
Mr NDAO (Senegal) said that the sentence immediately following subparagraph 3(d) of
Article 34, which began: “In those cases when relevant data are already being collected”, should be
made clearer. He suggested that a new subparagraph be included in paragraph 3 of Article 34
concerning information on financial and technical requirements for the implementation of the
protocol.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the sentence after subparagraph 3(d)
of Article 34 had been included with a view to avoiding duplication with the reporting mechanism of
the Conference of the Parties. He noted that the wording “information on financial and technical
assistance provided or received for activities” in subparagraph 3(c) of Article 34 was the same as the
wording used in Article 21.1(c) of the Framework Convention.
Mr NAGAOKA (Japan) said that the first scenario outlined in paragraph 35 of document
FCTC/COP/INB-IT/4/5 appeared to be in contradiction with international law, under which a State
was obliged only to implement the provisions of the international agreement to which it was party. He
requested clarification of the statement in paragraph 37 that “for the 2012–2013 biennium only the
first scenario is likely”. Also, it was not clear whether the reference to “Parties” in paragraph 4 of
Article 35 of the negotiating text meant Parties to the protocol or Parties to the Framework
Convention.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that document FCTC/COP/INB-IT/4/5
was not a drafting proposal, and had been drawn up for information purposes only. As he had already
said, the usual practice was for the Parties to a particular instrument to pay costs related to that
instrument. The first scenario had been included to reflect the view expressed during consultations
with permanent missions that all Parties to the Framework Convention might wish to pay protocolrelated costs. With regard to the statement in paragraph 37, he said that the protocol was not likely to
be in force in 2012–2013 and recalled that it had taken approximately two years to obtain the number
of ratifications required for the Framework Convention to enter into force. The Conference of the
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Parties, as the parent body to the protocol, would be promoting ratification; once the protocol had
entered into force its own governing body would be formed, and the scenario that only Parties to the
protocol would pay would be more applicable.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that as both scenarios
had been included in document FCTC/COP/INB-IT/4/5, they must both be equally possible. The
concerns expressed during the consultations about the first scenario and the possible creation of a
precedent had not been allayed. He asked whether, from the legal point of view, such a scenario was in
fact possible.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that paragraph 37 of
document FCTC/COP/INB-IT/4/5 could be more clearly expressed. He was not aware of any
exceptions to the general practice whereby the Parties to a protocol themselves paid the costs related to
that protocol. However, it was usual practice for the parent body to make arrangements for funding
before the entry into force of a protocol, and he recalled that WHO, despite the fact that some of its
Member States were not party to the Framework Convention, had made arrangements to provide
support before the entry into force of that Convention. As to whether an arrangement might exist
whereby States not party to a protocol paid the costs related to the protocol, he drew attention to
Article 33.5 of the Framework Convention, which stated that “Only Parties to a protocol may take
decisions on matters exclusively relating to the protocol in question”. The interpretation of the term
“exclusively” was of particular importance, and in cases where there were overlapping secretariats,
meetings, and reporting requirements, there might also be overlapping funding, in which case funding
would not be considered to be a matter exclusively relating to the protocol. While it was legally
possible for States not party to a protocol to pay the costs related to it, there were no examples of such
an arrangement in practice.
Dr NIKOGOSIAN (Head, Convention Secretariat), responding to a request for clarification
from Mr LINDGREN (Norway), said that the term “Parties” in paragraph 4 of Article 35 of the
negotiating text should, in accordance with the definition given in Article 1, be understood to mean a
Party to the protocol, unless the context indicated otherwise.
Mr NDAO (Senegal) pointed out that the overall estimated additional cost for technical
assistance for the 2012–2013 biennium set out in paragraph 34 of document FCTC/COP/INB-IT/4/5
was substantially lower than the salary estimate. He asked how the figure had been arrived at,
considering that a significant number of countries would require technical assistance when the
protocol entered into force.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the figures for technical assistance
were based on those for the Framework Convention. They were likely to be considerably higher in
future bienniums given the multisectoral nature of the protocol and the challenges faced by many
developing country Parties in terms of capacity and resources.
Mr COTTERELL (Australia), referring to paragraph 29 of document FCTC/COP/INB-IT/4/5
and paragraph 2 of Article 35 of the negotiating text, asked what was meant by the phrase “in
conjunction with”. He also requested clarification of the additional costs that would result from
holding the Meeting of the Parties immediately before or after the Conference of the Parties, or at a
different time. In his view, while the protocol should be informed by public health considerations, its
implementation should be guided by law enforcement considerations, and delegations to sessions of
the Meeting of the Parties should be comprised primarily of relevant customs, law enforcement and
tax officials.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that paragraph 29 of document
FCTC/COP/INB-IT/4/5 referred to the first session of the Meeting of the Parties. As that session was
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likely to address financial and institutional matters, limited new representation would be needed, and it
could take place as part of the Conference of the Parties or would require at most a one day extension.
The additional costs would probably be related to documentation. Future sessions of the Meeting of
the Parties, however, would have a broader agenda, and the costs of documentation would be higher,
as would support costs, particularly if Parties sent a delegate other than the one who was to attend the
Conference of the Parties. It was usual practice for sessions of Meetings of the Parties to be embedded
into Conferences of the Parties or for Conferences of the Parties to be extended.
Ms CASSELS (New Zealand) also expressed concern about the funding of the protocol. She
noted that legal advice had been given at the consultative meeting organized by the Convention
Secretariat with permanent missions of Parties in Geneva in December 2009. That advice had
suggested that if the budget were considered for formal purposes to be a decision, then under the
Convention it would be difficult for all Parties to share the costs of the protocol. She asked for further
clarification.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the need to take
decisions on budgetary and financial matters by consensus, as provided for in Rule 50.1 of the Rules
of Procedure of the Conference of the Parties to the Framework Convention, could make it difficult for
all Parties to share the costs of the protocol. With regard to the concerns expressed about Article 35 of
the negotiating text, he said that any ambiguity regarding the use of the term “Parties” could be
removed by the addition of the phrase “to this Protocol”.
Mr NAGAOKA (Japan) drew attention to Article 33.5 of the Framework Convention, which
provided that “Any protocol to the Convention shall be binding only on the Parties to the protocol in
question”. Turning to the possible financial implications, he said that the first scenario in paragraph 35 of
document FCTC/COP/INB-IT/4/5 was creating ambiguity and confusion and should be removed or
revised.
Dr NIKOGOSIAN (Head, Convention Secretariat) reiterated that document FCTC/COP/INB-IT/4/5
had no normative meaning or weight and had been prepared by the Secretariat at the request of the
Intergovernmental Negotiating Body in consultation with Parties. It was intended to provide
information about financial and institutional arrangements, options and implications as well as about
international practice. The first scenario outlined in paragraph 35 was not usual treaty practice, but had
been incorporated as some permanent missions had considered that the Intergovernmental Negotiating
Body should be informed of all theoretical possibilities.
Mr COMMAR (alternate to Mr Cotterell, Australia), responding to a request for clarification
from Ms MATSAU (South Africa), said that law enforcement officials should be included in
delegations to the Meeting of the Parties given their expertise and the nature of the protocol.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that the first scenario
in paragraph 35 of document FCTC/COP/INB-IT/4/5 should be retained. The protocol was an
instrument and an integral part of the Convention, and the scenario might promote ratification of the
protocol by Parties to the Convention. Its deletion could be detrimental to those Parties that wished to
sign the protocol.
Mr ALBUQUERQUE E SILVA (Brazil) said that although his country wished to ratify the
protocol, Brazil believed in the principle of no taxation without representation, and did not consider
that it would be fair for States not party to the protocol to pay for its implementation. He suggested
that a revised version of document FCTC/COP/INB-IT/4/5 should be produced, indicating that some
Parties had expressed reservations regarding the scenario outlined in paragraph 35.
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Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that, as a general rule,
information documents were not usually revised. He suggested that an addendum might be attached to
document FCTC/COP/INB-IT/4/5 referring to the section of the summary record in which
representatives had expressed their concerns.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, said that he
preferred the second scenario, which stipulated that only Parties to the protocol would pay costs
related to the protocol. Furthermore, Parties should pay only for operating costs and a special trust
fund for technical assistance should be set up.
Mr LEGUERRIER (Canada), referring to the comments of the representative of Spain, said that
the protocol should be attractive because of its content, not because other countries were paying for its
implementation.
Mr LORENZO DOMÍNGUEZ (Mexico) said that he shared that view of the representative of
Canada, and agreed that a record should be kept of the opinions of the Parties of the scenarios. In any
event, the question of who should pay required further consideration.
Dr NIKOGOSIAN (Head, Convention Secretariat), in response to a question from Mr TORRES
(Colombia) concerning the criteria to be used to determine the amount to be paid, said that if the
practice were the same as that used under the Framework Convention, Parties would pay voluntary
assessed contributions based on the assessed scale of contributions used by the United Nations.
The CHAIRPERSON asked whether the discussion of the articles in Parts VI and VII should
continue in plenary, or whether the meeting would prefer to mandate a working group to consider the
text of those articles.
Mr NAGAOKA (Japan) said that with the exception of one speaker, all the views expressed
during the discussion had favoured the second scenario. Given the importance of the matter of
financing, he suggested that the discussions should continue in plenary.
Mr PARRONDO (Spain), speaking on behalf of the European Union, pointed out that he was
actually expressing the views of 27 Parties. He could agree to the continuation of the discussion in
plenary or in a working group, and would, in order to advance the work of the plenary, be prepared to
focus on the second scenario. He suggested the following wording for paragraph 4 of Article 35:
“Funds required for the operation of this Protocol, including the extra funds required for secretariat
services not covered by the budget of the Conference of the Parties, shall be charged against voluntary
assessed contributions from the Parties to the Framework Convention on Tobacco Control”.
The CHAIRPERSON said that the issue of funding was fundamental to the whole process and
suggested that the discussions should continue in plenary. Noting that there was no opposition to the
principle that the Convention Secretariat should be the secretariat to the protocol, he invited
consideration of the status of the Meeting of Parties to the protocol, and in particular of option A
outlined in paragraphs 11 and 12 of document FCTC/COP/INB-IT/4/5 under which the Meeting of the
Parties to the protocol would be a body separate from the Conference of the Parties, and of option B
set forth in paragraphs 13 and 14 of that document under which the Conference of the Parties would
act as the Meeting of the Parties.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that, in the interests
of cost–effectiveness, he would prefer option B.
Ms SY (Philippines) expressed support for option A because the areas of expertise required for
the Meeting of the Parties would be different from those required for the Conference of the Parties. In
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order to reduce costs, the Meeting of the Parties might be held immediately before or after the
Conference of the Parties. Some Parties with small delegations would have difficulties if the meetings
were held concurrently.
Mr NAGAOKA (Japan) said that, as the protocol was an entirely different legal instrument from
the Framework Convention and was binding only on Parties to the protocol, the Meeting of the Parties
should be separate from the Conference of the Parties. In order to reduce costs as much as possible,
Japan supported the suggestion in paragraph 2 of Article 35 of the negotiating text that the Meeting of
the Parties might be convened, wherever possible and desirable, in conjunction with sessions of the
Conference of the Parties.
Dr NZEYIMANA (Rwanda) and Mr NDAO (Senegal) said that they supported option B, which
was the most cost-effective.
Mr ALBUQUERQUE E SILVA (Brazil) said that he shared the view expressed by the
representative of Japan and agreed that option A, together with the possibility provided for in
paragraph 2 of Article 35, was preferable. Although he recognized that it was valid to take cost–
effectiveness into account, he pointed out that those who would attend the Conference of the Parties
were not necessarily those who would attend the Meeting of the Parties; also if the Conference of the
Parties acted as the Meeting of the Parties, there could be difficulties in separating the budgets of the
two entities.
Mr TORRES (Colombia) said that he favoured option B. In addition to its financial and
administrative benefits, that option would be fairer to those countries with limited resources. He said
that he could accept the possibility provided for in paragraph 2 of Article 35, with the Meeting of the
Parties taking place in conjunction with, or immediately following, the Conference of the Parties.
Mr LINDGREN (Norway) said that he supported option B as well as the principle provided for
in paragraph 2 of Article 35.
Mr SHAKERIAN (Islamic Republic of Iran), drawing attention to Article 33.5 of the
Framework Convention which stated that only Parties to a protocol could take decisions on matters
exclusively relating to the protocol in question, said that legal difficulties might arise if the Conference
of the Parties were to act as the Meeting of the Parties. He therefore supported option A, but agreed
that steps to increase cost–effectiveness should be taken, such as holding one session immediately
after the other.
Mr COTTERELL (Australia) said that he would prefer option A and the principle outlined in
paragraph 2 of Article 35 for the reasons outlined by the representatives of the Philippines, Japan,
Brazil and the Islamic Republic of Iran.
Ms ALI-HIGO (Djibouti) expressed support for option A and for the principle contained in
paragraph 2 of Article 35, on the understanding that “in conjunction with” meant on a parallel basis.
Dr AL-LAWATI (Oman) supported option A and endorsed the principle set out in paragraph 2 of
Article 35. He asked whether the Meeting of the Parties would be the supreme independent decisionmaking body of the protocol, or whether it would have to defer to the Conference of the Parties.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the Conference of the
Parties and the Meeting of the Parties were two separate bodies. The Meeting of the Parties would be
taking decisions on matters exclusively relating to the protocol, and the Conference of the Parties
would be taking decisions on matters relating to the Framework Convention.
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Dr NIKOGOSIAN (Head, Convention Secretariat) said that, in reviewing international practice,
the Secretariat had identified one instance where no meeting of the parties existed. Two examples had
been found where the conference of the parties acted as the meeting of the parties, but the most
common practice was for the conference of the parties and the meeting of the parties to be separate; in
those cases the sessions of the two bodies were usually held in conjunction with one another.
Mr LORENZO DOMÍNGUEZ (Mexico) said that as the Conference of the Parties and the
Meeting of the Parties were two different legal entities that would function differently, he supported
the inclusion of paragraph 2 of Article 35 of the negotiating text. The term “in conjunction with”
should be understood to mean immediately after.
Dr LEON CHEMPEN (Peru) said that as paragraph 3 of Article 35 of the negotiating text
provided for the convening of extraordinary sessions of the Meeting of the Parties, option A was
unnecessary and she would prefer option B, which would lead to greater cost savings and perhaps
broader participation in the Meeting of the Parties. The term “in conjunction with” should not be
understood to mean in parallel with.
Professor PRAKIT VATHESATOGKIT (Thailand), speaking on behalf of the Parties in the
WHO South-East Asia Region, expressed support for paragraph 2 of Article 35. He preferred option B,
on the understanding that the session of the Meeting of the Parties would be held immediately before
the session of the Conference of the Parties.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel), in response to questions from
Mr PARRONDO (Spain), speaking on behalf of the European Union, and Mr DLAMINI (Swaziland),
said that the term “in conjunction with” in paragraph 2 of Article 35 should be understood to mean
joined with in a logical manner. The sessions of the Meeting of the Parties might therefore be held in
parallel with the sessions of the Conference of the Parties, or immediately before or after those
sessions. Preference was expressed in the negotiating text for some coordination, although no
particular arrangement had been envisioned. The phrase “whenever possible and desirable” did
provide for some degree of discretion.
Mr VIDOVIC (Serbia) expressed support for paragraph 2 of Article 35 as currently worded. The
timing and order of the sessions was an organizational matter.
The CHAIRPERSON said that there appeared to be broad support for paragraph 2 of Article 35.
Mr PARRONDO (Spain), speaking on behalf of the European Union, supported by
Ms LUCERO HERNANDEZ (alternate to Mr Leguerrier, Canada), said that the words “and desirable”
should be deleted from paragraph 2 of Article 35.
Mr TORRES (Colombia) also supported the deletion of those words. In his view, the Meeting of
the Parties should precede the Conference of the Parties.
Mr LINDGREN (Norway) said that he was in favour of the amendment proposed by the
representative of Spain and supported the use of the words “in conjunction with”. Linkages with other
paragraphs in the Article should be verified.
The CHAIRPERSON said that, in the absence of any objection he would take it that the meeting
agreed, on the understanding that the linkages with other paragraphs were verified, to the deletion of
the words “and desirable” from paragraph 2 of Article 35, and supported the approach outlined in that
Article.
It was so agreed.
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Article 34: Reporting and exchange of information

Dr NIKOGOSIAN (Head, Convention Secretariat) said that there were three issues that needed
to be addressed with regard to reporting: first, whether or not reporting was necessary; second,
whether the reports under the protocol should be synchronized with reports under the Convention, and
if so, how; and third, whether a full report should be submitted or whether an extension of the
principal report under the Convention would suffice.
Mr NAGAOKA (Japan) expressed surprise that the timing of the reports had been mentioned at
the present juncture, particularly as paragraph 2 of Article 34 stated that “The frequency and format of
such reports shall be determined by the Meeting of the Parties”. The reporting system should be as
efficient as possible, and every effort made to avoid duplication.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that, in
order to avoid overlap, the reporting format should not duplicate that of the Convention. The repetition
in paragraph 6 of Article 38 of certain elements already in paragraph 4 of Article 34 should be
rectified. He also suggested that the order of Parts VI and VII of the protocol should be reversed since
Part VII contained provisions concerning the establishment of the Meeting of the Parties and Part VI
concerned reporting to the Meeting of the Parties.
Dr NIKOGOSIAN (Head, Convention Secretariat), responding to a question from
Mr ALBUQUERQUE E SILVA (Brazil) as to why no provision had been made for a compliance
body, said that Article 34 was based on a similar article in the Framework Convention – an instrument
for which no compliance body or mechanism had been established. The Meeting of the Parties would
decide whether or not to establish a compliance mechanism.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that Article 34
should make stronger reference to the importance of avoiding duplication. He suggested that the
introductory phrase in paragraph 3 should be replaced with the following text: “The content of the
periodic reporting referred to in paragraph 1 of this Article should include the following, without
duplicating the questions already raised and answered in the reports submitted by the Parties to the
Conference of the Parties:”. The sentence after subparagraph 3(d), which began “In those cases when
relevant data” could be deleted.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, said that in
order to avoid duplication, a single reporting document applicable to all Parties should be adopted for
the Framework Convention and the protocol. Noting that the overall estimated additional cost for
technical assistance activities was insufficient, he suggested that a new paragraph should be added
after subparagraph 3(b) that would enable Parties to report their financial and technical assistance
requirements for implementation of the protocol.
The CHAIRPERSON asked whether representatives could accept the principle of a single
reporting instrument for the Framework Convention and the protocol, which should be drafted in such a
way as to avoid duplication. In reply to a question from Mr ALBUQUERQUE E SILVA (Brazil), he said
that Parties that were not Party to the protocol would answer questions relating to the Convention only.
Mr NAGAOKA (Japan) cautioned against holding detailed discussions of the frequency or
format of the reports; in accordance with paragraph 2 of Article 34, those were issues that would be
determined by the Meeting of the Parties.
Dr AL-LAWATI (Oman) suggested the deletion of paragraph 3 of Article 34, as it was
superfluous if a single reporting instrument were to be used.
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Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he would be
prepared to withdraw his earlier amendment if a single reporting instrument were to be used. Written
reference should be made to the fact that a single report was envisaged.
Ms ALI-HIGO (Djibouti) said that, in order to provide for some degree of flexibility, the words
“in particular” should be inserted after the words “should include” at the beginning of paragraph 3.
Mr TORRES (Colombia) said that paragraph 3 contradicted itself: it stated that the Meeting of
the Parties should determine the content of the periodic reports, yet specified what those reports should
include. He therefore supported the deletion of the paragraph, as proposed by the representative of Oman.
The CHAIRPERSON said that if paragraph 3 of Article 34 were to be deleted, paragraph 2 might
then be amended to read: “The frequency, format and content of such reports shall be determined by
the Meeting of the Parties”.
Mr COTTERELL (Australia) said that he supported the amendment proposed by the
representative of Spain, but could also accept the deletion of paragraph 3 provided that reference was
made in the previous paragraph to the fact that a single reporting instrument was to be used for both
the Framework Convention and the protocol, and that the reports would be synchronized.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, reiterated
the point that paragraph 3 should include wording that would enable Parties to report their
requirements for financial and technical assistance. The estimates of overall additional costs in
document FCTC/COP/INB-IT/4/5 had been based on the Framework Convention, but specific costs
would be incurred in implementing the protocol, including through the implementation of the tracking
and tracing regime.
Ms DEMUNI DE SILVA (Sri Lanka), referring to the amendment proposed by the
representative of Spain, said that the phrase “without duplicating the questions already raised and
answered in reports submitted by Parties to the Convention of the Parties” should be deleted as that
matter was already addressed in the sentence following subparagraph 3(d) of Article 34. Furthermore,
the phrase at the beginning of paragraph 3 that read “which should include the following” should be
replaced with “having regard to the following, in particular”, which provided for greater flexibility.
Mr SHAKERIAN (Islamic Republic of Iran) said that although the Meeting of the Parties would
determine the content of the reports, it should be given some guidance in the text of the protocol. If
paragraph 3 were deleted, useful elements such as those referred to in subparagraphs (b) and (c) would
be lost. He supported the position taken by the representative of Senegal, that provision should be
made for the reporting of requirements for assistance in implementing the protocol.
The CHAIRPERSON said that, in order to take into account some of the views expressed
regarding the synchronization of reports, the end of paragraph 2 of Article 34 could be amended to
read along the following lines: “determined by the Meeting of the Parties in a manner which ensures
synchronization with reporting under the Convention to the greatest extent possible”.
The CHAIRPERSON responded to a question from Ms HAMEED (Iraq) who expressed
support for the deletion of paragraph 3 of Article 34, as proposed by the representative of Oman. He
confirmed that specific articles would be referred to in paragraph 4 of Article 34 once the final order
of the articles in the protocol had been established.
Mr LINDGREN (Norway) supported the deletion of paragraph 3. The term “synchronization” in
the new wording suggested by the Chairperson was ambiguous, since it referred to the timing of
reports, rather than their number.
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Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he was in favour
of the deletion of subparagraph 3 of Article 34 and supported the position of the representative of
Senegal regarding the reporting of requirements for assistance in implementing the protocol. The
wording of paragraph 2 suggested by the Chairperson was vague, and could be replaced by the
following text: “These reports shall be an integral part of the regular Framework Convention on
Tobacco Control reporting instrument”.
(For continuation of the discussion on Article 34, see summary record of the twelfth meeting.)

The meeting rose at 17.30.

TWELFTH MEETING
Thursday, 18 March 2010, at 18:55
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Part VI: Reporting (continued)
•

Article 34: Reporting and exchange of information (continued)

Paragraphs 1 to 5
The CHAIRPERSON invited representatives to consider amendments to the Article that had
been made on the basis of the comments made at the previous meeting. Drafting would take place on
screen. Noting that there appeared to be consensus on paragraph 1, he proposed that paragraph 2 be
amended to read: “The frequency, format and content of such reports shall be determined by the
Meeting of the Parties. This report shall be an integral part of the regular Framework Convention on
Tobacco Control reporting instrument.” He proposed that paragraph 3 should be amended so that it
read: “The content of the periodic reports referred to in paragraph 1 of this Article shall be determined
having regard to the following, in particular”. The Parties in the WHO African Region had requested
that a reference to technical assistance should be included in paragraph 3; he asked the Parties to
suggest specific wording for a new subparagraph that could be inserted between subparagraphs 3(b)
and (c). Recalling that the representative of Oman had wished to delete paragraph 3, he asked whether
the suggestion to amend it was acceptable.
Dr AL-LAWATI (Oman) said that he could accept the amended paragraph. Nevertheless, in
keeping with the suggestion by the representative of Djibouti at the previous meeting, he would prefer
to use the words “inter alia” instead of “in particular” in the introductory part of paragraph 3.
The CHAIRPERSON suggested that the phrase in question be altered to read “having regard,
inter alia, to the following”. Responding to an observation by Mr LORENZO DOMÍNGUEZ
(Mexico), he agreed that the second sentence of paragraph 2 should begin “These reports”.
Mr NAGAOKA (Japan) said that the second sentence of paragraph 2 had been introduced in
order to reduce the costs of reporting and therefore he could not accept the word “integral” since it
could have legal or budgetary implications.
Mr VUJIC (Serbia) said that he agreed with the formulation of paragraph 2 since it reflected the
stated preference of the European Union and that of his own Party for a single reporting instrument.
He wished to keep the word “integral” which had been part of the amendment put forward at the
previous meeting by the representative of Spain on behalf of the European Union. In the interests of
- 126 -
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avoiding contradiction and duplication between the Framework Convention and the draft protocol,
paragraphs 3(a) and (b) should be deleted.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that, although the
language in subparagraphs 3(a) and (b) was almost identical to that of subparagraphs 1(a) and (b) of
Article 21 of the Framework Convention, it had been adapted for the purposes of the protocol and
there should be no inconsistency between the different levels of reporting required under the two
instruments.
Mr VUJIC (Serbia), responding to a query by the Chairperson, said that he could accept the
explanation given by the Office of the Legal Counsel, although he still believed that the retention of
subparagraphs 3(a) and (b) led to some duplication.
Dr RANGREJI (India) said that he understood that the use of the term “integral” was accepted
in referring to annexes to treaties that were too long to include in the texts themselves; he sought the
advice of the Office of the Legal Counsel as to whether the word was appropriate in the context under
discussion. In addition, he asked whether it would be more appropriate to refer to the “reporting
instrument” of the Framework Convention or to the “reporting requirement”.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that the meaning of
“integral” in a treaty in reference to annexes was different from the intended meaning in paragraph 2 where
it meant that the reports of the protocol and the Convention should be unified: in order to avoid
confusion, perhaps a different term could be found. The term “reporting instrument” was used
informally to refer to reporting obligations under the Framework Convention and if the term was
understood as such, it would present no obstacle to implementing the draft protocol.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) recalled that he had
submitted a proposal to merge paragraphs 2 and 3 of the Article as follows: “The frequency and
format of such reports shall be determined by the Meeting of the Parties, which shall determine the
content of the periodic reports referred to in paragraph 1 of this Article, which should include the
following”.
The CHAIRPERSON said that, in the English version, the meaning of the two paragraphs
would be clearer if they remained separate.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, suggested
that a new subparagraph should be inserted between subparagraphs 3(b) and (c), to read: “information
on financial and technical assistance requested for the implementation of this Protocol”.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he supported the
proposal made on behalf of the Parties in the WHO African Region to include the reference to
technical assistance originally contained in subparagraph 3(c) but that he could not agree to the
addition of a new subparagraph. He could accept the deletion of the word “integral” from the amended
version of paragraph 2, provided it remained clear that reports under the draft protocol would be part
of the regular Framework Convention reporting instrument. In subparagraph 3(b), he proposed that the
words “in its implementation” be changed to “in the implementation”.
The CHAIRPERSON agreed with that proposal and suggested that the subparagraph proposed
by the representative of Senegal be merged with the current subparagraph 3(c).
Dr VINIT (Papua New Guinea) said that the words “in a manner which ensures synchronization
with reporting under the Convention to the greatest extent possible” should not be included in
paragraph 2, in order to avoid prescribing the actions of the Meeting of the Parties. He suggested that a
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timetable should be established for the submission of initial and subsequent periodic reports by the
Parties, beginning, for example, two years after entry into force of the protocol.
The CHAIRPERSON said that introducing a separate timeline for the submission of reports
would weaken the link between reporting under the Framework Convention and reporting under the
protocol. It was intended that reports on both instruments should be submitted at the same time. It had
been agreed that the words in square brackets in paragraph 2 would be removed.
Mr TRIPP (alternate to Mr Leguerrier, Canada) said that it had been agreed that the frequency
of the reports would be linked to the Framework Convention and therefore to suggest that they could
be determined by the Meeting of the Parties would be confusing: for that reason, he would prefer to
delete the word “frequency” from paragraph 2.
The CHAIRPERSON, having consulted with Mr SOLOMON (WHO Secretariat, Office of the
Legal Counsel) said that it would be sufficient to refer to the format and content of the reports and
therefore, unless he heard any objections, the word “frequency” could be placed in square brackets.
Dr AL-LAWATI (Oman) suggested that the proposal made on behalf of the Parties in the WHO
African Region could be integrated into the text by amending subparagraph 3(c) to read: “information,
as appropriate, on financial and technical assistance provided, received, or needed for activities related
to the elimination of illicit trade in tobacco products”.
The CHAIRPERSON said that subparagraph 3(c) would be amended as proposed by the
representative of Oman and that reference to “frequency” would be deleted from paragraph 2. He
suggested that, in order to take account of concerns over the phrase “an integral part of”, the second
sentence of paragraph 2 should be amended to read: “These reports shall be integrated into the regular
Framework Convention on Tobacco Control reporting instrument.”
Ms ALI-HIGO (Djibouti) asked whether such wording would imply that reports under the
protocol would have the same format as reports under the Convention but that their frequency would
be decided by the Meeting of the Parties.
The CHAIRPERSON, having consulted the Office of the Legal Counsel, said that the proposed
wording would be legally acceptable.
Dr MOUSSA (Niger) said that it would be important to know how often reports would be
submitted under the protocol and therefore he would prefer to retain the word “frequency” in
paragraph 2.
The CHAIRPERSON replied that the frequency of reporting would be determined by the
manner in which it was integrated into the reporting instrument of the Framework Convention.
Mr DLAMINI (Swaziland) said that, as a matter of procedure, he would have expected the
Chairperson to consult the Parties in the WHO African Region before merging their proposed new
subparagraph with subparagraph 3(c). With regard to paragraph 2, he suggested that altering the
second sentence to read “These reports shall form part of the regular Framework Convention on
Tobacco Control reporting instrument” might simplify and clarify matters.
The CHAIRPERSON apologized for having failed to consult the Parties in the WHO African
Region, and asked whether they agreed to his proposal to merge the two paragraphs.
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Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, expressed
support for the Chairperson’s proposal but suggested that, in the amended version of subparagraph 3(c),
the word “needed” should be changed to “requested”.
Mr PARRONDO (Spain), speaking on behalf of the European Union, expressed support for the
proposed changes to paragraph 2 but objected to the proposal to replace “needed” with “requested” in
subparagraph 3(c): the phrase, if amended in that way, would imply that there would be no limit to
technical assistance: “needed” was a more objective word.
The CHAIRPERSON said that it was his interpretation that the phrase in question meant that
Parties could submit reports containing requests for technical assistance but that it had no further
impact.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he could accept
the Chairperson’s interpretation on condition that the phrase “requested” was not introduced in other
areas of the draft protocol.
Mr DLAMINI (Swaziland) asked whether subparagraph 3(c) should refer specifically to the fact
that technical assistance was needed in order to implement the draft protocol through activities to
eliminate illicit trade in tobacco products. But he could accept the current formulation.
Mr VENKATACHALAM (India) expressed concern that the proposed reporting format for the
protocol would not capture information relating to individual seizures, confiscations or offences.
The CHAIRPERSON replied that, once the draft protocol had been agreed in full,
subparagraph 3(c) would be amended to refer to the articles that dealt with those issues, thereby
ensuring that such information would be included in the reports.
Ms ALI-HIGO (Djibouti) said that paragraph 4 reflected the wording in Article 21 of the
Framework Convention, but that more specific reference to the significant costs involved in
implementing the protocol, as outlined in Article 38, would be required. In order to achieve successful
ratification and reporting, the protocol would need to state clearly how assistance would be provided
to developing countries.
The CHAIRPERSON, having consulted the Head of the Convention Secretariat, replied that
paragraph 4 would apply to technical assistance only with regard to meeting the obligations outlined in
Article 34, and that Article 38 would cover technical assistance for implementation in greater detail.
Ms SY (Philippines) proposed that the words “or exchanged” should be added to the end of
paragraph 5, in order to bring it into line with Article 21.4 of the Framework Convention.
The CHAIRPERSON took it that the Intergovernmental Negotiating Body had reached
consensus on the text of Article 34, amended to read as follows:
Article 34
Reporting and exchange of information
1.
Each Party shall submit to the Meeting of the Parties, through the Convention Secretariat,
periodic reports on its implementation of this Protocol.
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2.
The format and content of such reports shall be determined by the Meeting of the Parties. These
reports shall form part of the regular Framework Convention on Tobacco Control reporting
instrument.
3.
The content of the periodic reports referred to in paragraph 1 of this Article, shall be determined
having regard, inter alia, to the following:
(a) information on legislative, executive, administrative or other measures taken to implement
this Protocol;
(b) information, as appropriate, on any constraints or barriers encountered in the
implementation of this Protocol and on the measures taken to overcome those barriers;
(c) information, as appropriate, on financial and technical assistance provided, received, or
requested for activities related to the elimination of illicit trade in tobacco products; and
(d) the information specified in Articles XX, XX, XX, XX and XX.
In those cases when relevant data are already being collected as part of the Conference of the Parties
reporting mechanism, the Meeting of the Parties shall not duplicate these efforts.
4.
The Meeting of the Parties, pursuant to Articles XX and XX, shall consider arrangements to
assist developing-country Parties and Parties with economies in transition, at their request, in meeting
their obligations under this Article.
5.
The reporting of information under those Articles shall be subject to national law regarding
confidentiality and privacy. The Parties shall protect, as mutually agreed, any confidential information
that is reported or exchanged.
It was so agreed.
Part VII: Institutional arrangements and financial resources (continued from the eleventh
meeting)
•

Article 35: Meeting of the Parties (continued from the eleventh meeting)

Paragraph 1
The CHAIRPERSON invited comments on paragraph 1, which following discussion at the
previous meeting read as follows: “A Meeting of the Parties to this Protocol is hereby established. The
first session of the Meeting of the Parties shall be convened by the Convention Secretariat not later
than one year after the entry into force of this Protocol.”
Mr PARRONDO (Spain), speaking on behalf of the European Union, suggested that, in the
second sentence, “not later than one year” should be changed to “not later than two years”, particularly
if it was decided to establish a separate Meeting of the Parties to the protocol rather than agreeing that
the Conference of the Parties would perform both functions. He favoured the latter option.
Mr LINDGREN (Norway) asked whether the references to a Meeting of the Parties would be
appropriate if it was decided that the Conference of the Parties should fulfil both roles. Expressing
support for the idea underlying the proposal made by the representative of Spain to synchronize
sessions of the Meeting of the Parties and of the Conference of the Parties, he suggested that the
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second sentence of the paragraph should be amended to read: “The first session of the Meeting of the
Parties shall be convened by the Convention Secretariat in conjunction with the first Conference of the
Parties following the entry into force of this Protocol.”
Ms HERNANDEZ (Canada) suggested that, for added precision, the words “in conjunction with
the first Conference of the Parties” should be altered to “in conjunction with the third session of the
Conference of the Parties”.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, asked why
the representative of Spain had suggested waiting up to two years before the first session of the
Meeting of the Parties, as that would contribute to delaying implementation of the protocol.
Mr PARRONDO (Spain), speaking on behalf of the European Union, responding to a
suggestion by the Chairperson, said that he could accept the wording “in conjunction with the first
session of the Conference of the Parties following the entry into force of this Protocol” which would
obviate the need to mention a period of either one or two years. He requested time to consider the
matter before responding to the query raised by the representative of Senegal.
Dr TSETSEGDARY (Mongolia) said that the first Meeting of the Parties should be held within
one year of the entry into force of the protocol, not two. She suggested that the word “first” be deleted
from the phrase “in conjunction with the first session of the Conference of the Parties”.
Dr AL-LAWATI (Oman) said that he supported the proposal by the representative of Norway.
It had been decided that sessions of the Meeting of the Parties would be held simultaneously or backto-back with sessions of the Conference of the Parties and, as indicated in Article 4 of the Rules of
Procedure, regular sessions of the Conference of the Parties would be held every two years.
Dr NGABA (Central African Republic) said that, while he believed that it was appropriate to
use the phrase “in conjunction with” in paragraph 2, he did not think that it was necessary in paragraph 1.
The CHAIRPERSON said that it would be helpful to include the phrase “in conjunction with”
in both paragraphs as it served to clarify that, from the outset, sessions of the Meeting of the Parties
would be held in conjunction with meetings of the Conference of the Parties.
Mr COTTERELL (Australia) expressed support for the wording proposed by the representative
of Norway, as amended by the representative of Canada.
Mr SHAKERIAN (Islamic Republic of Iran) said that tying the first session of the Meeting of
the Parties to the first session of the Conference of the Parties after the entry into force of the protocol
might leave very little time for preparation. Amending paragraph 2 to the effect that the first and
subsequent regular sessions of the Meeting of the Parties should be held in conjunction with regular
sessions of the Conference of the Parties might allay any concern in that regard.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the protocol would not enter into
force until 90 days after the deposit of the 40th instrument of ratification, acceptance, approval, formal
confirmation or accession, which would provide the Parties with a degree of notice of when the first
session of the Meeting of the Parties might be held.
The CHAIRPERSON said that he understood from Office of the Legal Counsel that paragraph 1
should refer to the “first regular session of the Conference of the Parties”, in order to distinguish
between regular, emergency and special sessions.
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Dr ANIBUEZE (Nigeria) said that the current formulation might give rise to confusion with the
first session of the Conference of the Parties, which had already taken place.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) suggested that the word “first”
be altered to “next” before “regular session of the Conference of the Parties”.
The CHAIRPERSON took it that the following wording was acceptable to all Parties: “A Meeting
of the Parties to this Protocol is hereby established. The first session of the Meeting of the Parties shall
be convened by the Convention Secretariat in conjunction with the next regular session of the
Conference of the Parties following the entry into force of the Protocol.”
It was so agreed.
Paragraph 2
The CHAIRPERSON invited comments on paragraph 2, which had been drafted to take into
account changes previously agreed: “Thereafter, regular sessions of the Meeting of the Parties may be
convened by the Convention Secretariat in conjunction, whenever possible, with sessions of the
Conference of the Parties.” In response to a request by Dr NGABA (Central African Republic) he said
that he would prefer not to delete the word “thereafter” from the English version of the text as it
described what would happen after the action detailed in paragraph 1.
Mr TORRES (Colombia) said that, as it had been agreed at a previous meeting that sessions of
the Meeting of the Parties would always be held in conjunction with sessions of the Conference of the
Parties, the words “whenever possible” should be deleted from the paragraph and the phrase “may be
convened” should be replaced by a more imperative formula.
Mr PARRONDO (Spain), speaking on behalf of the European Union, suggested that “may be”
should be altered to “shall be”, to take account of the proposal by the representative of Colombia.
Dr GAKO (Philippines) said that if the phrase “in conjunction with” allowed for the possibility
that there would be parallel sessions of the Meeting of the Parties and the Conference of the Parties,
then he would prefer to use an alternative phrase such as “successive to”. However, further to the
explanation by the Chairperson that the phrase could cover sessions being held simultaneously or
consecutively, providing a flexibility that could be desirable, he said that he could accept its use.
Dr RANGREJI (India) suggested that, as in paragraph 1, the word “regular” should be inserted
before “sessions of the Conference of the Parties”.
The CHAIRPERSON took it that the following wording was acceptable to all Parties:
“Thereafter, regular sessions of the Meeting of the Parties shall be convened by the Convention
Secretariat, in conjunction with regular sessions of the Conference of the Parties.”
It was so agreed.
Paragraph 3
The CHAIRPERSON invited comments on paragraph 3, which was based on Rule 4.3 of the
Rules of Procedure of the Conference of the Parties: “Extraordinary sessions of the Meeting of the
Parties shall be held at such other times as may be deemed necessary by the Meeting or at the written
request of any Party, provided that, within six months of the request being communicated to them by
the Convention Secretariat, it is supported by at least one third of the Parties.”
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Ms MATSAU (South Africa) said that, as it had been decided to hold regular sessions of the
Meeting of the Parties in conjunction with regular sessions of the Conference of the Parties, the
provisions of paragraph 3 might result in an extraordinary session being called very close to a
scheduled regular session.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that if there were calls for
both a regular and an extraordinary session then the regular session would be held as scheduled and
the extraordinary session would be held separately, unless it was deemed logical and feasible to merge
the two, since no deadline for holding an extraordinary session had been specified. The Bureau would
be competent to decide whether to merge the two sessions.
Dr RANGREJI (India) suggested that the words “communicated to them” should be changed to
“communicated to the Parties”.
The CHAIRPERSON said that since the wording was taken from the Rules of Procedure, it
would be preferable to leave it unaltered. He took it that paragraph 3 was acceptable to all Parties.
It was so agreed.
Paragraph 4
The CHAIRPERSON invited comments on paragraph 4, which read: “Funds required for the
operation of this Protocol, including those required for secretariat services, shall be charged against
contributions from the Parties. The scale and mechanism of such contributions as well as of other
possible resources for implementation of the Protocol shall be decided by the Meeting of the Parties.”
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that all Parties to the
Framework Convention should contribute to financing the protocol on illicit trade. If that was not
agreed, paragraph 4 would need to be reformulated. In any event, the second sentence of the paragraph
should be deleted and the first sentence should be amended to read: “Funds required for the operation
of this Protocol, including the extra funds required for secretariat services, and which are not covered
by the budget of the Conference of the Parties, shall be charged against voluntary assessed
contributions from Framework Convention on Tobacco Control Parties.” The term “voluntary assessed
contributions” was used in the Framework Convention and should likewise appear in the protocol.
Ms HERNANDEZ (Canada) suggested that the paragraph should be amended to read: “Funds
required for the operation of this Protocol, including the funds required for secretariat services, shall
be charged against voluntary contributions from the Parties to this Protocol.” The sentence beginning
“The scale and mechanism” should be deleted.
Mr ALBUQUERQUE E SILVA (Brazil) expressed support for the proposal made by the
representative of Canada. An obligation on States that were not Parties to the protocol to assume
expenses related to its implementation was not acceptable.
Mr COMMAR (alternate to Mr Cotterell, Australia) expressed support for the proposal by the
representative of Canada, and for the view that the protocol should be funded by its Parties. The
proposal made on behalf of the European Union would be acceptable provided that the words
“Framework Convention on Tobacco Control Parties” were replaced by “Parties” alone.
Mr PINEDA (Mexico) asked whether the term “voluntary assessed contributions” as expressed
in the proposal made on behalf of the European Union meant that the contributions would not be paid
according to a scale of assessments and that there would be no obligation to make such payments.
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Ms HERNANDEZ (Canada), speaking at the invitation of the CHAIRPERSON, confirmed that
she had wished to remove the word “assessed” and to refer simply to “voluntary contributions”.
Ms CASSELS (New Zealand) expressed support for the proposal by the representative of
Canada, which she believed took account of many of the views expressed regarding funding of the
protocol at the preceding plenary meeting.
Mr NAGAOKA (Japan) expressed strong support for the proposal by the representative of
Canada. Some Parties to the Framework Convention might not accede to the protocol immediately
and, under the proposal made by the European Union, they could lose control over their voluntary
contributions under the Convention, with the associated loss of accountability to their taxpayers.
Ms MATSAU (South Africa), speaking on behalf of the Parties in the WHO African Region,
said that voluntary assessed contributions were not optional since they had already been agreed under
the terms of the Framework Convention. She was concerned that there was an attempt to remove a
reference to extra funding. She could support the proposal made on behalf of the European Union
since such funds would be required and would not necessarily be covered by the budget of the
Conference of the Parties. The same secretariat would serve both the Convention and the protocol and
its costs would need to be met.
Ms SY (Philippines) queried whether a provision in the protocol could be considered binding on
the Parties to the Framework Convention.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) replied that it could only be
binding on the Parties to the protocol, but the statement on funding might serve as a recommendation
to the Conference of the Parties to examine the issue further. It was true that the current wording could
give rise to questions concerning its legality.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, said that,
following consultations, he could support the proposal made on behalf of the European Union as the
protocol would be an extension of the Framework Convention. The proposal could serve as an active
means of encouraging all Parties to the Convention to join the protocol.
Mr SHAKERIAN (Islamic Republic of Iran) requested further clarification of the meaning and
origin of the term “voluntary assessed contributions”.
Dr NIKOGOSIAN (Head, Convention Secretariat) explained that the term did not appear in the
Framework Convention itself but had been the subject of a later decision by the Conference of the
Parties. Contributions were calculated using the United Nations assessment scale, which was based on
various factors including gross domestic product. The Conference of the Parties adopted a revised
scale every two years as part of its budget cycle and the Intergovernmental Negotiating Body must
decide whether the same procedures would apply to contributions made under the protocol. However,
the Conference of the Parties made no distinction between voluntary assessed contributions allocated
to operational costs and those used to fund implementation, treating them as a single source of
funding. If, under a protocol, voluntary assessed contributions, or voluntary contributions not
calculated on the basis of a scale of assessments, were to be earmarked for operational costs, a
different approach might be needed.
Mr SHAKERIAN (Islamic Republic of Iran) expressed the view that a protocol should be
funded by its Parties, but reserved further comment pending clarification of the legal implications of
such a provision for non-Parties.

SUMMARY RECORDS: TWELFTH MEETING

135

Mr VENKATACHALAM (India) said that contributions to cover the operational costs of a
protocol should be paid by the Parties to that protocol, not by Parties to the Framework Convention.
Mr YÜKSEL (Turkey), also reserving further comment, requested that the three options be
presented clearly for consideration before a decision was made.
Mr SHAKERIAN (Islamic Republic of Iran) suggested that all views should be heard but that a
decision should be postponed to allow time for further consultations.
The CHAIRPERSON said that even if agreement could not be reached on the paragraph by the
Intergovernmental Negotiating Body, a draft protocol containing text in square brackets could be
transmitted to the Conference of the Parties for final decision.
Dr AL-LAWATI (Oman) requested further details on the difference between voluntary
contributions and voluntary assessed contributions. Given that the term voluntary assessed
contributions was not used in the Framework Convention, he suggested that it be omitted from the
draft protocol and that the matter be decided subsequently by the Meeting of the Parties.
Dr NIKOGOSIAN (Head, Convention Secretariat) explained that, although both types of
contributions were entirely voluntary, using the scale of assessment gave a clearer idea of how much
Parties might contribute.
Dr ANIBUEZE (Nigeria) urged the Intergovernmental Negotiating Body, as a subsidiary body
of the Conference of the Parties, to take a decision on the issue.
Mr SONG (Singapore) suggested that, in the document accompanying the draft protocol, the
Conference of the Parties could be asked to consider whether Parties to the Framework Convention
would be willing to provide partial funding for the protocol, rather than including legally dubious
language in the text itself.
Mr NAGAOKA (Japan) said that it appeared from paragraph 1 of Article 2 of the draft protocol
that the Framework Convention and the protocol were separate legal instruments and that the Parties
to the Convention would not necessarily be bound by the provisions of the protocol.
The CHAIRPERSON said that agreement was unlikely to be reached on the issue during the
present meeting. He would prepare the three versions of paragraph 4 for consideration by
representatives at a subsequent meeting. In the event that they were unable to reach agreement then, a
fourth option would be to delete the paragraph and, as the representative of Singapore had proposed, to
send a note to the Conference of the Parties drawing attention to the question of funding.
It was so agreed.
Paragraph 3bis
Mr PARRONDO (Spain), speaking on behalf of the European Union, proposed a new paragraph
3bis for inclusion in Article 35, to read: “At each ordinary session, the Meeting of the Parties shall by
consensus adopt a budget and workplan for the financial period until the next ordinary session, which
shall be distinct from the Framework Convention on Tobacco Control budget and workplan.”
Mr COTTERELL (Australia) said that he had no objection to the new paragraph proposed by
the European Union, but asked for further clarification as to how it would tie in with other proposals
regarding the respective functions of the Conference of the Parties and the Meeting of the Parties.
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Mr SHAKERIAN (Islamic Republic of Iran) suggested that, as the proposal had only just been
submitted, discussion should be deferred until paragraph 4 of Article 35 was discussed again.
The CHAIRPERSON took it that the Intergovernmental Negotiating Body agreed to the
suggestion by the representative of the Islamic Republic of Iran.
It was so agreed.
Paragraph 5
The CHAIRPERSON invited comments on paragraph 5, which read: “The Rules of Procedure
and the Financial Rules of the Conference of the Parties shall apply, mutatis mutandis, to the Meeting
of the Parties.”
Ms HERNANDEZ (Canada), referring to Article 23.4 of the Framework Convention, said that
she had not seen the Financial Rules of the Conference of the Parties, but she assumed that a decision
had been taken to adopt the Financial Rules of WHO.
Dr NIKOGOSIAN (Head, Convention Secretariat) confirmed that the first session of the
Conference of the Parties had decided to adopt WHO’s Financial Rules.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that the
paragraph should state that the Rules of Procedure and the Financial Rules of the Conference of the
Parties would apply, mutatis mutandis, to the Meeting of the Parties until the Meeting of the Parties
had decided on its own Rules of Procedure and Financial Rules.
Mr PARRONDO (Spain), speaking on behalf of the European Union, expressed doubt at the
value of that proposal; however, if Parties felt it necessary, the words “until the Meeting of the Parties
decides otherwise” could be added at the end of the paragraph.
Ms HERNANDEZ (Canada) said that paragraph 5 should remain unchanged, as it was common
practice that provisions of a convention should apply mutatis mutandis in its protocols.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) replied that, although it was
common practice to apply the rules of procedure and the financial rules of a parent convention to its
protocols, it was not the only option. Amending paragraph 5 as suggested by the representative of
Spain was a viable alternative.
Dr RANGREJI (India) suggested that the words “to the WHO Framework Convention on
Tobacco Control” be inserted after “Conference of the Parties” and expressed support for the
amendment proposed by the representative of Spain.
The CHAIRPERSON said that Parties appeared to be close to agreeing on a text that would
read: “The Rules of Procedure and the Financial Rules of the Conference of the Parties to the WHO
Framework Convention on Tobacco Control shall apply, mutatis mutandis, to the Meeting of the
Parties to this Protocol until the Meeting of the Parties decides otherwise”. However, he would review
the drafting of the paragraph and present it to a subsequent meeting.
It was so agreed.
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Paragraph 6
The CHAIRPERSON invited comments on paragraph 6, which read: “Article 23.5 of the WHO
Framework Convention on Tobacco Control shall apply, mutatis mutandis, to this Protocol, subject to
any modifications decided by the Meeting of the Parties.”
Mr SHAKERIAN (Islamic Republic of Iran) said that the term “mutatis mutandis” was
potentially ambiguous; he was unsure whether the actions described in the paragraph would be taken
by the Conference of the Parties or the Meeting of the Parties.
The CHAIRPERSON said that, in applying Article 23.5 of the Framework Convention to the
protocol, the term “mutatis mutandis” would mean that “Meeting of the Parties” would replace
“Conference of the Parties” and that “Protocol” would replace “Convention”.
Mr SHAKERIAN (Islamic Republic of Iran) said that, in that case, the paragraph should be
deleted or redrafted to avoid confusion and to allay any concern that the Conference of the Parties
might review implementation of the protocol. Since Article 23.5 of the Framework Convention
referred to a number of articles in the Convention, it would be difficult to apply it “mutatis mutandis”
to another instrument. He was concerned that, as currently worded, paragraph 6 could bind a future
Meeting of the Parties to decisions taken in the Conference of the Parties; therefore he would prefer
the terms of Article 23 of the Convention to apply “until the Meeting of the Parties decides otherwise”.
He requested further clarification from the representative of the Office of the Legal Counsel.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) acknowledged that the term
“mutatis mutandis” left a degree of latitude when applied to such a complex issue: it could give rise to
controversy and more discussion would be required to determine its meaning in the present context.
He suggested that paragraph 6 be deleted, or that Article 23.5 be examined in order to establish how to
provide review functions under the draft protocol, although the latter option would be timeconsuming. Alternatively, the paragraph could be redrafted to provide for the basic requirement to
review implementation of the protocol, and the Meeting of the Parties could develop the review
mechanism at the appropriate time.
Mr PARRONDO (Spain), speaking on behalf of the European Union, drew attention to the fact
that not all the provisions of Article 23.5 of the Convention should apply, mutatis mutandis, to the
protocol. In particular, the Meeting of the Parties should not be able to establish subsidiary bodies.
Mr NAGAOKA (Japan) proposed that the word “shall” should be replaced with the word “may”
and that the words “mutatis mutandis” should be deleted. The aim of Article 23.5 of the Framework
Convention was to promote effective implementation of the Convention. It would not be too late for
the first session of the Meeting of the Parties to the protocol to decide which provisions of that Article
would be applied to the protocol, with modifications if necessary.
Mr AL BAKER (United Arab Emirates) supported those representatives who had highlighted
the difficulties of applying Article 23.5 of the Framework Convention to the draft protocol on a
“mutatis mutandis” basis. The detailed provisions of the Article, which contained references to other
articles of the Convention, would not lend themselves to such an approach.
The CHAIRPERSON suggested that paragraph 6 should be redrafted to take account of the
concerns expressed.
It was so agreed.
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Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
introduced a white paper prepared by an informal working group comprising representatives of Parties
in the WHO Region of the Americas, the WHO European Region and the WHO Western Pacific
Region. The document, which was based as closely as possible on the Chairperson’s negotiating text,
contained suggestions relating to Articles 6 and 7 of the draft protocol and was intended to contribute
to discussions, with a view to achieving the goal of transmitting a draft protocol acceptable to all
Parties to the next session of the Conference of the Parties.
Mr SHAKERIAN (Islamic Republic of Iran), while welcoming the efforts of the Parties
involved to coordinate their views, as they were entitled to do, recalled that the suggestion to establish
a formal working group under the Chairperson’s guidance had been rejected at the beginning of the
session. Such a group would have been open to all Parties. He stressed that negotiations should be
carried on either in plenary session or in an open-ended drafting group, which could be established if
necessary.
Ms MATSAU (South Africa) supported the views of the previous speaker. The work done by
the intersessional Drafting Group had been duplicated by revisiting every paragraph discussed, while
the suggestion to hold an open-ended working group had been rejected at the outset of the fourth
session of the Intergovernmental Negotiating Body. It would be inappropriate to consider the document
be prepared by the informal working group, as the results of their discussions might differ from those
of the intersessional meeting and the Intergovernmental Negotiating Body in plenary session.
Mr PINEDA (Mexico) said that the informal working group had taken the results of
intersessional negotiations into account. The Parties involved had acted in good faith and had not
intended to circumvent proper procedures. He requested that Parties consider the document as part of
its wider discussions, with no obligation to incorporate its suggestions into the draft protocol.
The CHAIRPERSON, reaffirming the common objective of making progress towards an agreed
draft protocol, said that negotiations would proceed on the basis of his existing texts, but that
contributions from all Parties would be given due consideration.
Mr DLAMINI (Swaziland) stressed that any contributions should be made to a forum in which
all Parties were represented.
The CHAIRPERSON, outlining the organization of further work during the session, urged
speakers to restrict their comments to matters of substance, as time was running out to finalize the
draft protocol.
Dr SA’A (Cameroon) supported the remarks of the Chairperson, particularly in view of the fact
that substantial drafting proposals were now being made by various Parties. The objective of agreeing
to a draft protocol acceptable to all Parties should be borne in mind. To that end, he requested the
Chairperson and the Convention Secretariat to devise a method of work to ensure that further
negotiations progressed efficiently and effectively. The Intergovernmental Negotiating Body had
much to reflect on if it was to achieve its goal and ensure that its efforts were not wasted.
(For continuation of the discussion on Article 35, see summary record of the thirteenth meeting.)

The meeting rose at 21:40.

THIRTEENTH MEETING
Friday, 19 March 2010, at 10:25
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

REPORT ON CREDENTIALS (continued from the fifth meeting)

The CHAIRPERSON said that, since the adoption of the first report on credentials, contained in
document FCTC/COP/INB-IT/4/6, original credentials had been received from Angola, the
Plurinational State of Bolivia, Chile, Djibouti, Equatorial Guinea, Nicaragua and the Solomon Islands.
As there had been no opportunity to convene the Bureau to examine the documents, he had examined
them himself and found them to be in conformity with the Rules of Procedure. He therefore
recommended that the Intergovernmental Negotiating Body accept those Parties as having submitted
formal credentials.
It was so agreed.

2.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev.1, FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1) (continued from the twelfth
meeting)

The CHAIRPERSON suggested that an open-ended working group should be established in
order to decide what terms should be defined in the draft protocol and to prepare definitions for those
terms. In addition to the existing terms in Article 1 of the negotiating text, which were displayed on
the screen, new proposals had been received from Parties: “all reasonably effective measures”;
“artisanal production”; “blocked customers”; “brokering”; “central point”; ”cigarette paper”;
“clearing-house data base”; “commercial imports and exports”, “commercial quantities”; “commercial
scale”; “competent authority”; “competent national authority”; “consignment”; “Convention”;
“distribution”; “environmentally friendly methods”; “free zone”; “freezing”; “goods”; “intermingling”
or “intermingled”; “key inputs”; “law enforcement action”; “legal person” or “juridical person” or
“juristic person”; “manufacturing equipment used in the manufacture of tobacco products”;
“manufacture of tobacco products”; “non-commercial basis”; “natural person”; “offences”; “offender”;
“primary processing”; “scales of transport”; “secure exchange of information”; “small or mediumsized businesses”, “smuggling”; “sufficient evidence”; “traditional growers working on a noncommercial basis”; “transport”; “unnecessary burden”; and “warehousing”. A number of the terms,
such as “transport”, “legal person” and “natural person” appeared frequently in international
legislation and one of the tasks of the working group would be to restrict the definitions to terms
essential for the proper understanding and functioning of the protocol and to exclude any that were
adequately defined elsewhere.
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Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas,
asked whether the Chairperson understood the term “central point” to have the same meaning as
“global information sharing focal point”, which appeared in paragraph 1 of Article 7, or whether a
definition of the latter term had yet to be agreed.
The CHAIRPERSON said that the open-ended working group could consider the definitions in
Article 7, including “global information sharing focal point” and decide whether any further terms
should be added.
Ms EMMERLING (European Union) asked whether the list of terms read out by the
Chairperson was complete, since her Party had also submitted the definitions for “regional economic
integration organizations” and “personal data”.
The CHAIRPERSON said that the open-ended working group would be able to take into
account any definitions submitted thus far. Responding to a comment from Mr MURADLY
(Azerbaijan), he confirmed that the open-ended working group would decide which terms to exclude
on the basis that they were obvious or unnecessary. He took it that the approach outlined could be
forwarded as an instruction to the open-ended working group which would be requested to report to
the plenary at a suitable stage in the proceedings.
Ms ALI-HIGO (Djibouti) said that she could agree to the suggestion by the Chairperson provided
that the meeting of the working group was held in the afternoon, when interpretation would be available.
Mr SAINT-DENIS (Canada) said that he was concerned that, if the open-ended working group
and the plenary met concurrently, smaller delegations and experts might be unable to participate fully
in both meetings. He sought assurance that the output of the working group would be submitted to the
Intergovernmental Negotiating Body in plenary session for discussion and final approval.
The CHAIRPERSON said that, given timetable constraints, he saw no option but to suggest that the
meetings were held concurrently. It might be that larger delegations could assist smaller delegations
from the same Region to ensure their representation in both meetings. The open-ended working group
would report back to the plenary.
Having noted the request by Mr NDAO (Senegal) that the open-ended working group should
not meet without interpretation, the remark by Dr NZEYIMANA (Rwanda) that it would be preferable
for the meetings to be held consecutively to allow smaller delegations to participate in both, and the
request by Ms ALI-HIGO (Djibouti) that there should be interpretation into French, he suggested that
the working group should be held in the afternoon with full interpretation.
It was so agreed.
Part VII: Institutional arrangements and financial resources (continued from the twelfth meeting)
•

Article 35: Meeting of the Parties (continued from the twelfth meeting)

The CHAIRPERSON drew attention to a revised draft text reflecting the amendments proposed
at the previous meeting which read:
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PART VII: INSTITUTIONAL ARRANGEMENTS AND FINANCIAL RESOURCES
Article 35
Meeting of the Parties
1.
A Meeting of the Parties to this Protocol is hereby established. The first session of the Meeting
of the Parties shall be convened by the Convention Secretariat in conjunction with the next regular
session of the Conference of the Parties following the entry into force of this Protocol. (Consensus)
2.
Thereafter, regular sessions of the Meeting of the Parties shall be convened by the Convention
Secretariat, in conjunction with regular sessions of the Conference of the Parties. (Consensus)
3.
Extraordinary sessions of the Meeting of the Parties shall be held at such other times as may be
deemed necessary by the Meeting or at the written request of any Party, provided that, within
six months of the request being communicated to them by the Convention Secretariat, it is supported
by at least one third of the Parties. (Consensus)
[3 bis. At each ordinary session, the Meeting of the Parties shall by consensus adopt a budget
and workplan for the financial period until the next ordinary session, which shall be distinct
from the Framework Convention on Tobacco Control budget and workplan.]
[4. Funds required for the operation of this Protocol, including [those] / [the extra funds] required
for secretariat services, [and which are not covered by the budget of the Conference of the
Parties,] shall be charged against [voluntary [assessed]] contributions from [the] / [Framework
Convention on Tobacco Control] Parties / [to this Protocol]. [The scale and mechanism of such
contributions as well as of other possible resources for implementation of the Protocol shall be decided
by the Meeting of the Parties.]1
or
[Funds required for the operation of this Protocol, including the extra funds required for
secretariat services, and which are not covered by the budget of the Conference of the Parties,
shall be charged against voluntary assessed contributions from the Framework Convention on
Tobacco Control Parties.]2
or
[Funds required for the operation of this Protocol, including the extra funds required for
secretariat services, shall be charged against voluntary contributions from the Parties to this
Protocol.]]1
5.
[The Rules of Procedure and the Financial Rules of the Conference of the Parties [to the WHO
Framework Convention on Tobacco Control] shall apply, mutatis mutandis, to the Meeting of the

1

Proposal as shown on screen.

2

Proposal of one delegation extracted from that shown on screen, included for clarification as requested during the

Plenary.
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Parties [to this Protocol] [until the Meeting of the Parties decides [on its Rules of Procedure and
Financial Rules] / [otherwise]]].1
or
[The Rules of Procedure and the Financial Rules of the Conference of the Parties to the
WHO Framework Convention on Tobacco Control shall apply, mutatis mutandis, to the
Meeting of the Parties to this Protocol until the Meeting of the Parties decides otherwise.]2
6.
Article 23.5 of the WHO Framework Convention on Tobacco Control [shall] / [may] apply
[mutatis mutandis] to this Protocol, subject to any modifications decided by the Meeting of the Parties.
Paragraph 5
In the absence of any comment, the CHAIRPERSON took it that representatives could accept
the compromise text presented in the second version of paragraph 5.
It was so agreed.
Paragraph 6
The CHAIRPERSON recalled that representatives had been concerned that the term “mutatis
mutandis” could give rise to confusion. He therefore suggested that the paragraph should be replaced
by the following text adapted from Article 23.5 of the Framework Convention: “The Meeting of the
Parties shall keep under regular review the implementation of the Protocol and take the decisions
necessary to promote its effective implementation.” He took it that the Intergovernmental Negotiating
Body could accept his suggestion.
It was so agreed.
Paragraphs 3bis and 4
The CHAIRPERSON suggested that, since the issues dealt with under both paragraphs fell
within the remit of the Conference of the Parties, they should be transmitted to the Conference of the
Parties as they were for its consideration and decision.
Mr SONG (Singapore) recalled that he had expressed serious reservations concerning the
inclusion of any suggestion that Parties to the Framework Convention might be obliged to supply
funds for the operation of the protocol. If the Conference of the Parties were to fund the protocol, it
should be an independent decision of the Conference of the Parties. He suggested that the issue could
be raised in a footnote, rather than in the body of the draft text, and sought advice from the Office of
the Legal Counsel as to how best to proceed.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) agreed with the representative
of Singapore that to include such a provision in the protocol would be legally dubious since it would
not be binding under international law. Introducing a legal obligation that could have no effect in
practice would be unusual, at the least, even if it were intended principally to draw the attention of the
Conference of the Parties to the issue of funding. According to the Rules of Procedure, the Conference

1

As shown on screen.

2

Consolidated Chair’s text.
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of the Parties must decide on financial matters, such as whether to cover the operational costs of a
protocol, by consensus. It might be more appropriate to insert a placeholder in place of paragraphs
3bis and 4.
Mr SHAKERIAN (Islamic Republic of Iran), supporting the Chairperson’s proposal that a
decision on paragraphs 3bis and 4 should be left to the Conference of the Parties, suggested that the
text should be transmitted in its original form, with the amendments proposed indicated in footnotes or
tabled again before the Conference of the Parties.
The CHAIRPERSON said that it might be preferable to delete paragraphs 3bis and 4 and to
insert a placeholder, as suggested by the Office of the Legal Counsel. Alternatively, as suggested by
the representative of the Islamic Republic of Iran, the paragraphs could be submitted to the Conference
of the Parties in the form in which they appeared in the revised draft text, with an explanatory note.
Ms SY (Philippines) supported the comments of the representatives of Singapore and the
Islamic Republic of Iran. The Intergovernmental Negotiating Body would be acting beyond its
mandate if it submitted a draft protocol to the Conference of the Parties that contained a legally
dubious provision requiring action from non-Parties to the instrument. She asked for legal clarification
concerning the most appropriate form in which to transmit the relevant information to the Conference
of the Parties.
Dr AL-LAWATI (Oman) said that decisions on financing should not be referred to the
Conference of the Parties but left to the Meeting of the Parties to the protocol, in line with the
precedent set in the case of the Framework Convention.
The CHAIRPERSON, speaking on the advice of the Office of the Legal Counsel, said that it
would be for the Conference of the Parties to decide what issues the Meeting of the Parties should
examine. He suggested that paragraphs 3bis and 4 should be deleted and a footnote inserted to the
effect that no agreement had been reached on provisions with financial implications for Parties and
that the Intergovernmental Negotiating Body recommended that they should be considered by the
Conference of the Parties.
Mr NAGAOKA (Japan), underlining the concerns expressed by the Office of the Legal
Counsel, said that the issue at stake was whether a sovereign State could be bound by an instrument to
which it was not a Party, a question that went to the heart of international treaty law. The inclusion of
the provisions concerning funding would set a negative precedent, and he urged that they should be
withdrawn.
Mr YÜKSEL (Turkey) said that he supported the Chairperson’s proposal, but he believed that the
merit of the amendments should be recognized by transmitting them to the Conference of the Parties.
The CHAIRPERSON said that the revised draft text before the Intergovernmental Negotiating
Body, which detailed the amendments, would continue to exist as a reference document, although
paragraphs 3bis and 4 would not be included in the text of the protocol to be transmitted to the
Conference of the Parties. Parties would be free to table amendments again at the fourth session of the
Conference of the Parties.
Ms MATSAU (South Africa) said that she supported the Chairperson’s position, particularly as
she strongly disagreed with the amendments proposed on behalf of the European Union.
Dr SA’A (Cameroon) said that he supported the Chairperson’s suggestion. Controversial
provisions that might prevent some Parties from ratifying the protocol should be omitted from the text.
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Mr PARRONDO (Spain), speaking on behalf of the European Union, said that, although he
would prefer to retain both paragraphs, if that blocked progress in the negotiations, he could accept
their deletion. While agreeing to the Chairperson’s suggestion in principle, he requested that the
Intergovernmental Negotiating Body should return to the issue before the end of the present session,
so that he could propose alternatives to his previous amendments that would address the legal
concerns raised.
The CHAIRPERSON said that they would return to the issue if time permitted.
Mr PARRONDO (Spain), speaking on behalf of the European Union, suggested that paragraphs
3bis and 4 should be replaced by a single paragraph, to read: “The Meeting of the Parties shall by
consensus adopt financial provisions governing the functioning of the Secretariat. At each ordinary
session, it shall adopt a budget for the financial period until the next ordinary session.”
The CHAIRPERSON said that the proposal by the European Union would be recorded, but that
it would not be included in the text that would be forwarded to the Conference of the Parties. Further
to the comments already received, he took it that his suggestion that paragraphs 3bis and 4 would be
deleted from the draft protocol but included in the reference document to be forwarded to the
Conference of the Parties had been accepted.
It was so agreed.
(For continuation of the discussion on Article 35, see summary record of the fourteenth meeting.)
•

Article 36: Secretariat

The CHAIRPERSON said that Article 36 in document FCTC/COP/INB-IT/3/5 Rev.1 was
almost identical to the analogous sections of the Framework Convention.
Paragraph 1
Ms HERNANDEZ (Canada) proposed that the paragraph should be amended to read: “The
Secretariat established by Article 24 of the WHO Framework Convention on Tobacco Control shall
serve as the Secretariat of this Protocol. Parties to the Protocol shall pay for the additional capacity
required by the Convention Secretariat to serve the Protocol.”
The CHAIRPERSON pointed out that the term “Convention Secretariat” was defined in
Article 1 of the protocol, so that it could be used without further explanation. The new sentence
proposed strayed into the realms of financial activities which, in line with the previous debate on
Article 35, should be decided by the Conference of the Parties. He requested the representative of
Canada not to press for that amendment, as the Conference of the Parties would examine ways of
funding the Convention Secretariat when it considered Article 35 of the protocol.
Ms HERNANDEZ (Canada) agreed to withdraw the amendment, provided that the possibility
remained to discuss Article 36 again at a later stage.
Ms MATSAU (South Africa) supported the Chairperson’s remarks concerning the proposed
new sentence.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that the
Secretariat of the protocol should act as global information sharing focal point for tracking and tracing,
as discussed in connection with Article 7 of the protocol.
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The CHAIRPERSON said that agreement must be reached on Article 7 before the Parties could
decide to ascribe that function to the Secretariat. He took it that representatives could accept the text of
paragraph 1 without amendment.
It was so agreed.
Paragraph 2
The CHAIRPERSON said that the difference between paragraph 2 and the analogous section of
the Framework Convention was the addition of the function of establishing and maintaining a
clearing-house mechanism for receiving, analysing and transmitting reports referred to in
subparagraph (b), which was not to be confused with acting as a global information sharing focal point
for tracking and tracing.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he was
dissatisfied with the Chairperson’s decision not to allow consideration of the wording he had proposed
to replace paragraphs 3bis and 4 of Article 35; it had been modelled closely on Article 23.4 of the
Framework Convention, and was intended as a constructive suggestion to take account of concerns
expressed.
He proposed the following amendments to paragraph 2 of Article 36: subparagraph (a) should
be altered to read: “make arrangements for sessions of the Meeting of the Parties and any supporting
bodies, such as working groups, and provide them with services as required”; in subparagraph (c), the
words “required in accordance with the provisions of the Protocol” should be inserted after “exchange
of information”, in order to align the text with the wording of the Framework Convention, and the
remainder of the subparagraph should be deleted; and in subparagraph (f), the words “especially with
relevant United Nations organizations and other bodies for the regional and country-specific
implementation” should be added after “administrative and contractual arrangements”. He sought
clarification on subparagraph (g), which introduced a Secretariat function that was not provided for in
the Framework Convention, and queried the use of the phrase “enter into official relations with the
Meeting of the Parties”.
The CHAIRPERSON apologized for having appeared to be unreceptive to the revised proposal
for Article 35 made by the representative of Spain, which could be discussed in plenary session if
Parties so desired.
Dr NIKOGOSIAN (Head, Convention Secretariat) explained that the secretariat function
described in subparagraph (g) was accorded to the Convention Secretariat under the Rules of
Procedure of the Conference of the Parties. The protocol was intended to consolidate the relevant
provisions of the Convention and the Rules of Procedure in one instrument.
Ms HERNANDEZ (Canada) also queried the terminology used in subparagraph (g).
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) explained that the phrase
“enter into official relations with” was used in other WHO contexts, but that the Framework
Convention referred to “observer status”. He suggested that the words “be accredited as observers to”
should be used in the protocol for the sake of consistency. Subparagraph (g) would therefore be
amended to take into account the concern raised by the representative of Canada. It would read:
“receive and review applications by intergovernmental and nongovernmental organizations wishing to
be accredited as observers to the Meeting of the Parties in order to present the applications to the
Meeting of the Parties for its consideration;”.
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The CHAIRPERSON said that he took it that subparagraph (g), as amended, was accepted.
It was so agreed.
Ms MATSAU (South Africa) said that the amendment proposed on behalf of the European
Union to subparagraph (f) could limit the scope of the contractual arrangements entered into and, since
Parties might wish to source services outside the United Nations organizations, she would prefer the
original wording.
Mr PARRONDO (Spain), speaking on behalf of the European Union, explained that, initially,
WHO regional and country offices would not have the necessary expertise to implement the protocol
on the ground, and therefore implementation would need to be carried out in close collaboration with
or through relevant organizations.
Ms MATSAU (South Africa) reiterated that she preferred the text as it stood, without amendment.
Mr SHAKERIAN (Islamic Republic of Iran) supported the view that subparagraph (f) should
not be altered. Although the proposal made on behalf of the European Union had some merit, given
time constraints it was more important to restrict discussion to essential changes.
Mr DE CAMPOS RIBEIRO (Brazil) and Mr TAGOE (Ghana), speaking on behalf of the
Parties in the WHO African Region, supported the position of the representative of South Africa.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, supported the comments made by the representative of the Islamic Republic of Iran. He
suggested that, in future, only those articles that had not been agreed should be discussed.
The CHAIRPERSON confirmed that such was his intention.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that, in the interest of
consensus, he would withdraw his proposed amendment to subparagraph (f).
Ms ALI-HIGO (Djibouti) asked why the deletion of the last section of paragraph 2(c), reading
“and in identifying and accessing available resources and mechanisms to facilitate the implementation
of their obligations under this Protocol”, had been suggested.
Mr PARRONDO (Spain), speaking on behalf of the European Union, explained that the
intention was to reflect the language used in Article 24.3(c) of the Framework Convention.
Ms ALI-HIGO (Djibouti), expressing the view that differences between the protocol and the
Framework Convention were acceptable, disagreed with the suggested deletion. The innovative
approach of mandating the Secretariat to assist developing countries should be retained in the
paragraph.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that, while it was
essential for developing countries and countries with economies in transition to receive support and
technical assistance in order to implement the protocol, his Party would find it difficult to accept
language that deviated from the text of the Framework Convention.
Dr VINIT (Papua New Guinea) said that he believed developing countries would not wish the
last section of the paragraph to be deleted and he requested that their views should be respected.
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Mr LONGOLOMOI (Kenya) endorsed the comments of the representatives of Djibouti and
Papua New Guinea. The issue should be addressed so that all Parties could implement the protocol.
Mr DLAMINI (Swaziland) explained that the text of subparagraph 2(c), as drafted, served to
clarify and to expand on subparagraph of Article 24.3(c) of the Framework Convention.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, said that he had no objection to the proposed addition to subparagraph 2(c) but he could not
accept the deletion of the last section, which was important and not detrimental to any Party.
Mr COTTERELL (Australia), speaking on behalf of the Parties in the WHO Western Pacific
Region, expressed no strong view on the issue but noted the views of the representative of Papua New
Guinea and the general understanding of the need for assistance to developing countries in
implementing the protocol.
Ms BASTOS DE ANDRADE (Brazil) said that she agreed with the position adopted by the
representative of Papua New Guinea. She suggested that the subparagraph should be amended to read:
“provide advice and support to the Parties on request in the compilation, communication and exchange
of information required in accordance with the provisions of the Protocol”. This would take into
account the views expressed by the representative of the European Union. The subparagraph could
then continue as follows: “and in particular to developing country Parties and Parties with economies
in transition in identifying and accessing available resources and mechanisms to facilitate the
implementation of their obligations under this Protocol”. Nevertheless, she could accept the original
formulation.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that, while he
appreciated the efforts made to reach a compromise, he would reserve his position in respect of the last
part of the paragraph pending consultation with the Parties in the European Union.
The CHAIRPERSON said that, given that all of the Regions appeared to be strongly in favour
of retaining the final part of subparagraph (c), he would ask the representative of the European Union
to reconsider his position. He invited comments on the amendments proposed to subparagraph 2(a).
Dr AL-LAWATI (Oman) said that, as a body established by the Meeting of the Parties would be
subsidiary to it, the proposal to refer instead to “supporting bodies” was unnecessary.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that there was some
ambiguity between the terms “supporting body” and “subsidiary body”, particularly since both terms
could be used to refer to a working group. Subsidiary bodies did not have decision-making powers, but
were established in order to provide recommendations to a parent organ, which remained the
competent body to take decisions.
The CHAIRPERSON asked the representative of the European Union to clarify the intent of the
proposed amendment and his understanding of the difference between supporting and subsidiary bodies.
Mr PARRONDO (Spain), speaking on behalf of the European Union, explained that he had
requested that the subparagraphs should be reformulated in order to limit the risk that too many new
subsidiary bodies would be created.
Ms MATSAU (South Africa) said that, based on the legal advice received, it would be more
appropriate to retain the reference to subsidiary bodies and to leave the wording of the subparagraph
unchanged.
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Ms HERNANDEZ (Canada) said that she was concerned by the use of the term “supporting
bodies”. In order to maintain consistency with the Rules of Procedure, the reference should be to
“subsidiary bodies”.
Mr PINEDA (Mexico), speaking also on behalf of Panama, opposed the proposed amendments
to subparagraphs (a) and (c).
Mr CISSE (Senegal) suggested that deleting the words “and any subsidiary bodies” from
subparagraph (a) might be an acceptable compromise, in view of the reference to “other bodies
established by the Meeting of the Parties” which appeared later in the subparagraph.
Mr PARRONDO (Spain), speaking on behalf of the European Union, sought clarification of the
meaning of the term “mechanism”, since it did not appear in Article 23.5(f) of the Framework
Convention. If the explanation given was acceptable to the European Union, he would be able to agree
to the original wording of subparagraph 2(a).
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that he was unsure why
the reference to “mechanisms” had been introduced: it might have been intended to expand the scope
of examples of subsidiary bodies. It did not appear to have any substantive effect and therefore it could
be removed from subparagraph 2(a) without changing the scope of the provision.
The CHAIRPERSON said that, in the absence of any further comments, he would be take it that
consensus had been achieved on subparagraph (a) subject to the removal of the words “and
mechanisms”.
It was so agreed.
The CHAIRPERSON noted that the only subparagraph on which it appeared that agreement
remained outstanding was subparagraph 2(c) and he would await the views of the representative of the
European Union on the subparagraph at a later stage.
It was so agreed.
(For continuation of the discussion on Article 36, see summary record of the fourteenth meeting.)
•

Article 37: Relations between the meeting of the Parties and intergovernmental
organizations

The CHAIRPERSON drew attention to Article 37, as contained in document
FCTC/COP/INB-IT/3/5 Rev.1. He took it that, in the absence of any objections, Article 37 was
approved
It was so agreed.
•

Article 38: Financial resources

The CHAIRPERSON drew attention to Article 38, as contained in document
FCTC/COP/INB-IT/3/5 Rev.1, and invited comments on each paragraph in turn.
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Paragraph 1
The CHAIRPERSON took it that, in the absence of any objections, paragraph 1 was approved.
It was so agreed.
Paragraph 2
The CHAIRPERSON took it that, in the absence of any objections, paragraph 1 was approved.
It was so agreed.
Paragraph 3
Mr CISSE (Senegal), speaking on behalf of the Parties in the WHO African Region, said that
paragraph 3 seemed limited since it referred only to “funding for strengthening the capacity of
developing country Parties”, whereas Article 26.3 of the Framework Convention mentioned “funding
for the development and strengthening of multisectoral comprehensive tobacco control programmes”.
Mr JABER ALJEHANI (Saudi Arabia) said that paragraph 3 of Article 38, as drafted, could
have a negative effect on enforcement of Article 26 of the Framework Convention, which dealt with
financial resources in more general terms. He suggested that reference should be made to Article 26 of
the Convention, as it was more comprehensive and better addressed the needs of developing countries
and countries with economies in transition.
Ms ALI-HIGO (Djibouti) agreed that the reference in Article 26 of the Framework Convention
to “the development and strengthening of multisectoral comprehensive tobacco control programmes”
should be included in Article 38 of the protocol.
Ms HERNANDEZ (Canada) said that she would prefer paragraph 3 to remain unchanged: she
understood the interest of some Parties in referring to Article 26 of the Framework Convention, but the
paragraph quoted did not apply to the protocol since it referred to issues such as “crop diversification”
which were not relevant in the present case.
Mr LORENZO DOMÍNGUEZ (Mexico) said that he shared the view of the representative of
Canada, as references to multisectoral programmes and “nationally developed strategies of sustainable
development” were relevant in the context of the Framework Convention but not in that of the
protocol, which had a narrower focus.
Ms SY (Philippines) asked why the provisions of subparagraphs 5(c) and (d) of Article 26 of the
Framework Convention, and in particular the reference to the possible establishment of a global fund
and other financial mechanisms to support developing country Parties and Parties with economies in
transition, had not been reproduced in the protocol.
The CHAIRPERSON said that, although there were some differences between Article 38 of the
protocol and Article 26 of the Framework Convention, paragraph 3 of Article 38 would not diminish
the provisions of Article 26 of the Convention, which would continue to apply to all Parties to the
Convention. He asked whether it was necessary to add further wording to paragraph 3 of the protocol
if similar wording already existed in the Convention.
Mr CISSE (Senegal), speaking on behalf of the Parties in the WHO African Region, said that,
despite concerns that the paragraph was limited in scope and that it did not refer to the Framework
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Convention, if it was understood that the provisions of the Convention would apply then he could
accept the paragraph as drafted.
Mr NAGAOKA (Japan) said that, while the objectives of the Framework Convention and the
protocol were closely connected, they remained separate legal instruments with different objectives.
He was satisfied that the original wording of paragraph 3 met the needs of developing countries and
economies in transition.
Ms ALI-HIGO (Djibouti) asked whether the words “strengthening the capacity” referred to
training, equipment and meeting the objectives of the protocol: if they referred to training alone, the
concept was adequately covered under the section dealing with international cooperation.
The CHAIRPERSON replied that he understood the phrase to be wide-ranging and to refer to
strengthening capacity in order to meet the objectives of the protocol; therefore, it covered whatever
the Parties would need in order to implement the protocol.
Ms ALI-HIGO (Djibouti) suggested that the paragraph might therefore be amended to refer to
funding intended to achieve the objectives of the protocol or to support implementation of the
provisions of the protocol, perhaps with wording taken from Article 26.3 of the Framework
Convention: “funding for the development and strengthening of tobacco control programmes”.
The CHAIRPERSON said that the original wording of paragraph 3, which was taken from the
Framework Convention, covered a broad range of activities, and would be best left unaltered, although
that did not preclude suggestions from being made. In order to strengthen the link between Article 38 of
the protocol and Article 26 of the Convention, he suggested that the following words should be added
at the end of paragraph 1 of Article 38 of the Protocol: “and acknowledge the importance of Article 26
of the WHO Framework Convention on Tobacco Control in achieving the objectives of the
Convention.”
Dr LEON CHEMPEN (Peru) supported the suggested amendment and asked whether paragraph 3
would then be deleted, given that a reference to the Framework Convention would be added in
paragraph 1. In order to avoid links between Article 38 of the protocol and those provisions of
Article 26 that were not directly relevant to the protocol, she suggested that “as appropriate” or a
similar phrase be added to the amendment proposed to paragraph 1.
Mr PARRONDO (Spain), speaking on behalf of the European Union, supported the comments
by the representative of Canada to the effect that paragraph 3 should remain unchanged. With regard
to the proposed amendment to paragraph 1, which he did not support, he asked whether the last word
should be “Protocol” rather than “Convention”.
Mr CISSE (Senegal), speaking on behalf of the Parties in the WHO African Region, expressed
support for the proposed amendment to paragraph 1.
Mr LORENZO DOMÍNGUEZ (Mexico) said that, although he preferred the original wording of
paragraphs 1 and 3, he could accept the proposed amendment to paragraph 1 in a spirit of compromise.
Mr JABER ALJEHANI (Saudi Arabia) expressed support for the proposed amendment to
paragraph 1, which would obviate the need to delete paragraph 3.
Mr NAGAOKA (Japan) said that, although he did not support the proposed amendment to
paragraph 1, he could accept it.
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Mr MOHAMED DEIDA (Mauritania) said that, while he could accept the addition to paragraph 1,
paragraph 3 should remain unchanged.
Ms ALI-HIGO (Djibouti) said that, with the addition of the reference to Article 26 of the
Framework Convention in paragraph 1, paragraph 3 could remain unchanged.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he would
maintain his reservation regarding the amendment proposed to paragraph 1 until he had been able to
consult with the 27 Member States of the European Union.
Dr RANGREJI (India) said that he wished to emphasize the role of financial resources. In order
to do so, the words “in implementing the provisions of this Protocol” or “in implementation of the
Protocol” should be added after the word “play”.
The CHAIRPERSON explained that, as the current wording was taken from the Framework
Convention, it would be preferable not to alter it. Pending the result of European Union consultations
on the amendment proposed to paragraph 1, he invited comments on paragraph 4.
Paragraph 4
Ms SY (Philippines) proposed that paragraph 4 should include a provision that would read:
“Parties are encouraged to require the tobacco industry to cover costs associated with their obligations
under the Protocol”.
Mr PARRONDO (Spain), speaking on behalf of the European Union, expressed concern that
paragraph 4 implied a degree of earmarking of national funds, which should be a decision for
individual Parties. He had no objection to the proposal by the representative of the Philippines,
although the nature of the administrative or other costs defined by the word “obligations” should be
clarified and the words “subject to national laws and policies and where appropriate” should be
inserted after “Parties are encouraged”.
Ms ALI-HIGO (Djibouti) asked whether the proposal by the representative of the Philippines,
which required the tobacco industry to cover certain costs, would be legally viable and whether it
would be compatible with Article 5.3 of the Framework Convention.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) confirmed that Article 5.3 of
the Framework Convention would have to apply to the obligation in the proposal by the Philippines
and language would need to be found to reflect the coherence between the two paragraphs. Wording
allowing for limited engagement with the tobacco industry by the competent authorities was under
consideration for inclusion in other articles of the protocol and it could be adapted for use in Article 38.
Mr TORRES (Colombia) requested that Article 18 should be borne in mind during the drafting
of paragraph 4.
Ms ROA (Panama), supported by Ms MADRAZO (Mexico), agreed with the intervention by
the representative of Colombia and proposed that the words “in conformity with Article 18 of this
Protocol” should be added after “use”.
The CHAIRPERSON said that a provision similar to that proposed by the representative of the
Philippines had been suggested for inclusion in Article 18 of the draft protocol: if adopted, it would
require the tobacco industry to bear the costs associated with the destruction and disposal of
confiscated equipment, tobacco and tobacco products. Paragraph 4 of Article 38 could perhaps be split
into two parts: the first would encourage Parties to deal with the proceeds of confiscated crime to
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achieve the objectives of the protocol; while the second would require the tobacco industry to bear
certain costs.
Ms ROA (Panama) requested that her proposed amendment should be shown on the screen. It
was essential that paragraph 4 should be applied in conformity with Article 18 since there was a
discrepancy between the reference to the use of “any confiscated proceeds of crime” in paragraph 4 and
the requirement in Article 18 that all cigarettes and tobacco products should be immediately destroyed.
Ms MADRAZO (Mexico) said that she shared the view expressed by the representative of
Panama and requested the Chairperson to respond on that point.
Ms ROA (Panama), responding to a request for clarification from the CHAIRPERSON, said
that she had requested that reference should be made to Article 18 of the protocol but she had not
requested a reference to national laws and policies.
The CHAIRPERSON explained that two issues were being examined: the relationship between
paragraph 4 and Article 18; and the wider costs involved in implementing the protocol.
Ms ROA (Panama) said that paragraph 4 should deal separately with the question of the
confiscated proceeds of crime and payment of the costs of destruction.
The CHAIRPERSON said that, as originally worded, paragraph 4 had encouraged Parties to use
the confiscated proceeds of crime to achieve the objectives set out under the protocol. A second and
wider issue that required the tobacco industry to pay the costs associated with Parties’ obligations had
then been introduced.
Ms MADRAZO (Mexico) said that the concern shared by the representatives of Colombia,
Panama and Mexico was not whether the tobacco industry should pay for the destruction of tobacco
products but whether there could be confusion between the first line of paragraph 4, which referred to the
use of “any confiscated proceeds of crime”, and the apparently conflicting requirement in Article 18
that confiscated tobacco products should be destroyed. She wished to clarify that point before
proceeding with the discussion on the rest of paragraph 4.
The CHAIRPERSON thanked the representative of Mexico and said that he had finally
understood that the representatives of Colombia, Mexico and Panama wished to avoid referring in
paragraph 4 to any action that could contradict Article 18. The insertion of the words “without
prejudice to Article 18” in paragraph 4 might meet the concerns raised.
(For continuation of the discussion on Article 38, see summary record of the fourteenth meeting.)

The meeting rose at 13:00.

FOURTEENTH MEETING
Friday, 19 March 2010, at 14:55
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5
and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part VII: Institutional arrangements and financial resources (continued)
•

Article 38: Financial resources (continued)

Paragraph 4
The CHAIRPERSON recalled his proposal to insert the words “without prejudice to Article 18”
at the beginning of the paragraph. That proposal had been made in response to the concern expressed
by the representatives of Colombia, Mexico and Panama at the previous meeting that paragraph 4 should
not override the requirement for the destruction of cigarettes and manufacturing equipment contained
in Article 18.
Mr DE LA GUARDIA CUETO (Mexico) supported the Chairperson’s proposal.
The CHAIRPERSON suggested that the proposal made by the representative of the Philippines
at the previous meeting to introduce a provision that encouraged Parties to require the tobacco industry
to meet the costs associated with their obligations under the protocol, should be dealt with in a new
paragraph 7. In the absence of any comments, he took it that representatives could agree to split
paragraph 4 as he had proposed.
It was so agreed.
The CHAIRPERSON said that the revised version of paragraph 4 would read: “Without
prejudice to Article 18, Parties are encouraged, subject to national laws and policies and, where
appropriate, to use any confiscated proceeds of crime as well as other proceeds of the implementation
of this Protocol to achieve the objectives set out under this Protocol”.
Mr PARRONDO (Spain), speaking on behalf of the European Union, requested that, in order to
make the reference in paragraph 4 to the confiscated proceeds of crime more specific, the phrase “any
confiscated proceeds of crime related to this Protocol” should be used.
The CHAIRPERSON took it that paragraph 4, as amended, was acceptable to all Parties.
It was so agreed.

- 153 -

154 INB: PROTOCOL ON ILLICIT TRADE IN TOBACCO PRODUCTS – FOURTH SESSION

Paragraph 5
The CHAIRPERSON said that the wording of paragraph 5 in the negotiating text (document
FCTC/COP/INB-IT/3/5 Rev.1) was taken from the Framework Convention. In the absence of any
comment, he took it that the paragraph was acceptable to all Parties.
It was so agreed.
Paragraphs 6 and 8
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, recalled
that the Parties in his Region had raised the possibility of Parties levying taxes or other charges in
order to cover the costs of implementing the protocol. As that did not appear to be covered in
subparagraph 6(a), he requested that a new paragraph 8 should be added, to read: “Encourages Parties
to levy taxes and other forms of charges to finance implementation of the Protocol.”
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he did not object
to that proposal but suggested the following alternative wording: “Parties shall endeavour to achieve
self-financing of the implementation of the Protocol, it being an important financing source at the
country level once the system is up and running.”
Mr NAGAOKA (Japan) asked the representatives of Senegal and Spain to explain how their
proposals differed from those set out in paragraph 2 of Article 38.
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, said that
subparagraph 6(a) dealt with existing resources and he had attempted to introduce a reference to the
creation of new resources. Replying to a question from Mr BALOCH (Pakistan), he confirmed that the
taxes referred to in his proposal were to be levied specifically on tobacco products.
Mr PARRONDO (Spain), speaking on behalf of the European Union, in response to the
question by the representative of Japan, explained that paragraph 2 of Article 38 referred only to
financial support provided by each Party. After the introductory phase, however, the system should
become self-financing.
Mr BALOCH (Pakistan) suggested that the proposal made by the representative of Senegal
should be amended to specify that taxes and charges were to be levied on tobacco products.
Ms HERNANDEZ (Canada) said that many of the issues included in the new proposals were
already covered in paragraph 2.
Mr ALBUQUERQUE E SILVA (Brazil), supported by Mr PINEDA (Mexico), said that,
whichever proposal was chosen, the expression “subject to their national law” should be inserted.
Mr NAGAOKA (Japan) said he favoured the proposal made by the representative of Senegal.
Given its similarities with paragraph 2, however, he suggested that it be inserted immediately after that
paragraph or that wording be added to link the two paragraphs.
Mrs DEMUNI DE SILVA (Sri Lanka), expressing support for the proposal made by the
representative of Senegal, suggested that the words “encourages the Parties” should be altered to “the
Parties may” or “the Parties shall”.
The CHAIRPERSON suggested the words: “the Parties are encouraged”.
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Mrs DEMUNI DE SILVA (Sri Lanka) said that a stronger formulation should be used.
Mr PARRONDO (Spain), speaking on behalf of the European Union, queried whether it was
possible to levy fines on products.
The CHAIRPERSON agreed that a fine should be levied on a person and not a product. He
suggested that the proposals made by the representatives of Senegal and Spain, as amended, could be
combined into a single paragraph, to read: “Parties shall endeavour, subject to their national law, to
achieve self-financing of the implementation of the Protocol including through the levying of taxes
and other forms of charges on tobacco products, it being an important financing source at the country
level once the system is up and running.”
Mr NDAO (Senegal), speaking on behalf of the Parties in the WHO African Region, supported
the Chairperson’s suggestion.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that the
proposed new paragraph should specify that taxes and charges were to be levied on the manufacture,
import and export of tobacco products, and there would then be no question that the taxes could be
used by the Parties to fund their tobacco-control programmes without further financial contributions
from the tobacco industry.
The CHAIRPERSON said that the concerns of the representative of the Democratic Republic of
the Congo could be addressed by adding the phrase “the manufacture, sale, import and export of” after
“other forms of charges on”.
Mr SAINT-DENIS (Canada) requested that the words “national legislation” be altered to
“domestic legislation”, to ensure that the appropriate local laws would apply in Parties with federal
systems. He suggested the deletion of the phrase “it being an important financing source at the country
level once the system is up and running” since it made the paragraph unwieldy.
Mr BALOCH (Pakistan) expressed support for the deletion of the last part of the proposed
paragraph.
Mr LEBEPE (South Africa) said that the amendment proposed in response to the concerns of
the representative of the Democratic Republic of the Congo was unnecessary and would make the
paragraph confusing. He would prefer the subparagraph to read: “Parties shall, subject to their
domestic laws, through the levy of taxes and other forms of charges on forms of tobacco products
achieve self-financing of the implementation of the Protocol”.
The CHAIRPERSON took it that inserting the following sentence as paragraph 8 was
acceptable to all Parties: “Parties shall endeavour, subject to their domestic law, to achieve selffinancing of the implementation of the Protocol, including through the levying of taxes and other
forms of charges on tobacco products.” He took it that there would be no need to make specific
reference to “manufacture, sale, import and export” since there was general agreement that they were
covered in the paragraph.
It was so agreed.
Paragraph 7
The CHAIRPERSON invited comments on the new paragraph 7 which would read: “Parties
may require the tobacco industry to bear any costs associated with a Party’s obligations to achieve the
objectives of this Protocol.”
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Dr MOUSSA (Niger) said that a stronger formulation than “may require” should be used.
The CHAIRPERSON replied that he had deliberately suggested moderate language in order to
leave individual Parties free to decide on the extent to which tobacco industries should bear costs
associated with the protocol.
Mr ALBUQUERQUE E SILVA (Brazil) proposed that the words “in compliance with the
principles of Article 5.3 of the WHO Framework Convention on Tobacco Control” should be added to
the end of the paragraph.
Mr SAINT-DENIS (Canada) sought legal advice as to how the amendment would affect the
application of the paragraph.
Mr BURCI (WHO Legal Counsel), recalling that the purpose of Article 5.3 of the Framework
Convention was to protect public health policies from the influence of the tobacco industry, said that
referring to that Article in paragraph 7 of Article 38 would imply that Parties could require the tobacco
industry to bear costs provided that it did not afford the industry any influence over the
implementation of the protocol.
The CHAIRPERSON took it that the proposed paragraph 7, as amended, was acceptable to
all Parties.
It was so agreed.
The CHAIRPERSON further took it that Article 38 as a whole was acceptable to all Parties.
It was so agreed.
•

Article 35: Meeting of the Parties (continued from the thirteenth meeting)

Mr PARRONDO (Spain), speaking on behalf of the European Union, recalled that he had made
a proposal at the previous meeting to replace the proposed paragraph 3bis and paragraph 4 of
Article 35 with the following single paragraph: “The Meeting of the Parties shall by consensus adopt
financial provisions governing the functioning of the Secretariat. At each ordinary session, it shall
adopt a budget for the financial period until the next ordinary session.” The wording had been taken
from Article 23.4 of the Framework Convention. He hoped that his suggestion would enable Article 35
of the protocol to be finalized and that discussion of financing could be postponed until the first
budgetary negotiations after the entry into force of the protocol.
Mr SHAKERIAN (Islamic Republic of Iran) drew attention to the fact that Article 23.4 of the
Framework Convention covered three issues, while the proposal made on behalf of the European
Union referred only to financial provisions for the Secretariat. Given the complexity of the financial
question, he expressed support for the Chairperson’s suggestion, made at the previous meeting, to
refer the matter to the Conference of the Parties for decision.
Ms HERNANDEZ (Canada), also expressing support for the Chairperson’s suggestion, asked
whether the proposal made by the representative of the European Union indicated a change in the
European Union’s position that Parties to the Framework Convention should bear the costs of
implementing the protocol.
Mr PARRONDO (Spain), speaking on behalf of the European Union, reiterated that the
intention of the proposal was to postpone discussions on the budget until the first negotiations after the
protocol had entered into force.
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Dr MUÑOZ PORRAS (Chile) supported the proposal made on behalf of the European Union
because it followed from Article 23.4 of the Framework Convention that the Conference of the Parties
would adopt the financial rules for any subsidiary bodies, which would include bodies established to
implement the protocol.
Mr NAGAOKA (Japan) asked the representative of Spain how his new proposal would tackle
the contentious issue of whether the costs of implementing the protocol should be borne only by
Parties to the protocol or also by Parties to the Framework Convention that were not Party to the
protocol. He also asked for clarification from WHO’s Legal Counsel as to whether financial
provisions governing the functioning of the Secretariat, as referred to in the proposal, would be
sufficient to ensure the sound operation of the protocol.
Mr ALBUQUERQUE E SILVA (Brazil) said that his understanding of Article 23.4 differed
from that of the representative of Chile: he believed that it applied to subsidiary bodies established by
the Conference of the Parties but that it would not cover subsidiary bodies established by the Meeting
of the Parties to the protocol.
Dr NIKOGOSIAN (Head, Convention Secretariat), turning first to the question by the
representative of Japan, said that he would ask the representative of Spain to confirm whether the
scope of the phrase “financial provisions on the functioning of the Secretariat”, was intended to
include not only the costs of running the Secretariat itself, but also all the assistance that would be
channelled through the Secretariat to the Parties. In response to the question by the representative of
Brazil, he said it was his understanding that the representative of Spain aimed to rule out the
possibility that subsidiary bodies could be established under the protocol.
Ms EMMERLING (European Union) explained that the first part of Article 23.4 of the
Framework Convention stated that the Conference of the Parties would adopt financial rules and it had
already been agreed that they would apply “mutatis mutandis” to the Meeting of the Parties to the
protocol. With the exception of working groups, it had been decided that the Meeting of the Parties
would not set up subsidiary bodies, so the funding of any subsidiary bodies was not relevant in the
context of the protocol; therefore, only the section on financial provisions governing the functioning of
the Secretariat had been taken from Article 23.4 of the Convention and included in the proposed
paragraph. In response to the question posed by the representative of Japan, she explained that the
words “functioning of the Secretariat” had been taken directly from the Framework Convention in
order to avoid any confusion.
Mr PARRONDO (Spain), speaking on behalf of the European Union, reiterated his request that
discussions on the budget should be postponed until the first budgetary negotiations after the entry into
force of the protocol: he did not wish to discuss the budget in the current session of the
Intergovernmental Negotiating Body.
Mr RADA (Colombia) said that the budget should be approved by the Conference of the
Parties.
Mr DLAMINI (Swaziland) asked whether it was proposed to renege on the decision which had
been taken at the previous meeting to refer the matter to the Conference of the Parties. The
Intergovernmental Negotiating Body should not prescribe how the Conference of the Parties would
deal with budgetary issues.
Mr NAGAOKA (Japan) asked whether, in the light of Article 33.5 of the Framework
Convention, it would be legally possible for the Meeting of the Parties to take a decision obliging
Parties to the Framework Convention to cover the operational costs of the protocol.
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Mr BURCI (WHO Legal Counsel) explained that before the protocol entered into force, any
preparatory activities would be funded by the Conference of the Parties. After it had entered into force,
the Meeting of the Parties would take decisions on the financing of the protocol, and the Parties to the
protocol would normally be responsible for funding its operation. The representative of Japan had
been correct that only Parties to the protocol could take decisions on matters exclusively relating to the
protocol; including on financing, the budget and the expenses related to the operation of the protocol
that would be shared among them.
The possibility that the broader group of countries represented in the Conference of the Parties
to the Framework Convention could finance the protocol, would, in his view, be a secondary option
and could be envisaged if the Meeting of the Parties were to invite the Conference of the Parties to
finance certain aspects of the implementation of the Convention, although such a request would not be
binding on the Conference and would require the latter’s agreement.
The CHAIRPERSON asked whether the Intergovernmental Negotiating Body wished to accept
the proposal from the representative of Spain to replace paragraphs 3bis and 4, or to act on the
suggestion made at the previous meeting to delete both paragraphs and to transmit the protocol to the
Conference of the Parties with a footnote to the effect that financial matters should be considered by
the Conference of the Parties.
Ms EVISON (New Zealand) said that she would prefer to delete the paragraph and to refer the
decision to the Conference of the Parties.
Mr NAGAOKA (Japan) said he would prefer to retain the original wording or to adopt the
proposal made by the representative of Canada during the twelfth plenary meeting.
Ms HERNANDEZ (Canada) endorsed the Chairperson’s suggestion to refer the matter to the
Conference of the Parties for discussion and decision.
Mr COTTERELL (Australia) also supported the suggestion. While sympathizing with the need
to minimize the costs of implementing the protocol, he underlined the dubious legality of a provision
binding non-Parties to the protocol. Furthermore, it would be unwise to rule out the possibility of
establishing subsidiary bodies under the Meeting of the Parties.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that, while he appreciated the proposal made on behalf of the European Union, he would prefer to
follow the Chairperson’s suggestion to refer the matter to the Conference of the Parties.
Mr SHAKERIAN (Islamic Republic of Iran) supported the previous speaker’s remarks.
Referring the matter to the Conference of the Parties would allow additional time for reflection, and
proposals could be tabled again before the Conference of the Parties for further discussion.
Mr PARRONDO (Spain), speaking on behalf of the European Union, Mr YÜKSEL (Turkey)
and Mr DE LA GUARDIA CUETO (Mexico) supported the Chairperson’s suggestion to refer the
matter to the Conference of the Parties.
The CHAIRPERSON said that, despite the considerable sympathy expressed for the proposal
made on behalf of the European Union, representatives appeared to favour the deletion of
paragraphs 3bis and 4 of Article 35 and therefore the matter would be referred to the Conference of the
Parties for decision. All of the proposals made had been recorded and could be discussed again by the
Conference of the Parties.
It was so agreed.
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Article 36: Secretariat (continued from the thirteenth meeting)

Paragraph 2
Mr PARRONDO (Spain), speaking on behalf of the European Union, reiterated the request he
had made at the previous meeting to delete the words “and in identifying and accessing available
resources and mechanisms to facilitate the implementation of their obligations under this Protocol”
from the end of subparagraph 2(c). He could, however, agree to the phrase being retained, provided
that the words “and accessing” were deleted, although the entire subparagraph would then duplicate
subparagraph 6(b) of Article 38.
Ms HERNANDEZ (Canada) supported the proposal to delete the words “and accessing”.
Ms SY (Philippines) asked why the words “and accessing” should be deleted, since it was the
role of the Secretariat to support Parties in identifying and accessing available sources of funding.
Mr PARRONDO (Spain), speaking on behalf of the European Union, explained that, while
developing countries and countries with economies in transition would clearly need support to
implement the protocol, as provided for in subparagraph 6(b) of Article 38, he was not convinced of
the added value of the last part of paragraph 2(c) of Article 36, which deviated from the text of the
Framework Convention.
Ms ALI-HIGO (Djibouti) said that, in a spirit of compromise, she could agree to replace the
words “identifying and accessing” by “mobilizing”, provided that Article 26.5(d) of the Framework
Convention was adequately taken into account elsewhere in the protocol.
Mr LEBEPE (South Africa) said that he was willing to accept the deletion of the last section of
subparagraph 2(c) if reference was made in that subparagraph to subparagraph 6(b) of Article 38.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he could accept
the deletion of the words “and accessing” and the insertion of a reference to subparagraph 6(b) of
Article 38.
Ms ALI-HIGO (Djibouti) said that, as subparagraph 6(b) of Article 38 mentioned only advice
on available sources of funding, it should be amended to refer to mobilizing resources. On that basis,
she could accept the suggestion made by the representative of South Africa.
Mr LEBEPE (South Africa) expressed support for the comments made by the representative of
Djibouti.
The CHAIRPERSON requested the representatives of South Africa, Spain and Djibouti to consult
each other with a view to agreeing on specific proposals for amendments to the paragraphs in question.
Part V: International cooperation
Mr COTTERELL (Australia), speaking on behalf of the Parties in the WHO Western Pacific
Region, requested that, during discussion of Part V of the protocol, any links with the United Nations
Convention on Transnational Organized Crime and similar instruments should be explained to
facilitate full understanding.
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Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, requested that
consideration of Part V should be deferred until the next meeting, as he was not yet in a position to
take decisions on the text of that section.
Dr MBATIA (United Republic of Tanzania), speaking on behalf of the Parties in the WHO
African Region, said that he would prefer to continue with consideration of Part V.
The CHAIRPERSON said that he would begin discussion of Part V but would defer any
decisions until the following meeting.
•

Article 20: Information sharing[:] / [including] statistical data

The CHAIRPERSON drew attention to Article 20, as contained in document
FCTC/COP/INB IT/3/5 Rev.1, which covered exchange of statistical data, in contrast with Article 21,
which dealt primarily with the bilateral exchange of operational data between Parties, and Article 22,
which provided for confidentiality and protection of information. Some of the information covered in
Article 20 could be included in regular reporting under the protocol, which would enable the
Secretariat to analyse and disseminate it with ordinary reporting data through the existing system, and
avoid the need to establish a new database. Subparagraph 1(c) of Article 20 had been placed in square
brackets in case it was decided not to include raw tobacco within the scope of the protocol. He invited
representatives to comment on each paragraph of Article 20 in turn.
Title and paragraph 1
Dr MBATIA (United Republic of Tanzania), speaking on behalf of the Parties in the WHO
African Region, said that the word “including” was unnecessary and therefore he proposed that it
should be deleted from the title. He further requested that the words “and where as appropriate” should
be deleted from the introductory part of paragraph 1.
Mr SAINT-DENIS (Canada) said that the provisions of Parties’ national law might not always
be sufficient to protect sensitive information on specific investigations, and therefore he would prefer
to retain the words “and where appropriate”.
The CHAIRPERSON said that, while he agreed with the need for caution regarding operational
information, Article 20 essentially dealt with aggregate statistical information not related to specific
cases or investigations.
Dr GAKO (Philippines), recalling the representative of Canada’s comments in relation to
Article 38, asked whether the words “national law” should be altered to “domestic law”, in order to be
consistent throughout the protocol.
Mr SAINT-DENIS (Canada) said that, at least from the standpoint of Canadian legislation,
“domestic law” would be the more appropriate term in the context of paragraph 1 of Article 20. It did
not follow, however, that the term should be used throughout the protocol: in some contexts, “national
law” would be preferable.
Mr RAMAKRISHNAN (India) said that, since there was a degree of duplication between
subparagraphs 1(a) and (d), either the whole of subparagraph 1(d) could be deleted or the words “modi
operandi including means of transport, concealment, routing and detection; counterfeit and genuine
brands; and taxes evaded” could be removed from subparagraph 1(a).
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Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, supported the replacement
of the words “subject to national law, and where as appropriate” by “subject to domestic law, and
where appropriate” in the introductory part of paragraph 1.
Mr TORRES (Colombia) asked whether the information to be exchanged under Articles 20,
21 and 22 would be channelled through the Convention Secretariat or shared directly between Parties.
The CHAIRPERSON suggested that it would be most effective to state that the information
requested in Article 20 would be included in regular reports to the Convention Secretariat, so that it
could be made available to all Parties on a periodic basis, while information under Article 21 would be
best exchanged between Parties as and when needed. Consideration might be given to moving some of
the provisions of Article 20 to Part VI: Reporting.
Mr TORRES (Colombia) said that he could agree to the suggestion by the Chairperson.
Mr NAGAOKA (Japan) said that he would prefer to retain the word “including” in the title and
the words “and where appropriate” in paragraph 1, as some of the information shared could be
sensitive or confidential.
Ms LIKIBI-BOHO (Congo) also supported the retention of the words “and where appropriate”,
to maintain consistency with paragraph 1(e).
Dr SA’A (Cameroon) supported the deletion of “including” from the title and suggested that the
words “and where appropriate” should either be deleted or replaced by “inter alia”. The words “where
appropriate” could perhaps be inserted at the beginning of subparagraph 1(e).
Mr SAINT-DENIS (Canada) sought clarification regarding the Chairperson’s suggestion that
information exchanged under Article 20 should be channelled through the Convention Secretariat.
The CHAIRPERSON explained that it would be cumbersome and difficult for Parties to
exchange the information set out in Article 20 directly between themselves. Statistical information,
which did not need to be exchanged on a day-to-day basis, could be reported through the Secretariat in
order to ease the burden.
Mr SAINT-DENIS (Canada) expressed support for the idea. If such an approach were adopted,
however, the provisions relating to it should be moved to Part VI of the protocol, rather than being
included under the heading “International Cooperation”. Given that Article 34 allowed the Meeting of
the Parties to decide what information the Secretariat should request from Parties, it might be possible
to delete Article 20 altogether.
The CHAIRPERSON, while agreeing in principle, said that the data elements covered by
Article 20 were important in fighting illicit trade and they should be brought to the attention of the
Meeting of the Parties.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that the
titles of Articles 20 and 21 should be changed to “Exchange of information on statistical data” and
“Exchange of information on operational data” respectively. He stressed the need for a clear
distinction to be made between information to be reported to the Conference of the Parties under the
Framework Convention and information to be used in fighting illicit trade.
Mr NAGAOKA (Japan) supported the proposal to delete Article 20 and to transfer the
provisions contained therein to Article 34.
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Mr TRIPP (alternate to Mr Leguerrier, Canada) suggested that, instead of deleting Article 20,
the word “exchange” in the introductory part of paragraph 1 could be replaced by the words “report, as
part of the WHO Framework Convention on Tobacco Control reporting instrument”. Information
reported could then be transferred to the Meeting of the Parties as appropriate.
Mr SHAKERIAN (Islamic Republic of Iran), while acknowledging the potential for improving
Part V of the protocol, highlighted the integral role of international cooperation in implementing the
protocol, in particular the tracking and tracing regime.
Mr PARRONDO (Spain), speaking on behalf of the European Union, expressed doubt
concerning the operation and funding of the database referred to in paragraph 2 of Article 20 and
underlined the need to avoid duplication with existing databases, such as the Customs Enforcement
Network database of the World Customs Organization.
The CHAIRPERSON replied that, if the information requested in paragraph 1 were to be
reported within the Framework Convention reporting instrument, the database described in
paragraph 2 would not be needed and paragraphs 2 and 3 could therefore be deleted.
Mr MOHAMEDOUN (Mali) suggested that the provisions of Articles 20 and 34 could be
combined to create two new articles: Article 34 on reporting and Article 34bis on exchange of
information.
Mr LONGOLOMOI (Kenya) said that the prime objective of the Intergovernmental Negotiating
Body was to prepare a strong protocol in order to control illicit trade in tobacco products. The
proposals of the representatives of the Islamic Republic of Iran and Mali to harmonize its provisions
where possible was a sensible approach. He did not support the proposal by the representative of
Canada to delete Article 20 altogether although Articles 20 and 34 could be restructured to avoid
repetition. It should also be borne in mind that reporting and international cooperation were separate
processes, albeit with some overlap.
Ms MATSAU (South Africa) said that there were differences between the shared statistical data
covered by Article 20 and the management reporting information requested in Article 34, which was
needed to monitor implementation of the protocol and was principally intended for use by the Meeting
of the Parties. In order to meet the concerns raised, the recommendation by the representative of
Kenya could be adopted or the title of Article 34 could be amended to “Reporting requirements”; but
Article 20 should not be deleted and replaced by Article 34.
The CHAIRPERSON agreed that Article 34 dealt with management information while
Article 20 referred to statistical data, but it should be possible to move the text concerning statistical
data to a separate annex concerning reporting requirements.
Mr ALBUQUERQUE E SILVA (Brazil) supported the proposal by the representative of
Canada: moving Article 20 to Part VI of the protocol need not result in a weaker instrument unless
Parties failed to draft stringent rules regulating the functions of any monitoring body. He asked how
the information supplied by Parties under the Framework Convention would be dealt with by the
Convention Secretariat and what degree of confidentiality and protection could be provided.
Dr NIKOGOSIAN (Head, Convention Secretariat) explained that information submitted under
the Framework Convention reporting requirements was published on the Internet and automatically
entered into a database for analysis. If confidential information were to be submitted via the same
reporting instrument for the purposes of the protocol, a means could be found to maintain
confidentiality, for example by sharing such information through a secure web site accessible only to
Parties.
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Dr RANGREJI (India) supported the views expressed by the representatives of Kenya and
South Africa regarding the difference between Articles 20 and 34 and the need to maintain them as
two separate articles. Despite the need for confidentiality where appropriate, one of the central aims of
the protocol was to make it possible to track and trace those who violated its provisions, and that
would require cooperation not only between Parties and the Secretariat, but also between Parties and
other international organizations.
Ms HAMEED (Iraq) also highlighted the differences between Articles 20 and 34, each of which
had its own purpose and benefits.
Dr GAKO (Philippines) supported the retention of Article 20, but suggested that the words
“with special reference to Article 20” should be inserted at the end of paragraph 1 of Article 34.
The CHAIRPERSON outlined the options available to link the two Articles: reference to
reporting could be made in Article 20, as the representative of Canada had suggested; reference to
Article 20 could be made in Article 34, either by adopting the suggestion made by the representative
of the Philippines or by including the Article in the list of articles contained in subparagraph 2(d);
alternatively, a combination of the two could be used.
Ms EVISON (New Zealand), recalling the general will to promote cost–effectiveness, expressed
support for merging the functions of Articles 20 and 34, either by linking or combining the two.
Moving the provisions of Article 20 to Article 34 would not have a negative impact on the aims of
Article 20, but could improve efficiency and benefits for Parties.
The CHAIRPERSON suggested that the important information requested under Article 20
should be considered as a special part of reporting under the Framework Convention, to be treated
separately and held in a secure section of the existing database, which could be made accessible only
to Parties to the protocol.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) suggested that
Articles 20 to 22, which dealt with exchange of information, should be moved to Part VI of the
protocol, leaving Articles 23 to 33 in Part V.
The CHAIRPERSON reiterated his suggestion to delete paragraphs 2 and 3 of Article 20, given
that the existing database for reporting under the Framework Convention could be adapted to deal with
information supplied in accordance with the protocol.
Mr SHAKERIAN (Islamic Republic of Iran) expressed the view that the broader issue of
whether to delete or move Article 20 should be resolved first.
Mr SONG (Singapore) said that, if paragraph 1 of Article 20 was altered to link it to Article 34,
it would be important to retain the words “subject to domestic law”, as the information covered by
Article 20 was more sensitive than general reporting information.
(For continuation of the discussion on Article 20, see summary record of the fifteenth meeting.)

The meeting rose at 17:25.

FIFTEENTH MEETING
Friday, 19 March 2010, at 14:55
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part V: International cooperation (continued)
•

Article 20: Information sharing[:] / [including] statistical data (continued)

Paragraph 1
The CHAIRPERSON invited the Intergovernmental Negotiating Body to continue its
consideration of Article 20 from the previous meeting. He suggested that the proposal made by the
representative of Canada to link Articles 20 and 34 be adopted. In that case, the word “exchange” in
paragraph 1 of Article 20 would be replaced by the words “report, as part of the WHO Framework
Convention on Tobacco Control reporting instrument”.
Mr BLAZQUEZ (Spain), speaking on behalf of the European Union, said that he would like to
insist that Article 20 should be deleted in order to avoid duplication of efforts and of information
already held on other databases, particularly the Customs Enforcement Network database of the World
Customs Organization.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that it was his understanding that there had been agreement in principle to retain Article 20 at the
previous meeting and therefore he was surprised that the representative of Spain had insisted that it be
deleted. The current debate centred around compiling statistics, rather than any specific database. The
Parties in the WHO African Region insisted that Article 20 should be retained.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo), supporting the
comments of the representative of South Africa, questioned whether the Customs Enforcement
Network database was available to all Parties. If not, it would be better to retain Article 20. He
requested a response from the Chairperson to the suggestion he had made at the previous meeting to
move Article 20 to Part VI on reporting.
Dr MBATIA (United Republic of Tanzania) said that he also supported the retention of Article 20,
as Article 34 dealt instead with information for monitoring implementation of the protocol. He could,
however, support the deletion of paragraphs 2 and 3 of Article 20, as suggested at the previous meeting.
Dr RANGREJI (India), speaking on behalf of Parties in the WHO South-East Asia Region, said
that the protocol should differentiate between information sharing and reporting. Information could be
shared between Parties, with non-Parties or with international organizations, and Parties should be free
- 164 -

SUMMARY RECORDS: FIFTEENTH MEETING

165

to make decisions in that regard within the tracking and tracing system. Article 20 should be retained
in order to facilitate that type of information sharing, rather than referring to a reporting exercise.
The CHAIRPERSON asked how he envisaged that information would be shared.
Dr RANGREJI (India) replied that more detailed study was required in that area, as no
appropriate database yet existed, particularly for sharing sensitive data. Bilateral, multilateral and
regional cooperation could form the basis for the exchange of information.
Mr VUJIC (Serbia) said that he supported the proposal made on behalf of the European Union
to delete Article 20 in order to avoid duplication with Article 34.
Mr DLAMINI (Swaziland) stressed that the protocol must contain provisions on information
sharing. The distinction between Articles 20 and 34 was clear, although he acknowledged that some
streamlining would be possible. Retaining Article 20 would facilitate the prevention, detection,
investigation and prosecution of illicit trade in tobacco products.
Dr NZEYIMANA (Rwanda) said that Articles 20 and 34 were markedly different and Article 20
should be retained since it would enable tracking and tracing to take place. The information submitted
through the Framework Convention reporting instrument would be restricted by the frequency with
which it was reported, but it should be mandatory that the information exchanged between countries
and regions be sent in a timely manner so that it was genuinely useful in tracking and tracing
contraband products and persons engaged in illicit trade.
Dr SA’A (Cameroon) proposed that the words “exchange of information” should be deleted
from the title of Article 34. Article 20 was important and should be retained in Part V of the protocol,
albeit with some amendments.
Mr NDAO (Senegal) said that the provisions in Part V on international cooperation implied that
there would be exchanges of information on a mutually agreed basis whereas under Part VI on
reporting, the Parties had certain obligations to provide information. Therefore, the reference to
“exchange of information” was most appropriate in paragraph 1 of Article 20. He endorsed the
suggestion to delete the words “exchange of information” from the title of Article 34.
Mr TRIPP (alternate to Mr Leguerrier, Canada) said that he saw a connection between Articles 20
and 34 in terms of the reporting function. While Articles 21 and 22 were intended to facilitate the dayto-day implementation of the protocol, Article 20 would provide tangible evidence of progress made.
The data it covered were critical to the functioning of the protocol. Although Articles 20 and 34
requested different information, if the same reporting instrument was to be used to simplify the
process it might be beneficial to incorporate Article 20 into Article 34.
Mr NAGAOKA (Japan) said that, while he had previously supported the deletion of Article 20,
the views expressed by the representatives of various African Parties, in particular, had persuaded him
that it should be retained but amended, on the understanding that Articles 20 and 34 played different
but complementary roles in the protocol. Article 20 focused on the content of information to be shared,
while Article 34 primarily addressed how it was to be submitted. He supported the deletion of
paragraphs 2 and 3 of Article 20.
Dr ANIBUEZE (Nigeria) said that Article 20 dealt with the sharing of information and
Article 34 dealt with reporting. He would favour the retention of Article 20, perhaps with some
amendments as other speakers had suggested. He did not think that the retention of Article 20 would
prevent any Party from being able to implement the protocol.
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The CHAIRPERSON said that the information described in Article 20 was important for the
protocol as a whole, and the only question was whether it was best shared through the reporting
system, where a logical link was provided, or in some other way.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that in order to put
the protocol into practice the exchange of operational data outlined in Article 21 would be essential,
but there were certain aspects of Article 20 that gave rise to legal difficulties and the information
contained within it was not strictly necessary for effective implementation. Furthermore, the
information it requested was already gathered by the World Customs Organization through its
Customs Enforcement Network database, and it was essential to avoid duplication of effort.
Mr SINCOVICH (World Customs Organization), speaking at the invitation of the
CHAIRPERSON, said that the data elements listed in paragraphs 1(a) and 1(d) of Article 20 were
included in the Customs Enforcement Network database.
The CHAIRPERSON suggested establishing a link between the World Customs Organization
and the Convention Secretariat for the purpose of making information on the Customs Enforcement
Network database available to Parties to the protocol, subject to permission from the owners of the data.
Mr SINCOVICH (World Customs Organization), speaking at the invitation of the
CHAIRPERSON, said that the arrangement would be possible in principle, but that further
investigation would be required by the World Customs Organization secretariat with regard to the
technical aspects of data transfer in the current structure.
Dr VINIT (Papua New Guinea) said that he saw merit in both sides of the debate. Different
information was required for reporting and for international cooperation, and some information
required for international cooperation could not be processed through the reporting system as it related
to specific investigations. He proposed that reference to particular data elements should be removed
from Article 20 and a general statement of intent introduced: “Parties shall adopt effective measures to
enhance and, where necessary, establish channels of communication between competent
administrative, regulatory, law enforcement and other authorities and agencies in order to facilitate the
secure and rapid exchange of information for the prevention, detection, investigation, prosecution and
combating of illicit trade in tobacco, tobacco products, cigarette paper, filter tow and manufacturing
equipment used in the manufacture of tobacco products.”
Mr ABASCAL (Uruguay) expressed concern at the possibility that there might be duplication
between the contents of Article 20 and the information contained in the World Customs Organization
database, and the intervention by the representative of the World Customs Organization had clarified
that point.
Dr NDYANABANGI (Uganda) said that she was convinced that Article 20 should be retained,
as Article 34 contained no provisions on exchange of information. The legal concerns expressed by the
representative of Spain should be adequately covered by the phrase “subject to domestic law” in the
introductory part of paragraph 1 of Article 20. She pointed out that, in other sections of the protocol,
wording had been taken directly from other instruments even though it resulted in some duplication.
The protocol would not be weakened by referring in Article 20 to information that was also collected
by the World Customs Organization.
Mr DLAMINI (Swaziland) asked whether agreement had been reached in principle concerning
who would manage the database described in paragraphs 2 and 3 of Article 20.
The CHAIRPERSON replied that that issue had not been resolved, as it had been hoped that the
creation of a new database could be avoided by providing information under Article 20 through the
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existing reporting system. The database produced by the Convention Secretariat for reporting under
the Framework Convention effectively resulted in exchange of information because it was accessible
to all Parties. The Customs Enforcement Network database of the World Customs Organization
contained information on seizures, but did not include all the data elements mentioned in paragraph 1 of
Article 20. However, consideration could be given to creating links between the two systems in order
to enable Parties to submit a single report in respect of each seizure, at least for the information
covered by paragraphs 1(a) and 1(d). It would still be necessary to devise a means of gathering the
remaining information without duplicating efforts or creating a new database, and of making it available to
all Parties.
Mr LONGOLOMOI (Kenya), while agreeing with the need to avoid duplication, stressed the
importance of the information covered by Article 20 for regional cooperation and intelligence sharing
between customs authorities, for instance where goods destined for landlocked countries were
transported from neighbouring States with sea ports. Kenya had bilateral arrangements in place with
neighbouring countries, but the provisions of Article 20 would allow for wider cooperation,
particularly among developing countries and countries with economies in transition. In the interests of
a strong protocol, Article 20 should be maintained as distinct from Article 34.
Mr LEBEPE (South Africa), also agreeing with the need to avoid duplication, said that the fact
that reporting was not a mandatory activity for World Customs Organization members would limit the
usefulness of the Customs Enforcement Network database for the purposes of the protocol.
Dr NIKOGOSIAN (Head, Convention Secretariat), responding to a question by Mr TORRES
(Colombia), said that reports under the Framework Convention were submitted in one of the six
official languages of WHO. If similar reporting arrangements were established for the protocol, the
same languages could be used.
Mr SINCOVICH (World Customs Organization), speaking at the invitation of the
CHAIRPERSON, confirmed that reporting to the Customs Enforcement Network database was not
mandatory, but undertaken on a voluntary basis. All 176 member customs organizations did, however,
provide information to the database. Data were collected on all the items covered by subparagraph 1(a)
of Article 20 on a regular basis, and in as timely a manner as possible. Certain thresholds had been
established, which meant that not all details of small-scale seizures, for example, were reported. He
suggested that the information that was requested in subparagraph 1(a) could be repeated in Article 21,
which would allow exchange of data among Parties. Subparagraph 1(a) of Article 20 requested the
data in aggregate form.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo), referring to the
comments made by the representative of Kenya, said that developing countries had customs services
but often did not have the information requested in Articles 20 and 21 available in the right format and
within the time desired. Recent legislation in the Democratic Republic of the Congo had designated
the health ministry as a focal point for tobacco-control activities with a view to improving the
situation. With time and assistance, developing countries could reach the level of other Parties; in the
meantime, however, due account should be taken of operational realities and their impact on
implementation of the Framework Convention and protocol. The provisions of Article 20 were of
particular benefit to Parties in his region.
Mr NAGAOKA (Japan) requested assistance from the Chairperson in identifying the key issues
for decision, in view of time constraints and the expanding scope of the debate.
Ms MATSAU (South Africa) said that the Customs Enforcement Network database would not
be an appropriate means of collecting information required under the protocol, given that reporting to
the database was not mandatory and thresholds reduced the amount of data submitted. Consideration
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should be given to the benefits of bilateral and multilateral information sharing, as referred to by the
representative of Kenya, compared with establishing or adapting a database. Incorporating Article 20
into Article 21 or Article 34 would deprive less-developed countries of the benefits of direct
exchanges of statistical information. She recommended that any formal, centralized approach should
coexist with bilateral and multilateral exchange of information.
The CHAIRPERSON, in response to a request made by the representative of Japan, said that the
guiding principles in reaching a decision should be: that the information concerned was important to
all Parties in order to implement the protocol; that the information should be available to all Parties in
a simple way; and that duplication of efforts and mechanisms, such as databases, should be avoided.
Adopting the suggestion made by the representative of the World Customs Organization, to
incorporate subparagraph 1(a) into Article 21, would achieve the objective of ensuring the exchange of
data on seizures for the detection and investigation of illicit trade. The information covered in
subparagraphs 1(b)–(e) could then be submitted on a mandatory basis as part of regular reporting, and
aggregate seizure data could be provided in the same way under an amended subparagraph 1(a). He
asked whether the representative of the European Union could accept such an approach.
Mr PARRONDO (Spain), speaking on behalf of the European Union, replied that he would
provide a response on the following day.
Mr TORRES (Colombia), expressing support for the proposal put forward by the Chairperson,
asked whether it would be possible, as a means of reconciling the divergent views expressed on behalf
of the European Union and the Parties in the WHO African Region, to include a provision in the
protocol mandating the Convention Secretariat to conclude specific agreements with the World
Customs Organization to make information contained on the Customs Enforcement Network database
available to the Secretariat so that it could be shared with Parties to the protocol.
The CHAIRPERSON agreed that, in future there should be closer links between the Convention
Secretariat, the World Customs Organization and other international organizations in order to avoid
duplication of work. The proposal he had outlined would avoid duplication but would not prevent the
Secretariat from exploring closer links with other organizations. In the hope that his solution would be
acceptable to all Parties, he suggested that a reference to aggregate data on seizures should be inserted
at the beginning of subparagraph 1(a) and that any data elements concerning specific seizures that
could not be presented in aggregate form, should be mentioned in Article 21. Specific wording could
be discussed at a subsequent meeting.
It was so agreed.
Paragraphs 2 and 3
The CHAIRPERSON said that, since there seemed to be agreement that a new database was
unnecessary and should not be established, he took it that Parties could agree to the deletion of
paragraphs 2 and 3 of Article 20.
It was so agreed.
Paragraph 4
The CHAIRPERSON invited comments on paragraph 4. There being none, he took it that the
wording was acceptable to all Parties.
It was so agreed.
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Paragraph 5
Mr NAGAOKA (Japan) said that he understood that the obligation set out in the paragraph
would apply both to the Parties and to the Convention Secretariat.
Mr BURCI (WHO Legal Counsel) confirmed that the Convention Secretariat would respect
confidentiality of information required in the Convention, whether explicitly stated in the protocol or not.
Mr TRIPP (alternate to Mr Leguerrier, Canada) sought clarification as to whether the term
“restricted use” would prevent information shared with Parties through the Convention Secretariat
from being made available to third parties who were not Parties to the protocol.
The CHAIRPERSON suggested that altering the words “for restricted use” to “for the use of the
Parties only” would allay his concern.
Dr MBATIA (United Republic of Tanzania) suggested that a link be created between paragraph 5
and Article 22.
The CHAIRPERSON said that a similar confidentiality clause might be required in Article 21.
He took it that, with the single amendment suggested, paragraph 5 of Article 20 was acceptable to
all Parties.
It was so agreed.
(For continuation of the discussion on Article 20, see summary record of the sixteenth meeting.)
•

Article 21: Information sharing: operational data

Paragraph 1
The CHAIRPERSON, drawing attention to Article 21 as contained in document
FCTC/COP/INB-IT/3/5 Rev.1, recalled that some elements of subparagraph 1(a) of Article 20 were
likely to be incorporated in Article 21. He asked whether representatives could agree with the principle
expressed in the Article.
Mr KORKMAZ (Turkey) said that he had a serious reservation regarding the principle of
Article 21. Under Turkish legislation, almost all operational information was considered confidential
until the end of an operation and it could only be made available to the Attorney General and the law
enforcement unit involved. Therefore, he requested that the Article should be deleted. Responding to
an explanation from the CHAIRPERSON and Mrs DEMUNI DE SILVA (Sri Lanka) that the phrase
“subject to national law” in the introductory part of Article 21 allowed for such a situation, he said that
he could agree to the retention of the Article but that it would not apply in his country.
Mr NAGAOKA (Japan) said that the domestic legislation of Japan also prevented the disclosure
of certain information and he sought clarification from the Legal Counsel as to whether the phrase
“subject to national law and where as appropriate” was sufficient to exempt a Party from acting in
accordance with Article 21.
Mr BURCI (WHO Legal Counsel) confirmed that the words “subject to national law” meant
that a Party would not be in breach of an instrument if its domestic legislation prohibited compliance
with a particular provision, thereby protecting the sovereignty of Parties.
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Mr TRIPP (alternate to Mr Leguerrier, Canada) requested that the term “national law” be altered
to “domestic law” and that the word “as” be deleted from the phrase “and where as appropriate”.
Mr VUJIC (Serbia) supported the suggestions made by the representative of Canada and echoed
the concerns of the representatives of Turkey and Japan.
Mrs DEMUNI DE SILVA (Sri Lanka) said that the words “subject to national law” should be
deleted from the end of the introductory part of the Article, as they were superfluous.
The CHAIRPERSON recalled that the square brackets around the phrase “or manufacturing
equipment used in the manufacture of tobacco products” should remain until the definitions to be used
in the protocol had been finalized. In response to a suggestion from Dr NGABA (Central African
Republic), he said that similar considerations would have to be taken into account in relation to the
wording of Article 21(d) and references to tobacco, as distinct from tobacco products, throughout the text.
Mr SHAKERIAN (Islamic Republic of Iran) said that he had concerns with respect to
subparagraph (c) and he requested that it be deleted.
MS YUN Mi-ran (Republic of Korea) also requested that subparagraph (c) be deleted since the
records referred to were confidential.
Ms MATSAU (South Africa) opposed the suggestion to delete subparagraph (c), particularly in
light of the inclusion of the phrase “subject to domestic law”. Even if some Parties would be unable to
apply the provision in question, it could be useful to others.
Mr LONGOLOMOI (Kenya) highlighted the usefulness of the information contained in
subparagraph (c) in identifying previous offenders who might present a risk.
Mr SHAKERIAN (Islamic Republic of Iran) and Ms YUN Mi-ran (Republic of Korea) said that
they could accept the retention of Article 21(c).
Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region,
said that, while certain records of investigations and prosecutions were in the public domain, some
countries exchanged information reciprocally under the conventions of the Hague Conference on
Private International Law or bilateral agreements for mutual legal assistance, neither of which were
covered by the term “domestic law”. He suggested that either subparagraph (c) should be moved to
Article 30, on mutual legal assistance, or Article 21 should be amended to reflect his comments.
Ms MATSAU (South Africa) expressed the view that the words “and where appropriate” in the
introductory part of Article 21 responded to the concerns of the previous speaker.
The CHAIRPERSON proposed that the discussion of Article 21 be continued at a subsequent
meeting. In the meantime, an amendment incorporating elements of subparagraph 1(a) of Article 20
would be drafted. He took it, however, that all Parties agreed to the inclusion of the words “subject to
domestic law and where appropriate” in the introductory part of Article 21, in place of “subject to
national law and where as appropriate”.
It was so agreed.
(For continuation of the discussion on Article 21, see summary record of the sixteenth meeting.)
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Article 22: Information sharing: confidentiality and protection of information

Paragraph 1
The CHAIRPERSON invited comments on Article 22, as contained in document
FCTC/COP/INB-IT/3/5 Rev.1, particularly regarding whether the Article would still be necessary if it
was decided to exchange information in a manner different to that originally envisaged.
Mrs DEMUNI DE SILVA (Sri Lanka) said that, in the interests of confidentiality, designated
national authorities were needed so that the veracity of requests for information could be verified.
Dr RANGREJI (India) suggested that paragraph 1 should be reworded to refer to a competent
authority, rather than to a domestic authority.
Dr NGABA (Central African Republic) suggested that the words “of such designation” should
be deleted from paragraph 1.
The CHAIRPERSON suggested that, in paragraph 1, the words “domestic authority” could be
changed to “competent national authorities”, in line with the comments of the representative of India.
It was so agreed.
Paragraphs 2 and 3
Mr PICHE (alternate to Mr Leguerrier, Canada) requested that, in paragraph 2, the words
“national law” be changed to “domestic law”, and expressed the strong view that paragraph 2 should
refer to both confidentiality and privacy.
Mr MURADLY (Azerbaijan) proposed the addition of a new paragraph 3 at the end of the
Article, to read: “Information received from Parties is to be used exclusively for the aims of this
Protocol. This information may be passed to third parties only with the agreement of the Party which
provided the information.” He explained that the term “third parties” was intended to refer to nonParties to the protocol.
The CHAIRPERSON suggested that, for clarity, “third parties” should be replaced by “nonParties to this Protocol”.
Ms MATSAU (South Africa) sought clarification of the meaning of the word “privacy” in
paragraph 2 and how it differed from “confidentiality”, particularly for the benefit of those whose first
language was not English.
Mr PICHE (alternate to Mr Leguerrier, Canada) said that “privacy” was a stronger term than
“confidentiality”, and its use in the present context implied that if information was sought by a nonParty to the protocol, an adequate reason would have to be provided.
The CHAIRPERSON invited views on the paragraph proposed by the representative of
Azerbaijan.
Mr SAINT-DENIS (Canada) said that different levels of confidentiality were required for
statistical and operational data. Given its general sensitivity, operational data made available to a Party
under Article 21 should not be passed on to anyone, whether a Party to the protocol or not, without the
explicit consent of the Party from whom it was originally requested.
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The CHAIRPERSON suggested that the paragraph proposed by the representative of Azerbaijan
could be amended to read: “Operational information received from Parties is to be used exclusively for
the aims of this Protocol. Such information cannot be passed to any other Party to this Protocol or nonParty to this Protocol without the agreement of the Party which provided the information.”
Mr SHAKERIAN (Islamic Republic of Iran) said that the new paragraph proposed by the
representative of Azerbaijan was useful, although the second sentence seemed to be covered by
paragraph 5 of Article 20. The approach suggested by the representative of Canada might lead to
further discussion of the meaning of the term “operational data”.
The CHAIRPERSON said that the new paragraph was broader in scope than paragraph 5 of
Article 20, which referred only to “the said information”, namely the statistical information contained
in paragraph 1 of Article 20.
Mr LONGOLOMOI (Kenya) said that excessive privacy clauses would defeat the object of
sharing information, and emphasized the importance of ensuring that no Parties were excluded from
exchanges of information.
The CHAIRPERSON said that, while statistical data would be available to all Parties,
operational information was covered by Article 21 and would be exchanged directly between Parties,
and those supplying the information must therefore decide on its sensitivity and the extent of
disclosure.
Ms MATSAU (South Africa) expressed concern at the element of mistrust being introduced into
the text, and at the potential for Parties to behave selectively in sharing information if the suggested
approach was adopted. In combating illicit trade, it was essential to share statistical, management and
operational data without distinction. She sought reassurance regarding the reasons for the proposed
restrictions.
Mr PARRONDO (Spain), speaking on behalf of the European Union, suggested moving the
proposed new paragraph to Article 21, which covered operational data.
Ms WESTMORELAND (alternate to Mr Cotterell, Australia) said that she supported the
inclusion of a provision restricting Parties from passing on information without consent, but suggested
that it could be phrased more permissively. The first sentence could be kept, and then words such as
“Parties may specify that such information cannot be passed on” could be added. Parties could then
share a wider range of information, confident in the knowledge that the purposes for which it could be
used had been specified.
Mr MOHAMEDOUN (Mali) said that he was in favour of deleting the words “and privacy”
from paragraph 2 of Article 22, as they could imply that consent should be sought from individuals
before information about them was passed to other Parties.
The CHAIRPERSON drew attention to the difference between confidentiality and privacy.
Privacy implied, inter alia, data protection. Rules existed on processing and transferring data on
individuals, although exceptions were allowed for operational activities.
Dr RANGREJI (India) said that the proposed new paragraph was unnecessary, given that many
of the issues it covered were covered by paragraph 2 of Article 22. If the new paragraph were to be
included, implying that bilateral agreements were required between Parties sharing information, he
suggested that specific reference to such agreements should be included in the text along with existing
references to domestic law. However, given the complexity of the proposed new paragraph and the
late stage at which it had been introduced, he suggested that the proposal to include it be withdrawn.
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Mr SAINT-DENIS (Canada) suggested that removing the words “regarding confidentiality and
privacy” from paragraph 2 of Article 22 might allay concerns over the term “privacy”. Referring only
to legislation on confidentiality would not be sufficient, as doing so could imply that legislation on
privacy was excluded. He supported the suggestions made on behalf of the European Union and by the
representative of Australia.
Mr SHAKERIAN (Islamic Republic of Iran) expressed concern at the use of the word
“privacy”, which was distinct from the concept of confidentiality and had never been used in an
international instrument. Deleting the whole phrase “regarding confidentiality and privacy”, however,
would make the paragraph too general in scope. He supported the suggestion made by the
representative of India not to accept the proposed new paragraph 3, which would require more time for
discussion than was available. It would be too complicated to create different kinds of confidentiality
regime for operational and other data.
Mr JABER ALJEHANI (Saudi Arabia) suggested that, in order to meet concerns that had been
raised about the possibility of information being circulated without authorization, the first sentence of
the proposed paragraph could be included without the second sentence.
Dr RANGREJI (India) said that exchange of information under the Framework Convention was
already subject to national law regarding “confidentiality and privacy”, as specified in Article 21.4 of
the Convention. He therefore suggested that the word “privacy” could be omitted from paragraph 2 of
Article 22 of the protocol, as its focus was primarily on individuals.
The CHAIRPERSON expressed the view that, if such wording had been accepted in the
Framework Convention, there was no reason to challenge it in the protocol itself.
Mr SHAKERIAN (Islamic Republic of Iran) sought clarification regarding the context in which
the phrase “confidentiality and privacy” was used in the Framework Convention. If the Convention
divided information into categories such as operational and statistical, he could accept the use of the
same phrase in the protocol.
Mr AL BAKER (United Arab Emirates) echoed the comments of the representative of the
Islamic Republic of Iran. The protocol was an instrument separate from the Framework Convention
and raised different issues, which must be appropriately addressed by its provisions. The use of the
word “privacy” in Article 22 of the protocol, in a much more specific context than that of Article 21.4 of
the Framework Convention, gave many Parties cause for concern.
Mr TRIPP (alternate to Mr Leguerrier, Canada) pointed out that Article 21.4 of the Framework
Convention referred specifically, via Article 15.5, to information related to illicit trade in tobacco
products rather than to confidential information in general.
The CHAIRPERSON requested that the representatives of Canada and the Islamic Republic of
Iran hold informal consultations before the next meeting with a view to reaching agreement on the issue.
(For continuation of the discussion on Article 22 see summary record of the sixteenth meeting.)

The meeting rose at 21:05.

SIXTEENTH MEETING
Friday, 19 March 2010, at 21:55
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part V: International cooperation (continued)
The CHAIRPERSON expressed gratitude to those Parties that had taken part in bilateral
discussions on Articles 20, 21 and 22 during the break. He drew attention to the proposed changes to
the three articles displayed on screen. He wished to explain once more the differences between
Articles 20 and 21: Article 20 concerned what could be termed general information sharing or
standard, aggregated reporting information on specific items that was sent to the Convention
Secretariat periodically and made available to all Parties; whereas Article 21 and subsequent articles
dealt with specific and sensitive enforcement cooperation data that was shared bilaterally or,
occasionally, trilaterally between customs and police authorities. Information dealt with under
Article 21 could not be widely shared because it was used in specific investigations in order to
determine responsibility and prosecute criminals.
The titles and the texts of Articles 20 and 21 had been redrafted to reflect the distinctions he had
outlined. Article 20.1(a) had been changed to show that data would be provided in aggregate form to
the Convention Secretariat on a periodic, regular basis. All references to enforcement data, specific
investigations or specific infringements had been removed from Article 20 and placed in Article 21. A
new subparagraph (e) had been added to Article 21 that referred to the sensitive data that enforcement
authorities exchanged with each other when they carried out confidential investigations. The new
subparagraph mentioned specific seizures, case reference information and the entities involved,
whether persons or companies.
The third paragraph of Article 22 had been deleted and the reference in it to confidential data
had been moved to the last part of Article 21. Article 21 dealt with the confidentiality of the sensitive
data that was exchanged bilaterally during an investigation by providing that it should “be used
exclusively to meet the objectives of this Protocol” and that enforcement information may “not be
passed on without the agreement of the Party which provided the information”. It was vital that access
to the information was restricted to the people who needed to know it so that data could be kept
confidential and so that they could carry out successful investigations.
Subject to further discussion, it should be possible to agree the proposed changes to
Articles 20−22. He invited representatives to consider each article in turn.
•

Article 20: General information sharing (continued from the fifteenth meeting)

In the absence of any comment, the CHAIRPERSON took it that the new title “General
information sharing” was acceptable.
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It was so agreed.
Paragraphs 1–5
The CHAIRPERSON asked whether representatives could accept the proposed new wording of
subparagraph 1(a). Subparagraph 1(c) would remain in square brackets until it had been decided
whether the reference to tobacco would be retained. Responding to a remark by Mrs DEMUNI DE SILVA
(Sri Lanka), he agreed that, subject to any other comments received, it would not be necessary to
retain the words “where appropriate” in subparagraph 1(e) because the phrase “and where appropriate”
appeared in the introductory part of paragraph 1. According to the new draft, paragraphs 2 and 3
would be deleted and paragraphs 4 and 5 retained.
It was so agreed.
•

Article 21: Enforcement information sharing (continued from the fifteenth meeting)

The CHAIRPERSON drew attention to the new wording of the Article and the new title:
“Enforcement information sharing” and invited comments thereon.
Dr RANGREJI (India) said that he would prefer a reference to “bilateral agreements” rather
than “enforceable agreements” to be inserted after the words “subject to domestic law” in the
introductory part of the Article.
The CHAIRPERSON suggested that the concern of the representative of India could be met if
the opening phrase was amended to read: “The Parties shall, subject to domestic law and any
applicable agreement, where appropriate, exchange”.
Dr RANGREJI (India) said that he would find the amendment acceptable if the words “any
applicable agreements” were used.
Mr PARRONDO (Spain), speaking on behalf of the European Union, supported the remarks by
the representative of India. In order to maintain consistency between subparagraphs (b) and (d), he
requested that the word “manufacturing” should be inserted before “equipment” in subparagraph (b).
The CHAIRPERSON took it that the commonly used term “manufacturing equipment” would
be acceptable to all.
Mr SAINT-DENIS (Canada) expressed concern over the wording that had been proposed to
meet the concerns of the representative of India. The introductory part of the Article, as currently
drafted, allowed Parties some discretion in the exchange of information “on their own initiative or on
the request of a Party”; compelling them to enter into agreements before they could exchange
information would therefore represent a retrograde step. In his view, Parties should be able to
exchange information as the need arose.
The CHAIRPERSON said that the purpose of the intervention by the representative of India had
not been to introduce a requirement that information would be exchanged only under the terms of a
bilateral agreement, but to reflect the fact that India was party to some bilateral agreements under
which it was not allowed to exchange information. The phrase “The Parties shall, subject to domestic
law and the terms of any applicable agreements” would perhaps make the point clearer.
Dr RANGREJI (India) said that he would prefer the phrase “provisions of any applicable
agreements”.
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Mr BOUCHEDOUB (Algeria) said that he would prefer the phrase to read: “provisions of
applicable bilateral agreements” in order to ensure that multilateral agreements were specifically excluded.
The CHAIRPERSON said that agreements were sometimes concluded between three countries
and therefore to refer to bilateral agreements alone might be somewhat restrictive. The phrase “any
applicable agreements” might be the most helpful under those circumstances. Responding to a further
point by Mr BOUCHEDOUB (Algeria) that a bilateral agreement might well involve three parties, he
explained that, from a legal perspective, the phrase “any applicable agreements” would more amply
cover the case in question.
Mr SONG (Singapore), referring to the introductory part of the Article, said that the situation
whereby a country was precluded from exchanging information as a result of a bilateral agreement
was already covered in the existing wording since an agreement of that kind would necessarily be
subject to domestic law. Nevertheless, since it appeared to give reassurance to some Parties, he could
accept the new wording.
Mr ALBUQUERQUE E SILVA (Brazil) said that he would be grateful for clarification from
WHO’s Legal Counsel on whether the term “any applicable agreements” might also apply to an
agreement between a Party and the tobacco industry, or only between States. If the phrase “and the
provisions of any applicable agreements” were to be retained, he would prefer the word “and” to be
replaced by “or”.
Mr BURCI (WHO Legal Counsel) said that the word “agreement” was indeed a broad term that,
if used without any qualification, could be deemed to cover an agreement between a State and a
company. He would prefer the phrase “international agreements”.
Dr RANGREJI (India) said that in India, as enabling legislation was required to give effect to
the country’s international obligations, international agreements did not necessarily fall under its
domestic law. It might be preferable to refer to “bilateral, regional and international agreements” in the
introductory part of the Article; alternatively, the word “international” might be replaced by
“multilateral”.
Mr ALBUQUERQUE E SILVA (Brazil) suggested that the phrase “agreements between States”
or “agreements between Parties” might be used.
The CHAIRPERSON asked whether a reference to any applicable agreements “between States”
or, alternatively, “between national authorities” or “between Parties” would be acceptable.
Ms MANSUR (Israel) said that she agreed with the views put forward by the representative of
Canada. The use of the phrase “the provisions of any applicable agreements between Parties” was
confusing and she would prefer it to be removed.
Dr RANGREJI (India) said that a phrase that included the word “treaties”, a term generally
applying only to agreements between States, might allay the fears of those who believed that
“applicable agreements” might include those made with companies. The phrase “the provisions of
applicable treaties” might be acceptable.
The CHAIRPERSON asked whether the representatives of Canada and Israel could accept the
amendment introduced by the representative of India, which was intended to clarify the fact that
information could be exchanged between the Parties subject to domestic law and any international
agreements.
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Ms MANSUR (Israel) said that the proposed amendment would place an obligation on a Party
to exchange information unless it was forbidden to do so under domestic law or as a result of an
international agreement. It would not be reasonable for a Party to enter into an agreement that forbade
another Party to exchange information.
The CHAIRPERSON said that, unfortunately, the standard of reasonableness did not
necessarily apply: it might be possible for two Parties to enter into an agreement that prevented one of
them from cooperating with a third.
Ms MANSUR (Israel) said that she wished to learn whether India had an international
agreement with any Party that prevented it from exchanging information on any of the activities listed
under subparagraphs (a) to (e) of Article 21.
Dr RANGREJI (India) said that India had entered into at least 23 bilateral agreements in the
field of mutual legal assistance in criminal or civil matters. Furthermore, the introduction of
enforcement provisions could not be decided solely by lawyers at the present meeting: it was a process
that would require the involvement of Government ministers. He was convinced that other countries
would find themselves in a position similar to that of India. If the introductory part of the Article did
not contain a reference to existing agreements, it would not be acceptable and would have to be placed
in square brackets.
The CHAIRPERSON asked whether any other Parties apart from Israel would be unable to
accept the amendment proposed.
Mr MOHAMEDOUN (Mali) said that, since treaties ratified by a State were subject to national
legislation, it would be simpler to include a reference to domestic law; alternatively, the text could
refer to national, regional and international agreements as the representative of India had suggested.
The CHAIRPERSON, having conferred with WHO’s Legal Counsel, said that wording could be
introduced from the United Nations Convention against Transnational Organized Crime: “The Parties
shall, to the fullest extent possible, under relevant laws, treaties, agreements and arrangements
between the Parties, exchange on their own initiative or on the request of a Party that provides due
justification”. He hoped that the wording would meet the concerns raised by the representatives of
India, Canada and Israel.
Mr SHAKERIAN (Islamic Republic of Iran) said that, as the term “international agreements”
could be taken to cover multilateral, bilateral and regional agreements, it would reflect a common
understanding and provide a simple solution. He therefore favoured returning to the originally
proposed wording that referred to domestic law and to “applicable international agreements”.
The CHAIRPERSON agreed with the approach put forward by the representative of the Islamic
Republic of Iran and asked whether all Parties could accept the original proposal to refer to “the
provisions of any applicable international agreements”.
Mr AL BAKER (United Arab Emirates) said that he agreed with the representative of the
Islamic Republic of Iran that the text should refer to international agreements and it should protect
confidentiality, as did the bilateral agreements between States concluded under the auspices of the
World Customs Organization.
The CHAIRPERSON recommended that the phrase he had previously suggested beginning “to
the fullest extent possible” should be removed.
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Mr SONG (Singapore) said that he believed the concerns of the representatives of Canada and
Israel would be met if the word “or” was used instead of “and”. Drawing on the comments of the
representative of India and others, he proposed that the text should read: “The Parties shall, subject to
domestic law or the provisions of any applicable international treaties, where appropriate, exchange”.
As the representative of India had previously explained, since an international agreement could
include a non-State party, the term “treaty” was preferred.
Mr VUJIC (Serbia) said that he was in favour of the deletion of the second part of the proposed
amendment and the retention of the term “domestic legislation” because it covered all national laws
and all international and bilateral agreements entered into by a State.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he would prefer
to substitute simpler wording that met the concerns raised and referred to Parties being subject to
domestic and international law.
Mr BOUCHEDOUB (Algeria) said that, while he would not oppose the amendment, he did not
believe that that the term “international treaties” could be taken to include bilateral agreements.
The CHAIRPERSON, in the absence of any objections, took it that there was general
acceptance of the wording proposed by the representative of Singapore: “The Parties shall, subject to
domestic law, or the provisions of any applicable international treaties, where appropriate, exchange”.
He urged representatives to achieve progress on that point and move forward in the negotiations.
It was so agreed.
Subparagraph (e)
The CHAIRPERSON asked whether subparagraph (e) met the requirement that enforcement
information should be case-specific. In the absence of any comments, he took it that the wording was
acceptable.
It was so agreed.
The CHAIRPERSON drew attention to the final paragraph of Article 21 concerning
confidentiality and asked whether it met with approval.
Ms MATSAU (South Africa) said that the wording of the Article had been greatly improved,
but that the final part dealing with confidentiality appeared to exclude Parties from receiving certain
enforcement information that might be useful to them on an operational basis.
The CHAIRPERSON said that enforcement information would become generally available
once the related investigations and, possibly, the legal procedures, had been completed. The
information might then become part of the aggregate data regularly sent to the Convention Secretariat.
It would be for each Party to decide the point at which the information ceased to be confidential.
Ms MATSAU (South Africa) said that she was satisfied with the explanation given by the
Chairperson concerning information used for investigative purposes. She nevertheless sought assurance
that, once the investigation had been completed, the information would be shared among all the Parties.
The CHAIRPERSON said that it was important to keep in mind the distinction between
investigation information and general information. Once the investigation had been completed, it
would be for the Parties to decide on the timing of any further exchange of information and when it
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could be classified under Article 20 as general information. He asked whether the representative of
South Africa had any wording to that effect that she wished to propose.
Ms MATSAU (South Africa) said that she interpreted the paragraph to mean that the Parties
still had the right to refuse the sharing of certain information. She could consent to the current wording
on the understanding that information would be shared once an investigation had been concluded.
Dr ABASCAL (Uruguay) said that he did not believe that there would be any problem
concerning confidentiality and privacy given that, under the terms of Article 22, the Parties undertook
to “protect, as mutually agreed, any confidential information that is exchanged”.
The CHAIRPERSON said that, once an investigation had finished, the information would not
be sent to other Parties but simply aggregated into the normal reporting requirements of Article 20.
Ms MATSAU (South Africa) suggested that the wording could be made clearer by adding
“provided that, upon completion of the investigation, the information shall be made available to all the
other Parties”.
The CHAIRPERSON suggested that a reference to the normal reporting requirements of Article 20
might be added. Furthermore, wording similar to that proposed by the representative of South Africa
could be included: “upon completion of the said investigation, the information shall be made
accessible to all Parties in accordance with Article 20”. However, those words implied that the
information would not be made available once the initial investigation had been completed but only on
completion of the judicial investigation. The principle reflected in the paragraph was that, as soon as
the information was made available for normal reporting, it would be put into the system as aggregate
data and would no longer contain a reference to a specific case.
Ms MATSAU (South Africa) said that she wanted to ensure that the principle was secure and
that selectivity and mistrust were eliminated from the process.
The CHAIRPERSON said that the paragraph had been worded to take account of normal
enforcement activity, which included customs and police activity, and to ensure that successful
investigations could be conducted. An investigation might sometimes be made public, but the specific
details of a case, including the seizures and the amount of tax involved, would only be notified
through Article 20 and there would be no specific notification of special investigations.
Ms MATSAU (South Africa) said that the explanation provided by the Chairperson had allayed
her fears.
Mrs DEMUNI DE SILVA (Sri Lanka) requested that the first sentence of the paragraph should
begin “Information received from Parties under this Article shall be used exclusively”.
The CHAIRPERSON took it that the final paragraph was approved with the editorial
amendment proposed by the representative of Sri Lanka.
It was so agreed.
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•

Article 22: Information sharing: confidentiality and protection of information (continued
from the fifteenth meeting)

Paragraph 1
The CHAIRPERSON said that the wording in paragraph 1 had been introduced both in order to
present the subject of confidentiality and information sharing as simply as possible, highlighting the
role of the competent national authorities, and to make clear that the data referred to were contained in
Articles 20 and 21. The words “of such designation” would be deleted. Responding to a suggestion by
Mr PARRONDO (Spain), speaking on behalf of the European Union, he agreed that, since more than
one national authority could be involved in handling general statistics and operational data, the text
should refer to “competent national authorities”. In the absence of any further comment, he took it that
the paragraph was agreed as amended.
It was so agreed.
Paragraph 2
The CHAIRPERSON recalled that a long debate had taken place at the end of the previous
meeting about the inclusion of a reference to confidentiality and privacy. Since it had been agreed that
the data referred to in the Article could be of a general nature or used for enforcement purposes, he
asked whether the wording was acceptable.
It was so agreed.
Paragraph 3
The CHAIRPERSON took it that the proposal to delete paragraph 3 was accepted.
It was so agreed.
•

Article 23: Assistance and cooperation: training, technical assistance and cooperation
in scientific, technical and technological matters

The CHAIRPERSON recalled that the wording of the Article had been discussed at the third
session of the Intergovernmental Negotiating Body and consensus reached.
Mr PARRONDO (Spain), speaking on behalf of the European Union, proposed that the word
“shall” in all three paragraphs of Article 23 should be changed to “may”.
Mr SHAKERIAN (Islamic Republic of Iran) said that he could agree to the replacement of
“shall” with “may” in the second paragraph, as entering into a bilateral agreement was a matter of
choice. However, the word “shall” would more accurately reflect the mutual agreements referred to in
paragraphs 1 and 3.
Mr PARRONDO (Spain), speaking on behalf of the European Union, said that he could accept
the modification to his proposal by the representative of the Islamic Republic of Iran.
Mr DLAMINI (Swaziland) said that he agreed with paragraph 1 and the substance and principle
of the Article as a whole, but he asked what was meant by the phrase “intelligence collection”.
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The CHAIRPERSON said that intelligence collection could include telephone-tapping,
interception and placing beacons on containers.
Mr SHAKERIAN (Islamic Republic of Iran) requested that the reference to intelligence
collection should be deleted.
Mr PICHE (alternate to Mr Leguerrier, Canada) said that, although he preferred to retain the
phrase “intelligence collection”, he could accept “information gathering” as an alternative.
The CHAIRPERSON took it that the proposal by the representative of Canada and the proposal
to change “shall” to “may” in paragraph 2 were acceptable to all.
It was so agreed.
•

Article 24: Assistance and cooperation: investigation and prosecution of offences

The CHAIRPERSON recalled that consensus had not been reached on Article 24 at the third
session of the Intergovernmental Negotiating Body. He invited representatives to comment on each
paragraph in turn.
Paragraph 1
Ms SY (Philippines) said that the strengthening of cooperation should be mandatory and
requested the introduction of wording to reflect that point, such as: “the Parties shall take all necessary
measures to strengthen cooperation”.
Dr RANGREJI (India) requested that the opening of the paragraph be amended to read: “The
Parties shall, in accordance with their domestic law, take all necessary measures, where appropriate, to
strengthen cooperation”.
The CHAIRPERSON took it that the amendment proposed by the representative of India was
acceptable and asked whether there was consensus on the use of the word “or” before manufacturing
equipment.
It was so agreed.
Paragraph 2
Dr RANGREJI (India) asked whether it was necessary to refer to “administrative, regulatory
and enforcement” authorities: he would favour a simpler reference to “enforcement authorities”. He
would also prefer the insertion of the word “may” before “cooperate”.
Ms SY (Philippines) said that inclusion of the word “may” was unnecessary.
The CHAIRPERSON suggested that the word “or” should be used before “manufacturing
equipment”.
It was so agreed.
Paragraph 2bis
The CHAIRPERSON asked whether there was a preference for the paragraph to begin with the
words “The Parties shall consider” or with “The Parties shall ensure”.
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Mr TRIPP (alternate to Mr Leguerrier, Canada), supported by Ms CASSELS (New Zealand),
said that he would prefer the word “consider”.
Mr AL BAKER (United Arab Emirates), referring to the exchange of national and international
information in accordance with domestic law, requested that the paragraph make reference to the
relevant provisions on information sharing contained in Article 21.
The CHAIRPERSON said that it was his understanding that Article 24 was potentially wider in
scope than Articles 20 and 21 but that he would ascertain the views of other representatives on that matter.
Mr NAGAOKA (Japan) said that the ideas contained in paragraph 2bis were also reflected in
paragraph 2 of the Article. Since the designation of authorities could be left to the discretion of the
Parties, his preference would be to delete the whole of paragraph 2bis. However, should his proposal
not meet with approval, he could accept the wording proposed by the representative of Canada.
Dr MOUSSA (Niger) said that paragraph 2bis was extremely important because it concerned
cooperation in investigation and prosecution of offences. He would prefer the provision to be more
binding and to employ the word “ensure” as “consider” was not strong enough.
Ms MATSAU (South Africa) supported the remarks by the representative of Niger: she
preferred the wording in paragraph 2bis to that in paragraph 2 but, whichever was used, “ensure”
should replace “consider”.
Ms LIKIBI-BOHO (Congo) said that she supported the views expressed by the representatives
of Niger and South Africa. It would be important to ensure that the enforcement and information
sharing activities referred to in the introductory part of Article 21 were carried out.
The CHAIRPERSON noted a proposal to delete paragraph 2bis put forward by
Mr PARRONDO (Spain), speaking on behalf of the European Union, supported by Mr TRIPP
(alternate to Mr Leguerrier, Canada) and Mrs DEMUNI DE SILVA (Sri Lanka), on the basis that
paragraph 1 of Article 22 would include a reference to Article 24. He suggested that paragraph 2bis be
deleted and that paragraph 1 of Article 22 include a reference to Articles 20, 21 and 24.
It was so agreed.
The CHAIRPERSON, responding to a query from Mr LONGOLOMOI (Kenya), said that since,
at an earlier meeting, the representative of Japan had questioned the inclusion of the references to
manufacturing equipment in paragraphs 1 and 2, they had been left in square brackets.
•

Article 25: Protection of sovereignty

The CHAIRPERSON noted that there had been consensus reached on paragraph 1 at the third
session of the Intergovernmental Negotiating Body but that further discussion on paragraph 2 and on
the title was required.
Mr DLAMINI (Swaziland) said that he preferred the title “Protection of and respect for
sovereignty”.
Mrs DEMUNI DE SILVA (Sri Lanka) said that, as the Article under discussion was generally
referred to in international treaties as “protection of sovereignty”, she would prefer that language.
Nevertheless, she appreciated that it was not a hard and fast rule that a standard term should be used.
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The CHAIRPERSON concurred that in the United Nations Convention against Transnational
Organized Crime the title used was “protection of sovereignty”.
Dr MBATIA (United Republic of Tanzania) supported the suggestion to use that term as the title.
Paragraph 2
The CHAIRPERSON recalled that the wording in paragraph 2 had been based on that of the
United Nations Convention against Transnational Organized Crime.
Mr DLAMINI (Swaziland) requested that the square brackets should be removed from around
the words “by its domestic law”.
Ms MANSUR (Israel), supported by Mr NAGAOKA (Japan), said that she would prefer the
reference to domestic law to be deleted unless it was included in the phrase “by its domestic or
international law” as some States would reserve both of them for the exercise of functions by its
authorities.
Mr SONG (Singapore) requested that the phrase “entitles a Party to undertake in the territory of
another State” should be used, namely in instead of on the territory, as it was the language to be found
in the United Nations Convention against Transnational Organized Crime.
Mr SHAKERIAN (Islamic Republic of Iran), observed that the use of a qualifier could create
ambiguity rather than lending clarity. He therefore requested that both the word “exclusively” and the
references to domestic and international law be deleted.
The CHAIRPERSON explained that the word “exclusively” had been taken from the United
Nations Convention against Transnational Organized Crime and was designed to give some protection
to the Parties to ensure that nothing untoward could happen in their territory.
Mr SHAKERIAN (Islamic Republic of Iran) acknowledged that the United Nations Convention
against Transnational Organized Crime might be helpful in drafting a new protocol although it lacked
any legal standing in that respect. He would not insist on deletion of the word “exclusively” if other
Parties favoured its retention.
The CHAIRPERSON, in the absence of any comments, took it that all could agree to the
amendment proposed by the representative of Singapore. He asked whether there was any objection to
the deletion of the words “by its domestic law”.
Mr TRIPP (alternate to Mr Leguerrier, Canada) said that he would object to deletion of the words
“by its domestic law” unless the phrase “by its domestic or international law” was used in its stead.
Dr RANGREJI (India) said that paragraph 2 reflected the theme of non-intervention present in
paragraph 1 and it clearly set out the exclusive jurisdiction of domestic law. It would not be acceptable
to include a reference to international law because the functions referred to in the paragraph were
reserved exclusively for the State.
Mr SHAKERIAN (Islamic Republic of Iran), supported by Mr LONGOLOMOI (Kenya), said
that the question of whether to delete reference to domestic and international law was a complex one.
He requested that discussion of the matter be postponed until the next day.
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The CHAIRPERSON said that further time could be taken to decide between one of three
options: whether to refer only to domestic law, whether to include the phrase “by its domestic or
international law”, or whether to delete all references to domestic and international law. However, it
would not be possible to revert to the matter the next day.
Mr SAINT-DENIS (Canada) said that it would be helpful if the representative of Israel could
explain once more her reasons for wishing to include a reference to international law.
Ms MANSUR (Israel) said that many States had laws that gave jurisdiction to branches of their
government to perform certain functions but that domestic laws giving exclusive functions did not
exist in Israel and some other countries. Nevertheless, the Government of Israel would not accept the
jurisdiction of authorities from outside the country, as that would run counter to international law. Given
that paragraph 2 broadly reflected the content of paragraph 1, it could perhaps be deleted altogether.
Mr DLAMINI (Swaziland) said that he could accept the deletion of the words “by its domestic
law” if that would meet the requirements of the representative of Israel.
Dr RANGREJI (India) said that the problem arose because the phrase had been taken from a
Convention that had a larger threshold concerning organized crime. The phrase had been used in the
United Nations Convention against Transnational Organized Crime because organized crime was
transnational in nature and the aim was to reflect the fact that composite offences could be committed
in more than one territory. It fitted well in the United Nations Convention but it had been used in the
draft protocol largely to re-emphasize what had already been stated in paragraph 1. Paragraph 1
reflected customary law and it was not possible to negate in paragraph 2 what had already been agreed in
paragraph 1. He sought an opinion from WHO’s Legal Counsel as to whether the words “international
law” could have any relevance with respect to Article 2.7 of the Charter of the United Nations.
The CHAIRPERSON said that the questions referred to by the representative of India could be
deferred to the next day.

The meeting rose at 23:55.

SEVENTEENTH MEETING
Saturday, 20 March 2010, at 10:20
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part III: Supply chain control (continued from the seventh meeting)
•

Article 7: Tracking and tracing (continued from the sixth meeting)

The CHAIRPERSON drew attention to a document entitled “Drafting and negotiation of a
protocol to eliminate illicit trade in tobacco products” that had been provided to the Parties. Part A
contained the text set out on screen at the end of the third plenary meeting; part B was the
Chairperson’s “consolidated text reflecting the discussions of the Plenary on 15 and 16 March 2010 on
Article 7”. The document read as follows:

PART III: SUPPLY CHAIN CONTROL
Article 7
Tracking and tracing
A.

Text as shown on screen at the close of the Third Plenary on 15 March 2010 for paragraphs
1 and 2 of Article 7

1.
For the purposes of further securing the supply chain and to assist in the investigation of illicit
trade in tobacco products, the Parties to this Protocol agree to establish [within a [period of
[three]] / [eight] years [of entry into force of this Protocol for that Party] / [following the date of
deposit of the instrument of ratification, acceptance, approval, accession or formal confirmation
of the Party,]] a global tracking and tracing regime, comprising national and/or regional systems and
a global information sharing focal point [located at the] [Convention Secretariat of the WHO
Framework Convention on Tobacco Control] and accessible to all Parties, enabling Parties to make
enquiries and receive relevant information.
2.
[Without prejudice to the provisions of paragraph 3,] [While awaiting implementation of
an international tracking and tracing regime,] Each Party shall establish[, in accordance with this
[[Protocol] / [Article]] [where [[a fully compliant system does not exist] / [such a system does not
exist,]]] a [government controlled] tracking and tracing system [controlled by the Party] for
[cigarettes] / [all tobacco products] that are manufactured in or imported onto its territory, taking into
account available best practices[, their own national or regional specific needs, and the provisions
of this article].
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or
[Without prejudice to the provisions of paragraph 3, each Party shall establish, in accordance
with this Article, a tracking and tracing system controlled by the Party for all tobacco products that are
manufactured in or imported onto its territory, taking into account available best practices and their
own national or regional specific needs.]
B.

Chair’s consolidated text reflecting the discussions of the Plenary on 15 and 16 March 2010
on Article 7.

1.
For the purposes of further securing the supply chain and to assist in the investigation of illicit
trade in tobacco products, the Parties to this Protocol agree to establish within five years of entry into
force of this Protocol for that Party a global tracking and tracing regime, comprising national and/or
regional systems [and a global information sharing focal point] [located at the Convention Secretariat
of the WHO Framework Convention on Tobacco Control] and accessible to all Parties, enabling
Parties to make enquiries and receive relevant information.
2.
Each Party shall establish, in accordance with this Article, within three years of entry into force
of this Protocol for that Party, a tracking and tracing system, controlled by the Party for all tobacco
products that are manufactured in or imported onto its territory, taking into account their own national
or regional specific needs and available best practice.
3.
[Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking and
tracing, each Party shall require that unique, secure and non-removable identification markings
(hereafter called unique identification markings) such as codes or stamps are affixed to:
(a) all unit packets of cigarettes and, to the extent considered appropriate, cartons and master
cases if the products are manufactured for the domestic market;
(b) all master cases, cartons and, as soon as technology is available, unit packets of
cigarettes, if the products are exported;
(c) other tobacco products manufactured in or imported onto its territory, when technology is
sufficiently developed in accordance with subparagraph 12(c) of this Article or otherwise.
The Meeting of the Parties shall consider developments in technology in order to decide
whether other tobacco products can be made subject to tracking and tracing.]
or
[Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking and
tracing, each Party shall require that unique, secure and non-removable identification markings
(hereafter called unique identification markings) are affixed to:
(a) all master cases and cartons of cigarettes and any outside packaging and, within three
years of entry into force of this Protocol for that Party, unit packets and packages of cigarettes;
(b) other tobacco products manufactured in or imported onto its territory, when technology is
sufficiently developed in accordance with subparagraph 12(c) of this Article or otherwise.
The Meeting of the Parties shall consider developments in technology in order to decide
whether other tobacco products can be made subject to tracking and tracing.]
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4.1 Each Party shall, as part of the global tracking and tracing regime, require that the unique
identification markings affixed, pursuant to paragraph 3 of this Article, allow for the determination,
either directly or accessible by means of a link, of the following information to assist Parties in
determining the origin of tobacco products, the point of diversion where applicable, and to monitor
and control the movement of tobacco products and their legal status:
(a)

date and location of manufacture;

(b)

manufacturing facility;

(c)

machine used to manufacture tobacco products;

(d)

production shift or time of manufacture;

(e) the name, invoice, order number and payment records of the first customer who is not
affiliated with the manufacturer;
(f)

the intended market of retail sale;

(g)

product description;

(h)

any warehousing and shipping;

(i)

the identity of any known subsequent purchaser; and

(j)
the intended shipment route, the shipment date, shipment destination, point of departure
and consignee.
4.2 However, the information in subparagraphs (a), (b), (c), (d), (g) and where the information set
out in subparagraph (f) is available, shall mandatorily form part of the unique identification markings.
4.3 Further, where the information in subparagraph (f) is not available at the time of marking, the
Parties shall require the inclusion of such information in accordance with the provisions of
Article 15.2(a) of the WHO Framework Convention on Tobacco Control.
5.
Each Party shall require, within three years of entry into force of this Protocol for that Party,
that the information set out in paragraph 4 of this Article is recorded, at the time of production, or at
the time of first shipment by any manufacturer or at the time of import onto its territory of products
covered by paragraph 3 of this Article.
6.
Each Party shall ensure that the information recorded under paragraph 5 of this Article is
accessible by that Party by means of a link with the unique identification markings required under
paragraphs 3 and 4 of this Article.
7.
Each Party shall ensure that the information recorded in accordance with paragraph 5 of this
Article, as well as the unique identification markings rendering such information accessible in
accordance with paragraph 6 of this Article shall be included in a format established or authorized by
the Party and its competent national authorities.
8.
Each Party shall ensure that the information recorded under paragraph 5 of this Article is
accessible [to the global information sharing focal point] on request, subject to the provisions of
paragraph 9, through a standard electronic secure interface with its national/regional central point.
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[The global information sharing focal point] shall compile a list of the designated competent national
authorities of the Parties and make the list available to all Parties.
9.

Each Party or the designated national competent authority shall:
(a) access in a timely manner through making a query [to the global information sharing
focal point] the information outlined in paragraph 4;
(b) request such information only where it is necessary for the purpose of detection or
investigation of illicit trade in tobacco products;
(c)

not unreasonably withhold information;

(d) in relation to paragraph 4, subparagraphs (e), (h), (i) and (j), the information requests
shall be answered by the requested Party in accordance with its national law.
(e)

protect and treat as confidential, as mutually agreed, any information that is exchanged.

10. Each Party shall require the further development and expansion of the scope of the applicable
tracking and tracing system to require the marking and recording of information relating to sales by
first purchasers [up to the point that all taxes have been discharged], second purchasers and, wherever
feasible and in accordance with national law, subsequent purchasers, and to enable recording and
access to such information in accordance with the provisions of this Article.
11. [Parties shall cooperate with each other to ensure that, as far as possible, the tracking and tracing
systems established on their territories avoid duplication of requirements imposed on manufacturers or
importers of tobacco products.]
12. Parties shall cooperate with each other and with competent international organizations, as
mutually agreed, in sharing and developing best practices for tracking and tracing systems including:
(a) facilitation of the development, transfer and acquisition of improved tracking and tracing
technology, including knowledge, skills, capacity and expertise;
(b) support for training and capacity-building programmes for Parties that express such a
need; and
(c) further development of the technology to mark and scan unit packs and packets of
tobacco products to make accessible the information listed in paragraph 4 of this Article.
13.

[Each Party may decide to exempt tobacco products from the tracking and tracing requirements:
(a) if these products are produced on the respective Party’s territory and exclusively for its
domestic market; and
(b) if they are subject to stringent control in the respective Party’s domestic market, such as
stamping/marking regime; and
(c) for as long as these products are not seized outside the domestic market in commercial
quantities.]

14.

Obligations assigned to a Party shall not be performed by or delegated to the tobacco industry.
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15. Each Party shall ensure that its designated competent national authorities, who participate in the
tracking and tracing regime, only interact with the tobacco industry and those representing the
interests of the tobacco industry to the extent strictly necessary to allow that Party to meet its
obligations under this Protocol.
16. Parties may require the tobacco industry to bear any costs associated with a Party’s obligations
under this Article.
The CHAIRPERSON, responding to comments by Mr RADA (Colombia),
Mr ALBUQUERQUE E SILVA (Brazil) and Mr SHAKERIAN (Islamic Republic of Iran), requested
that Parties adopt a pragmatic and collegiate approach to the discussions, and concentrate on
substantive points; it would not be possible to reach an ideal text, but the aim should be to produce a
strong and workable protocol that would be acceptable to all.
Mr BERTRAND (Canada) drew attention to the informal white paper dated 19 March 2010 and
entitled “Contributions to the discussions on Articles 6 and 7 from Australia, Brazil, Canada,
European Union, Israel, Mexico, New Zealand, Nicaragua, Panama, Turkey and Uruguay”, which he
believed closely represented the views of several regional groups. It was thus proposed to delete
part A of the document introduced by the Chairperson and to modify part B.
The CHAIRPERSON said that it had not been his intention to discuss part A of the document he
had introduced, but to examine the text contained in part B, the “consolidated text”, which reflected
the discussions held earlier in the week. In the absence of any objections, he would adopt that method
of work for Article 7.
It was so agreed.
Paragraph 1
The CHAIRPERSON said that if it was generally accepted that there should be a global
information sharing point and that it should be located in the Convention Secretariat, then the square
brackets could be removed from the words “and a global information sharing focal point located at the
Convention Secretariat of the WHO Framework Convention on Tobacco Control”.
It was so agreed.
Paragraph 2
The CHAIRPERSON drew attention to the proposal in paragraph 2 that each Party should
establish a tracking and tracing system within three years.
Mr FISCH BERREDO MENEZES (Brazil), speaking on behalf the Parties in the WHO Region
of the Americas, said that he would prefer a term of five years.
The CHAIRPERSON said that, by introducing a term of five years, paragraph 2 would be
consistent with paragraph 1.
Ms MATSAU (South Africa) said that, as currently worded, the paragraph might be interpreted
to mean that the Parties could just implement tracking and tracing activities selectively. She had
understood that the paragraph would be rephrased in order to remove any ambiguity.
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The CHAIRPERSON said that paragraph 2 expressed the idea that Parties would build on
existing national and regional tracking and tracing systems in order to create effective solutions.
Ms MATSAU (South Africa) requested that the wording in the paragraph be changed to more
clearly reflect the explanation given by the Chairperson.
The CHAIRPERSON suggested that the words “based on” could replace “taking into account”
before “their own national or regional specific needs”.
Mr BERREDES MENEZES (Brazil), speaking on behalf of the Parties in the WHO Region of
the Americas, supported by Mr BERTRAND (Canada), requested that the phrase “for all tobacco
products that are manufactured in or imported onto its territory” should be deleted because those kinds
of products could be listed in paragraphs 3 and 4.
Ms MATSAU (South Africa) said that, since the explanations given by the representatives of
Brazil and Canada appeared to place emphasis on the products, she was all the more concerned that
the paragraph might in future be interpreted as dealing with the specific needs of the products when it
should refer to the needs of the tracking and tracing system.
The CHAIRPERSON having explained that the proposal by the representatives of Brazil and
Canada had been to remove any reference to the products from the paragraph and to refer only to the
tracking and tracing systems, Ms MATSAU (South Africa) said that the proposal would meet her concerns.
Mr YÜKSEL (Turkey) and Mr ROWAN (European Union), both speaking on behalf of the
Parties in the WHO European Region, supported the amendments proposed by the representatives of
Brazil and Canada.
The CHAIRPERSON asked whether the meeting could accept the proposal to allow Parties five
years to establish tracking and tracing systems.
Ms KIPTUI (Kenya) said that the Parties in the WHO African Region would have preferred
three years, since the technology would be available to put the systems into effect almost as soon as
the protocol came into force.
The CHAIRPERSON said that the phrase “within five years” would mean that Parties could
establish the systems within a shorter period, although he understood the concerns expressed by the
representative of Kenya.
Mr ROWAN (European Union), speaking on behalf of the Parties in the WHO European
Region, said that he too believed that the systems should be introduced as soon as possible, but it
would be preferable to allow small tobacco manufacturers that did not have access to the necessary
technology sufficient time to complete the process.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, expressed support for the three-year time limit.
Mr NAGAOKA (Japan) said that he supported the five-year limit since it would take some time
to carry out trials before the systems were introduced, even in a technologically advanced country such
as his own. Tracking and tracing systems were a key part of the protocol and therefore its credibility
would be undermined if the systems were not well-functioning and technologically sound.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, said that the five-year limit had been proposed because although the technology necessary
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to establish tracking and tracing systems might exist, sufficient time would be needed to carry out
associated preparatory tasks such as the introduction of legislation and capacity-building.
The CHAIRPERSON said that, although a three-year time limit would have been preferable,
convincing arguments had been expressed in favour of lengthening the period to five years; he took it
that they had been accepted. In addition, in the light of the explanations put forward on behalf of the
WHO Region of the Americas, he asked whether there was agreement on the removal of the reference
to “all tobacco products that are manufactured in or imported onto its territory” since they would be
dealt with specifically in paragraph 3. It appeared that, in that case, it would be acceptable to retain the
phrase “taking into account their own national or regional specific needs”.
It was so agreed.
Paragraph 3
The CHAIRPERSON outlined the contents of the paragraph, which referred to unique, secure
and non-removable markings and set out three areas where they might be affixed: unit packets; master
cases and cartons; and other tobacco products. The final part of the paragraph introduced the concept
that the position was not static and that the Meeting of the Parties should review developments in
products and technology in order to decide whether the scope of the tracking and tracing systems
should be and could be expanded.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO
European Region, said that the informal white paper contained a paragraph 3 that dealt with the
information contained in the Chairperson’s proposed subparagraph (a); a paragraph 4 that covered
other tobacco products; and a paragraph 5 that covered a meeting of the Parties. The new paragraph 3
would read:
“Pursuant to paragraphs 1 and 2 of this Article, and with a view to enabling effective
tracking and tracing, each Party shall require that unique, secure and non-removable markings
(hereinafter called identification markings) such as codes or stamps, form part of all unit packets
and packages of cigarettes and any outside packaging manufactured in or imported onto its
territory.”
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, proposed that, in order to simplify the paragraph as a whole and
make it consistent with Article 15 of the WHO Framework Convention on Tobacco Control,
subparagraph (a) should be amended to read: “all unit packets, packages and any outside packaging of
all tobacco products”. She proposed the deletion of subparagraphs (b) and (c).
Ms MATSAU (South Africa), speaking on behalf of the Parties in the WHO African Region,
supported the proposals put forward on behalf of the Parties in the WHO South-East Asia Region
because she believed that no distinction should be made between products manufactured for export
and those intended for the domestic market or between cigarettes and other tobacco products.
Furthermore, she believed that the technology was available to affix the unique markings on packages
of other tobacco products as well.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO
European Region, said that the proposal that he had presented in the informal white paper mentioned
“unit packets and packages” in order to reflect the legal opinion that there should be no reference to
“packs, cartons and master cases”. That proposal no longer distinguished between domestic and export
markets. With respect to the difference between cigarettes and other tobacco products, he believed that
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cigarettes represented the bulk of the problem, although paragraph 4 of his proposal clearly referred to
“other tobacco products”.
At the request of the CHAIRPERSON, he read out paragraph 4 of his proposed text for
inclusion in paragraph 3 of the Chairperson’s text:
“Each Party shall, according to their national or regional specific needs, apply the
measures indentified in paragraph 3 to other tobacco products manufactured in or imported onto
its territory”.
At the request of the CHAIRPERSON, he read out paragraph 5 of his proposal:
“In addition, the Meeting of the Parties shall consider the scale of illicit trade in other
tobacco products as well as developments in technology in order to determine whether they
should be subject to tracking and tracing”.
Mr AL-LAWATI (Oman), speaking on behalf of the Parties in the WHO Eastern Mediterranean
Region, said that, pending approval from the capital of one of the Parties, the Parties in his Region
would support the position put forward on behalf of the Parties of the WHO South-East Asia Region.
He concurred in the view that there was no merit in distinguishing cigarettes from other tobacco
products since other forms of tobacco were as popular as cigarettes in some parts of the world.
Therefore he could see no benefit in the proposals concerning paragraphs 4 and 5 put forward by the
representative of Canada.
Ms EVISON (New Zealand) said that she supported the proposals put forward by the
representative of Canada. While she acknowledged the scale of the problem in the developing world,
she believed that imposing mandatory regulations concerning other tobacco products would place a
high financial burden on more developed countries where the problem might not necessarily exist.
Dr NOBOA (Ecuador), while acknowledging that the representative of Canada had spoken on
behalf of the Parties in the WHO Region of the Americas, said that he would comment further on the
proposed text of paragraph 5 introduced by the representative of Canada. In his view, the protocol
should contain a reference to tracking and tracing mechanisms concerning illicit trade in other tobacco
products, even if they occurred only on a small scale. He requested that the reference to “the scale” of
illicit trade in other tobacco products should be removed; and that the paragraph should state only that
the Meeting of the Parties should consider developments in technology in order to decide whether
other tobacco products should be subject to tracking and tracing.
Mr NAGAOKA (Japan) said that there was no great difference between the proposal by the
Parties in the WHO Region of the Americas and that of the Parties in the WHO South-East Asia
Region. A representative of the WHO Region of the Americas or of the Convention Secretariat could
perhaps provide statistical evidence of the extent to which cigarettes should be given special status. If
it were successfully concluded, the protocol would be the first international agreement concerning
illicit trade and its success would be demonstrated by its tangible results in addressing the core
problems of illicit trade in tobacco products. Measures taken to implement the protocol should be
technologically feasible and cost-effective.
Dr ANIBUEZE (Nigeria), expressing agreement with the position put forward on behalf of the
Parties in the WHO South-East Asia Region, said that the purpose of introducing tracking and tracing
systems was to enable the Parties to control illicit trade. The scope of the protocol should be wide
enough to enable each Party to control illicit trade in cigarettes and other tobacco products within its
territory. Illicit trade in tobacco products was a major problem within the African Region.
Ms MATSAU (South Africa), speaking on behalf of the Parties in the WHO African Region,
said that the proposal for paragraph 5 put forward by the representative of Canada should not be
debated until a decision had been taken on whether cigarettes should be dealt with separately from
other tobacco products. Cigarettes and other tobacco products should be considered holistically since
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no distinction was made between them in the Framework Convention and Article 15 of the
Convention mentioned all tobacco products. Modern technology would enable a unique marking to be
placed on any form of packaging. The proposal to differentiate cigarettes from other tobacco products
would not add value to tracking and tracing systems. Consideration of the subject should not be
postponed but should be dealt with at the current session of the Intergovernmental Negotiating Body.
The CHAIRPERSON agreed that unless a decision could be reached on the key issue of how
cigarettes and tobacco products were dealt with in the protocol, no further progress could be made in
discussing Article 7. The rest of the Article was unlikely to cause many difficulties once the matter
had been resolved.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, agreed that consideration of cigarettes and other tobacco products was a matter of principle on
which a decision would have to be taken. The Parties in his Region supported the comments made by
the representative of Nigeria and with the views put forward on behalf of the WHO African Region,
and appreciated the comments made by the representative of Japan. The protocol represented a global
agreement that would need to be applicable and relevant to all regions. In the South-East Asia Region,
tobacco use and illicit trade in other tobacco products were growing problems and it was important
that the protocol covered all tobacco products. Many countries did not have tracking and tracing
regimes in place yet; they needed a strong protocol to gain the necessary political support in order to
introduce them. It was important to make allowance for the specific contexts of all regions.
Mr COTTERELL (Australia) said that he agreed with the view expressed by the representative
of Japan that the proposals of the Parties in the WHO Region of the Americas and the Parties in the
WHO South-East Asia Region seemed to be very close. He accepted the point that the protocol should
be sufficiently flexible and that it should address the pressing issues in each region. The most urgent
problem in his country was the illicit trade in cigarettes, but he understood that in some countries it
was other tobacco products; he would be open to including wording that reflected their concerns.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, said that he recognized that Article 15 of the Framework Convention mentioned all tobacco
products although paragraph 2(b) of that Article also stated that the Parties should “consider, as
appropriate, developing a practical tracking and tracing regime”. He sought the view of WHO’s Legal
Counsel as to whether a failure to take into account all tobacco products in the protocol could be
considered a breach of Article 15 of the Convention.
Mr BURCI (WHO Legal Counsel) said that the purpose of Article 15 of the Convention was to
establish a regime under which illicit trade in all tobacco products was controlled and eliminated.
However, there was no question of a breach of the Convention: the decision as to whether to
implement an extensive tracking and tracing regime for all tobacco products from the outset, or to
build regimes gradually in accordance with available technologies and the different needs of countries
and regions, was a matter to be negotiated between the Parties.
Mr ROWAN (European Union), speaking on behalf of the Parties in the WHO European
Region, said that he had also wished to consult WHO’s Legal Counsel and he had been grateful for the
advice received.
Mr TAGOE (Ghana) said that the subject of the protocol was tobacco and tobacco products, and
therefore no distinction should be made between cigarettes, tobacco and tobacco products; to omit any
one of them would be to create opportunities for exploitation.
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Mr DLAMINI (Swaziland) said that the protocol should not distinguish between the items to be
covered by a tracking and tracing regime. To assess some products according to the associated level of
illicit activity would be akin to splitting hairs.
Mr BALOCH (Pakistan) said that non-smoking tobacco products made up a significant
proportion of the tobacco market in his country, one of the largest in the world. He supported the view
stated on behalf of the Parties in the WHO African and South-East Asia Regions that the arrangements
referred to should be all-inclusive.
Dr TSETSEGDARY (Mongolia) said that, taking into consideration the suggestions by the
Parties in the WHO African and South-East Asia Regions, as well as the specific needs of her own
country, she requested that a text referring to the specific needs of regions be retained. She proposed
that subparagraphs 3(a) and 3(b) could be combined and subparagraph 3(c) become a new
subparagraph 3(b).
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, suggested that, in order to make progress in the negotiations, the
words “including cigarettes” could be added after “all tobacco products” at the end of
subparagraph (a).
Mr NAGAOKA (Japan) noted that other Parties had found similarities between the proposals
put forward. The proposal by the Parties in the WHO Region of the Americas seemed to be well
drafted; it referred to cigarettes as well as to other tobacco products and took into account regional and
national needs. He reiterated his recommendation that the Convention Secretariat or a representative of
the Parties in the WHO Region of the Americas should provide convincing figures or evidence
concerning illicit trade in cigarettes.
Dr ABASCAL (Uruguay) said that there did not seem to be substantial differences between the
two sets of proposals, and the concerns of all the regional groups might be met if the following words
were added at the end of the existing paragraph 3: “similarly, in accordance with national or regional
needs, each Party shall apply the measures indentified in paragraph 3 to other tobacco products
manufactured or imported onto its territory”. The problem had arisen in part because a general theme
had been split into two paragraphs: illicit trade in cigarettes should clearly be given precedence, but no
other forms of illicit trade in tobacco should be excluded.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the Region of the Americas,
requested that there should be a short pause in order to allow regional consultations with a view to
developing a compromise solution.
The CHAIRPERSON agreed that a pause to allow consultations that included all interested
WHO regions would be helpful.
The meeting was suspended at 11:30 and resumed at 12:10.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO
European Region, said that extensive discussions had been held during the break. While there
appeared to be a consensus that illicit trade in cigarettes was an international problem, a similar view
was not universally held in respect of other tobacco products, especially for regions that were not
affected by the problem. His position was that the protocol was international and should therefore deal
primarily with the international aspect of the problem, which continued to be illicit trade in cigarettes.
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Dr AL-LAWATI (Oman), speaking on behalf of the Parties in the WHO Eastern Mediterranean
Region, said that regional consultations had resulted in the suggestion to remove the word “all” and to
retain the reference to tobacco products and to cigarettes. It was his understanding that the Parties in
the WHO South-East Asia Region, the Parties in the WHO African Region and some of the Parties in
the WHO Region of the Americas could accept that proposal.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
she supported the amendment proposed on behalf of the Parties in the WHO Eastern Mediterranean
Region. A successful and truly global tracking and tracing system should collect similar, standard data
in all regions rather than prioritizing the needs of one region over those of others.
Mr MOHAMED (Maldives) said that the Parties in the WHO South-East Asia Region supported
the submissions made on behalf of the Parties in the WHO Eastern Mediterranean Region and the
Parties in the WHO African Region.
The CHAIRPERSON said that there appeared to be agreement that there should be no
distinction between domestic and international situations and that there should be an international
system of packaging codes. The remaining question was whether there should be an international
tracking and tracing system that applied across the board to all tobacco products, including cigarettes.
It was not clear whether safety-net provisions would be built in for any distinctions made between
products. The regions appeared to have different priorities, depending on the ways in which tobacco
products were packaged and smoked. In global terms the figures for cigarettes might be the highest,
but that would not be true in each region. An appropriate schedule was required that covered the
requirements of individual regions or combinations of regions, but that was able to react to problems
between regions with and without tracking and tracing systems for particular tobacco products.
Mr VENKATACHALAM (India) said that, given the scale of production and clandestine
activities relating to other forms of tobacco in his Region, it was not true to suggest that cigarettes
were a more significant problem. In his country, the number of sticks of bidis was almost seven times
higher than the number of cigarettes and millions of bidis and chewing pouches were seized each year.
If the protocol made no reference to other tobacco products, the Parties would not succeed in
stemming illicit trade.
The CHAIRPERSON asked whether the bidis seized in India were identified as coming from
outside of the region and, if so, from which regions. He was attempting to define which problems were
interregional and which were international.
Mr VENKATACHALAM (India) said that the other tobacco products seized came from within
the WHO South-East Asia Region, while the cigarettes seized came from other regions.
The CHAIRPERSON said that the response provided by the representative of India was helpful.
There was a difference between global, regional and interregional problems.
Mr BARAVA (Papua New Guinea) said that he failed to see why it was not possible to refer to
tracking and tracing systems that covered all tobacco, since that would meet the concerns of all of
the Parties.
Mr ROWAN (European Union) said that the break had been positive in allowing representatives
of Parties from different regions the time to understand each other’s problems. The approach adopted
by the European Union would be that if a particular country decided to introduce tracking and tracing
on a tobacco product other than cigarettes and if that product was manufactured within the European
Union for the country in question, then the manufacturer in the European Union would have to
introduce all the tracking and tracing required for that product.
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The CHAIRPERSON said that, according to the explanation given by the representative of the
European Union, if a country introduced tracking and tracing for other tobacco products, then any
Party from the European Union supplying those products would respect the terms of the protocol
either at the point of departure or at the point of importation. The representative of the European
Union had introduced a new concept which, if introduced in practice, would solve the problem raised
by some representatives. As a result, the Parties might be able to accept a less mandatory form of
wording concerning other tobacco products. In reply to a question from Dr KIANGI (United Republic
of Tanzania) concerning the regional aspects of the document, he explained that the intention was to
draft a globally applied protocol which had strong and effective coverage and produced results. In
order to achieve that, the provisions would have to be structured to achieve maximum possible effect.
Initially, some activities might have to be carried out on a regional basis, but that was not his primary
intention. A global system should be devised and implemented on a timescale that suited all the
regions.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, said that there appeared to be an assumption that a regional
problem did not have global implications; yet the present financial crisis demonstrated that a problem
could easily spread from one region to become global in nature.
The CHAIRPERSON agreed that problems faced in the regions should not be ignored and that
there should be support for all Parties that sought to achieve the objective of the protocol. The
difficulty was how to find a common position that would allow the drafting to progress. He suggested
that further informal discussions on whether to refer to cigarettes or to all tobacco products should be
deferred until the end of the meeting and that representatives should turn their attention to the more
technical aspects contained in paragraph 4.1 of Article 7.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) asked whether
tobacco was considered to be a perishable product. In his country, both the date of manufacture and the
date of expiry were marked on tobacco products despite initial resistance from the tobacco industry.
The CHAIRPERSON said that before discussion of paragraph 4 began he had wished to
ascertain whether all representatives would find it useful to discuss other parts of Article 7, although
the decision on the scope had not been taken.
Mr COTTERELL (Australia) proposed that the words “having regard to national, regional and
global patterns of licit and illicit trade” should be added to the end of subparagraph 3(a), as amended
by the Parties in the WHO South-East Asia Region. He further proposed to place in square brackets
the word “all” before unit packets and tobacco products in the subparagraph.
Dr ANIBUEZE (Nigeria) said that he would have preferred to move forward in the discussion,
but that the meeting would face a similar problem since paragraph 4.1 also contained a reference to
“tobacco products”.
Mr SHAKERIAN (Islamic Republic of Iran) said that the scope of the protocol required further
clarification prior to discussion of subsequent articles. In the modern world, regional problems had
global implications. It might be possible to agree on a phased approach to implementing the protocol
with the initial five years being devoted to cigarettes, which all accepted as a problem, with a
timescale of seven years being set in respect of implementation concerning all tobacco products.
The CHAIRPERSON said that, in the light of the helpful comments received, he would
withdraw his suggestion to move on to consider the technical aspects of the Article and would instead
invite representatives to put forward any final views on the question of principle before the informal
discussions took place.
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Mr LEBEPE (South Africa) said that further informal discussions would assist representatives
in consolidating the progress made towards a common position.
Dr SZILAGYI (Convention Secretariat), speaking at the request of Dr NIKOGOSIAN (Head,
Convention Secretariat), in response to the request by the representative of Japan, said that reports on
the use of different forms of smoking tobacco were available in all but one of the WHO regions (the
Region of the Americas). A high prevalence of smokeless tobacco use could be found in the countries
of the WHO South-East Asia and Eastern Mediterranean Regions, as well as in some northern
European countries such as Norway and Sweden. In some countries of the former Soviet Union there
was also a high prevalence of smokeless and chewing tobacco. Almost 20% of the population used
some form of smokeless tobacco in Bangladesh and Nepal. In India, some 27% of the tobacco used
was in smokeless forms against only 14% in the form of cigarettes, while the use of chewing tobacco
was 30%. In Norway, in the younger age groups, almost 20% of the population used oral moist and
chewing tobacco. In Sweden, only 13% of men smoked, but 22% used “snus”. High levels of
smokeless tobacco use could also be found among women, and in some countries it was even more
prevalent than among men: around one in three women in Mauritania, one in four in Bangladesh and
one in 10 in South Africa used some form of smokeless tobacco. In some countries, tobacco use was
therefore also a question of gender equity in health. There was evidence from various parts of the
world, including developed countries, of increased use of smokeless tobacco in parallel with a
decrease in the use of smoking tobacco. In India, between the 1950s and the 1990s, smoking
prevalence among men had decreased from 56% to 35%, while the use of smokeless tobacco had
tripled. Smuggling of smokeless tobacco products was prevalent in South-East Asia.
Mr AL-LAWATI (Oman) said that, unfortunately, the statistics presented had been on smoking
and smokeless tobacco, whereas the meeting had been focusing on the distinction between cigarettes
and other forms of tobacco.
The CHAIRPERSON said that the representative of the World Customs Organization might
also be able to provide information on the question. In moving into their informal discussions, he
requested representatives to take into account the comments made by the representative of Australia,
those in respect of phasing and those on regional problems becoming global problems.
(For continuation of the discussion on Article 7, see summary record of the eighteenth meeting.)

The meeting rose at 12:55.

EIGHTEENTH MEETING
Saturday, 20 March 2010, at 10:20
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5
and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Working group on definitions
Mr FASHINA (Nigeria), speaking as Chair of the working group on definitions, said that
progress had been made and agreement reached on most of the terms that the group had been asked to
consider. The members of the group proposed that they reconvene later that day once they had heard
the views of the Parties in plenary on the remaining outstanding items.
The CHAIRPERSON said that the debate on Article 7 that afternoon would provide the
working group with some useful information, but he recommended that the Chair of the group should
intervene again before the close of the present meeting to seek any specific guidance needed.
Part III: Supply chain control (continued from the seventeenth meeting)
• Article 7: Tracking and tracing (continued from the seventeenth meeting)
Paragraph 3
The CHAIRPERSON invited representatives to report on the outcomes of the informal
discussions that had been held during the break.
Mr JABER ALJEHANI (Saudi Arabia) said that the information supplied by the Convention
Secretariat at the close of the previous meeting in response to the request by the representative of
Japan had provided a much clearer picture of types of tobacco use.
Mr BERTRAND (Canada), speaking on behalf of the Parties in the WHO Region of the
Americas, requested a little more time to consider a written proposal that his Party had just received.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, and on behalf of the Parties in the WHO Eastern Mediterranean
Region, the WHO Region of the Americas, the WHO African Region and those Parties in the WHO
Western Pacific Region that had attended the informal discussions, proposed a new draft for
paragraph 3 that would read:
“Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking
and tracing, each Party shall require that unique, secure and non-removable identification
markings (hereafter called unique identification markings) such as codes or stamps are affixed
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to or form part of, all unit packets, packages, and any outside packaging, of cigarettes within a
period of five years and other tobacco products within a period of [7/10] years.”
The CHAIRPERSON invited Parties to consider the proposal put forward by the representative
of Thailand, which had been put on screen. The new element in the proposal was a timeline of five
years for the introduction of markings for cigarettes and a timeline of between seven and 10 years for
other tobacco products. The timeline would begin at the time of entry into force of the protocol for the
Party concerned.
Mr COTTERELL (Australia) confirmed that some of the Parties in the WHO Western Pacific
Region had attended the informal discussions and supported the text proposed; the others were
currently examining the proposal on screen.
Mr KORKMAZ (Turkey), speaking on behalf of the Parties in the WHO European Region, said
that the Parties in the Region had not reached agreement with regard to the proposed text. He said that
his own Party could accept the wording proposed and would prefer the retention of a time frame of
seven years for the introduction of markings for other tobacco products.
Mr ROWAN (European Union) said that the European Union was in favour of a strong protocol
and believed that Article 7 would be a key element of such a protocol. He reminded all Parties that the
European Union had played a primary role in ensuring the inclusion of tracking and tracing in Article 15
of the Framework Convention. The European Union felt that an undue burden would be placed on
tracking and tracing if all tobacco products were included, rather than just cigarettes. The European
Union had already made some concessions with regard to the tracking and tracing of packs, with
which it had not been in favour. It had agreed to a single system despite the fact that it had wanted a
distinction to be made between a domestic and an international tracking and tracing system. It was not
his intention to block proceedings, and he was willing to be flexible with regard to the proposed
timeline for other tobacco products. But he considered that the text after the words “within a period of
five years” should be temporarily placed in square brackets. If a timeline were to be imposed for other
tobacco products, he would prefer it to be 10 years rather than seven; he suggested that the matter
should continue to be discussed in the context of Article 7.
Dr ANIBUEZE (Nigeria) said that the question of the inclusion of other tobacco products
seemed to have been left unresolved, despite the extra time accorded to informal discussion. He called
for a further recess so that agreement could be reached on the matter. It was important that Parties
reach a decision on the question of scope, which was vital to the protocol as a whole.
Mr LINDGREN (Norway) supported the proposed text and would prefer a timeline of 10 years
in respect of other tobacco products.
Mr SHAKERIAN (Islamic Republic of Iran) said that he understood that, in general, the
European Union could accept the proposal, with the proviso that the period for all other tobacco
products should be 10 years. He saw no need to place the phrase referring to other tobacco products in
square brackets, given that the representative of the European Union could request to return to it at any
point in the proceedings. In view of the short time remaining, he appealed to the representative of the
European Union to withdraw his request to place the reference to other tobacco products in square
brackets since the matter could be raised at any future point in the negotiations.
Mr BERTRAND (Canada) said that progress might be possible if the text concerning other
tobacco products were amended to read: “within a period of 10 years or where a Party can demonstrate
that tobacco products manufactured in another Party are part of the illicit trade in that Party, seven
years”.
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The CHAIRPERSON remarked that the proposal by the representative of Canada would
provide a safety net by allowing the period to be reduced to seven years where it had been
demonstrated that a problem existed.
Mr NAGAOKA (Japan) said that the wording put forward by the representative of Thailand was
acceptable, but he would prefer the paragraph to begin “Pursuant to paragraphs 1 and 2”, as an
effective tracking and tracing system was the subject of paragraph 2 as well as of paragraph 1. From
what point would the period of five or seven/10 years be counted? And what were the reasons for
choosing more or fewer years? Although implementation of the compromise text proposed by the
representative of Canada might give rise to some technical or practical problems, it merited further
study.
Dr SA’A (Cameroon), commending the flexibility shown by the European Union on the Article
and its commitment to achieving a strong and effective protocol, requested that the reference to the
10-year period be taken out of square brackets since the European Union had indicated that it could
accept that proposal as well as the inclusion of a reference to all tobacco products.
Mr PINEDA (Mexico), speaking also on behalf of Brazil, Chile, Ecuador, Nicaragua, Panama,
Uruguay and the Bolivarian Republic of Venezuela, said that, if the matter were to become too
contentious, he would support the position adopted by the European Union concerning paragraph 3; it
would be preferable to move on and to return to the subject subsequently given the short time
remaining.
The CHAIRPERSON said that, since the representative of the European Union had indicated
his willingness to return to the matter later, it would be reasonable to leave the text in square brackets.
Mr ROWAN (European Union) reiterated that his Party was not seeking to block progress and
would still consider the issue positively in the context of the ongoing discussions.
The CHAIRPERSON said that keeping the text in square brackets did not mean that it had been
rejected by the European Union.
Mr SHAKERIAN (Islamic Republic of Iran) said that he had been discouraged by the proposal
put forward by the representative of Canada, because the Canadian delegation had already agreed to
the wording that had emerged during the informal discussions, and that had been presented by the
representative of Thailand. Any departure from that formulation might give rise to further problems.
He would prefer to see a clean text without square brackets, because none of the wording would be
agreed on until the end of negotiations; but an asterisk might be used to indicate that the European
Union might return to the paragraph later.
Mr ROWAN (European Union) said that inserting an asterisk with a comment would not be
helpful. Since nothing would be agreed until everything had been agreed, he did not understand why
there would be a problem in leaving the text that concerned other tobacco products in square brackets.
The CHAIRPERSON asked whether all Parties could accept the proposal by the representative
of the European Union given that there had been significant support for the proposal put forward by
the representative of Thailand and the matter would be discussed again in plenary. The amendment by
the representative of Canada, while helpful, would not be retained.
Dr AL-LAWATI (Oman), speaking on behalf of the Parties in the WHO Eastern Mediterranean
Region, said that he could accept the retention of the brackets in the text which had been presented by
the representative of Thailand, but he was glad that the proposal by the representative of Canada had
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been withdrawn. He was concerned by the proposal to add a reference to paragraph 2, because that
paragraph referred to needs specific to countries and regions.
Mr JABER ALJEHANI (Saudi Arabia) requested advice from the Office of the Legal Counsel
on whether the time frame of five years would apply from the date of ratification or the date when the
protocol entered into force for a Party. In the latter case, Parties would be afforded a transition period
for implementation.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that, since the language
proposed would reflect the wording in paragraph 1 of Article 7, each Party would agree to establish a
system “within five years of entry into force of the protocol for that Party”. The five-year period
would apply to all Parties apart from the first 40 Parties, for which entry into force would occur
90 days after deposit of the 40th instrument of ratification.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, referring to
the statement made by the representative of Nigeria, reiterated the concern that even Parties that had
participated in the informal negotiations continued to put forward further amendments. It was
unacceptable that the European Union should hold the remainder of the regions to ransom. She
requested a 10-minute recess in which to consult with her Region on whether to accept the proposal by
the European Union.
The CHAIRPERSON said that he understood the considerable efforts made by the Regions to
achieve a compromise text but he felt that it would not be possible to move forward with the
discussions unless the request by the representative of the European Union to leave the text in square
brackets could be accepted. He agreed to the request to break for 10 minutes.
The meeting was suspended at 16:30 and resumed at 16:45.
Dr ANIBUEZE (Nigeria), speaking on behalf of the Parties in the WHO African Region and
responding to a query from the CHAIRPERSON, said that his Party would take the floor once the
representative of the European Union had indicated whether he could modify his position.
Mr ROWAN (European Union) said that, before coming to a decision, he would ask the Office
of the Legal Counsel to confirm that the removal of the square brackets would not be taken to mean
that his Party had accepted the text, but rather that it would be possible to return to it before any final
decisions were taken.
Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that all of the discussions
held in plenary were recorded in the summary records. With respect to removal of the square brackets,
the meetings were clearly functioning on the principle that nothing was agreed until everything had
been agreed. It was within the prerogative of each Party to reserve its rights in respect of specific
provisions where it had concerns.
As a subsidiary body of the Conference of the Parties, the Intergovernmental Negotiating Body
had the mandate to elaborate a proposal, which it would submit to the Conference of the Parties in the
form of a protocol. While the Intergovernmental Negotiating Body could make a recommendation, it
would be for the Conference of the Parties to take any final decision in respect of the document.
Mr ROWAN (European Union) said that the purpose of the current session was to conduct
negotiations to arrive at a protocol. More flexibility was required of participants in order to achieve an
agreed text. On the basis of the opinion provided by the Office of the Legal Counsel, he could agree to
remove the square brackets, but he requested that, in future, Parties should not be required to accept a
position with which they disagreed.
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Dr ANIBUEZE (Nigeria), speaking on behalf of the Parties in the WHO African Region, said
that he was grateful to the representative of the European Union for his understanding. He was
concerned that consensus had not been reached on a matter on which all Parties had apparently earlier
agreed. He wished to place on record that the Parties in the WHO African Region had consistently
supported the method of negotiation proposed by the CHAIRPERSON and that, for the sake of a
strong and practical protocol, they had sacrificed many of their own proposals since the first session of
the Intergovernmental Negotiating Body. He called on all Parties to negotiate with the aim of
achieving the protocol as it was his impression that some Parties did not want to agree on a protocol at
all.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that, while she could accept the
wording of paragraph 3, it was not clear from the text that it applied to products that were
manufactured in or imported into the territories of Parties. She suggested that the concept should be
included in paragraph 2 and that the reference to “five years” should be removed. Paragraph 3 might
need to contain a reference to paragraph 2.
The CHAIRPERSON said that the purpose of the wording proposed by the representative of
Canada was to make it clear that the protocol referred to all tobacco products manufactured in or
imported into the Parties’ territories.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), responding to a query by Mr ROWAN
(European Union), said that she had proposed that the words “within five years” should be removed
from paragraph 2 because the reference to the time period was already contained in paragraph 3.
The CHAIRPERSON explained that paragraph 1 dealt with the tracking and tracing system
whereas paragraph 3 dealt with unique markings, and suggested that the two paragraphs be left as they
were in that regard. However, the request to make a reference to “all tobacco products manufactured in
or imported into its territories” seemed to be acceptable. He asked Parties whether the new version of
paragraph 3 needed to contain a reference to paragraph 2.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, proposed
that the words “taking into account their own national or regional specific needs and available best
practice” should be deleted from paragraph 2 since that would give Parties more freedom to choose the
products that they wished to include in a tracking and tracing system and the type of system itself; they
would not be obliged to choose a global system. Having received an explanation from the Chairperson
that, in some areas, tracking and tracing systems would be set up on a regional rather than national
basis, she confirmed that, for the time being, she could accept that view.
Mr ROWAN (European Union) said that it was his understanding that paragraph 2 required the
Parties to set up a tracking and tracing system within five years. If that was the case, he saw no point
in retaining paragraph 3.
Mrs DEMUNI DE SILVA (Sri Lanka) explained that paragraph 2 imposed a requirement on the
Parties to track and trace all tobacco products entering their country or manufactured on their territory,
and paragraph 3 elaborated on paragraph 2 by setting time limits for the establishment of the tracking
and tracing systems for cigarettes and other tobacco products. With respect to paragraph 3, she
proposed that the reference to paragraphs 1 and 2 should be deleted and that the wording should begin
“With a view to effective tracking and tracing”.
The CHAIRPERSON said that, having consulted the Office of the Legal Counsel, he agreed
with the view of the representative of Sri Lanka that the words “Pursuant to paragraphs 1 and 2 of this
Article and” were redundant and could be removed. He asked whether that proposal met with
approval.
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It was so agreed.
The CHAIRPERSON said that, as there was no consensus on whether there should be a sevenor a 10-year time period in respect of other tobacco products, he would propose that the 10-year limit
be accepted as a compromise.
Mr VENKATACHALAM (India) asked for clarification of the proposal to agree to a 10-year
time frame in respect of other tobacco products.
The CHAIRPERSON explained that the time limit reflected political realities; Parties could
respond sooner if they so wished. He asked if the meeting could accept the proposal.
It was so agreed.
The CHAIRPERSON said that, since no objections had been received, he would take it that the
request to remove the square brackets from around the text after the words “within a period of five
years” had been accepted.
It was so agreed.
The CHAIRPERSON said that, in view of the new formulation of paragraph 3, he took it that
subparagraphs 3(a) to (c) could be deleted.
It was so agreed.
The CHAIRPERSON, turning to the text of paragraph 4 introduced by the representative of
Canada at the previous meeting, said that he took it that it would be acceptable to delete that
paragraph, because it had been replaced by the new paragraph 3. Similarly, he suggested that the final
subparagraph that dealt with developments in technology could be deleted.
It was so agreed.
Paragraph 4.1
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties
in the WHO European Region, said that when the paragraph had been negotiated at an earlier meeting,
one of the concerns expressed had been that the information should be linked to a unique identifier.
Given that it might not be possible to determine all of the information in the identification markings,
she proposed the deletion of the words “unique identification markings affixed pursuant to paragraph 3
of this Article allow for determination”, and the insertion of the words “the following information be
available”. The phrase “either directly or accessible by means of a link” should be maintained and the
words “of the following information” deleted. After the word “shall” in the first sentence, the words
“for purposes of paragraph 3” should be inserted.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, supported the proposal made by the representative of Canada. She
suggested that expert opinion be sought on the technology involved, to allay the concerns mentioned
by the representative of Canada regarding the possibility of including all of the information within
unique markings.
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Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that, in addition to questions
regarding technology, a further reason for her proposal was that some countries such as her own
already had systems that would enable them to obtain access to the information, but that it would not
necessarily be connected to a link. Since the objective of the paragraph was that the information
should be available, it was unnecessary to prescribe how the information was made available.
Mr NAGAOKA (Japan) asked what would be the concrete obligations on Parties to make the
information available by means of a link.
The CHAIRPERSON said that, at the time of manufacture, the codes placed on the packs,
cartons or master cases of cigarettes would be linked to a database that showed the intended customer
and the intended market of retail sale. If a product was subsequently the subject of a seizure, the
unique identifier could be sent to the central point that would then interrogate the appropriate database.
That would be the link between the identifier and the information in the database. In some countries,
all the information was made available by the unique identifier but, as the representative of Canada
had explained, that would depend on the system in place in individual countries. The requirement for
the purposes of a protocol on illicit trade was that all the information should be available either in the
identifier itself or through an identifier linked to a location where the data were stored.
Mr NAGAOKA (Japan) asked whether it would be feasible to set up a link between an
importing Party and a non-Party manufacturer.
The CHAIRPERSON said that Parties could introduce customs regulations that stipulated that
any imported tobacco products must meet the requirements of their systems and provide the
information required. Alternatively, Parties could place an obligation on the importer to meet the
requirements of the system.
Mr NAGAOKA (Japan) said that, although the Chairperson had described a practical solution to
the problem, he was concerned that manufacturers intent on large profits from illicit trade would not
comply with the national legislation of Parties.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that each Party aimed to ensure both
that products entering their countries legally could be identified and that, if they were seized, they
could be returned to the country of origin. Although manufacturers engaged in illicit trade would be
unlikely to follow the recommended steps, the process would at least allow each Party an element of
control over products within its territory.
The CHAIRPERSON, summarizing the text of paragraph 4.1, said that it had been proposed in
order to ensure that the information required was made accessible either through the unique identifier
or by means of a link. Responding to a suggestion by Dr AL-LAWATI (Oman) that paragraph 4.1
should begin with “Pursuant to paragraph 4 of this Article”, he said that in his view the original
wording was satisfactory. He asked whether the text of paragraph 4.1, as amended, was acceptable.
It was so agreed.
Subparagraphs 4.1(a)–(j)
The CHAIRPERSON said that the subparagraphs contained 10 data elements that were
important for combating illicit trade. Referring to the suggestion raised in previous discussions to
include sell-by dates, he explained that they could not necessarily be part of the unique identifier but
could be an option introduced by individual Parties. In the absence of any objections, he took it that
the subparagraphs were accepted.
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It was so agreed.
Paragraph 4.2
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that the Parties in the WHO Region of
the Americas had discussed the elements that would need to be included in the unique identifier to
enable Parties to connect to the data elements outlined in the preceding subparagraphs. They had
concluded that it would not be necessary to include the elements in subparagraphs (c) and (d). The
remaining four elements would provide sufficient data. She proposed that the paragraph should be
amended to read: “The information in subparagraphs (a), (b), (g) and, where available, (f), shall form
part of the unique identification markings”.
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region,
supported the proposal made by the representative of Canada.
The CHAIRPERSON, responding to a question by Professor NUNTAVARN VICHITVADAKAN (Thailand), speaking on behalf of the Parties in the WHO South-East Asia Region, said
that he had originally proposed the inclusion of the elements in subparagraphs (a), (b), (c) and (d) in
the unique identifiers because they already existed in the unique identifiers on cigarette products and
he had thought that the other elements could be made available by means of a link with the unique
identifier. The format of the text he had originally proposed had been changed by Drafting Group 1.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, asked the representative of Canada whether retaining the elements
in subparagraphs (a), (b), (c) and (d) would affect the tracking and tracing system.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that each Party could introduce the
system most suited to its needs. It would not necessarily be useful to learn about the machine used to
manufacture any products that were seized or the details of the production shift. Her proposal focused
on the essential elements that would allow a particular product to be identified on seizure and so meet
the objectives of the Article.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that it was also important to focus on the machine used and therefore, for the sake of a compromise, he
could accept the deletion of subparagraph (d) but would prefer to retain subparagraph (c).
Dr AL-LAWATI (Oman) said that he would prefer to retain the reference to the production shift
since many manufacturers already included those details on their packaging.
Mr RAMAKRISHNAN (India) said that, for the sake of consistency with paragraph 4.1,
paragraph 4.2 should refer to “the information set out in subparagaph (a)”.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that the word “available” had been
included to refer specifically to subparagraph (f).
Working group on definitions
Mr FASHINA (Nigeria), speaking as Chair of the working group on definitions and at the
invitation of the CHAIRPERSON, said that the major areas in which the group required the views of
the plenary concerned the definitions of key inputs, commercial imports, quantities, scale, and tracking
and tracing.
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The CHAIRPERSON suggested that the working group should continue its work in other areas
while awaiting the views of the plenary.
(For continuation of the discussion on Article 7, see summary record of the nineteenth meeting.)

The meeting rose at 17:40.

NINETEENTH MEETING
Saturday, 20 March 2010, at 18:50
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part III: Supply chain control (continued from the eighteenth meeting)
•

Article 7: Tracking and tracing (continued from the eighteenth meeting)

Paragraph 4.2 (continued from the eighteenth meeting)
The CHAIRPERSON invited representatives to continue their consideration of Article 7. The
first version of the Article shown on screen was based on the Chair’s consolidated text which he had
introduced at the beginning of the seventeenth plenary meeting and the second version, in bold, was
based on the informal white paper submitted by the representative of Canada at the same meeting.
At the close of the previous meeting, the representative of Canada had requested that
subparagraphs (c) and (d) should be deleted and the representative of Oman had requested that
subparagraph (d) should be retained. The items to be contained in the unique identifier would depend
on the type of tobacco product as well as practical considerations such as the space on which they
could be affixed. There was a case to be made for leaving it to each Party to decide what information
to include.
Mr LEBEPE (South Africa) reiterated the view of his Party that both subparagraphs (c) and (d) must
be retained.
Mr BERTRAND (Canada) said that he agreed that the elements contained in subparagraphs (c)
and (d) were relevant to paragraph 4.1, but he did not think that information concerning the machine
used to manufacture tobacco products or the production shift would advance an investigation at the
time of seizure of those products. Responding to a question by Mr LEBEPE (South Africa) as to
whether there would be any disadvantage to retaining subparagraphs (c) and (d), he said that markings
were generally defined as a code or a stamp and, having conducted a significant amount of research,
Canada had chosen to use a stamp. The stamp had a unique marking identifier at the packet level and
there was no room on the stamp itself for the additional information contained in subparagraphs (c)
and (d). Canada had entered into a seven-year contract with a manufacturer to supply the stamp; it
would be difficult to reopen negotiations in order to change the stamp and it would be technically
impossible to fit further information on the one currently being used.
The CHAIRPERSON said that the negotiations were part of a dynamic process and more items
could be made mandatory in the future if the size of the stamp or the available technology changed.
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The most pressing matter was to ensure that, if a seizure occurred, the appropriate information was
made available to enforcement authorities.
Dr VINIT (Papua New Guinea) said that the information in subparagraphs (a), (b), (c) and (d)
was already contained in the unique markings and therefore it should be for the Parties to decide how
to use it.
The CHAIRPERSON said that when he had drafted the text originally, he had included the
elements contained in subparagraphs (a), (b), (c) and (d) for cigarettes because that was the system
with which he was most familiar. However, the unique identifiers needed for other tobacco products
would be different and therefore some flexibility would be required.
Mr BERTRAND (Canada) said the he agreed with the remarks by the Chairperson and the
representative of Papua New Guinea. There was no room on a stamp for all the information required in
the subparagraphs.
Mr LEBEPE (South Africa) said that he could agree to the deletion of subparagraph (d) if the
representative of Canada could agree to retain subparagraph (c).
Mr BERTRAND (Canada) said that he could not agree to retain subparagraph (c) because the
information referred to was not contained on the stamp used by Canada. In explanation of the point, he
proposed to show the representative of South Africa a picture of the stamp.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that, having consulted with the representative of Canada, and having learnt that the information
required would be supplied when requested, his Party could accept the deletion of subparagraphs (c)
and (d).
The CHAIRPERSON asked whether all could now accept the wording of the paragraph: “The
information in subparagraphs (a), (b), (g) and, where available, (f), shall form part of the unique
identification markings”.
It was so agreed.
Paragraph 4.3
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, proposed
that the phrase “in accordance with the provisions of Article 15.2(a) of the WHO Framework
Convention on Tobacco Control” should be deleted and that the words “at the time of first shipment
by the manufacturer or at the time of importation to its territory” should be added after “shall require
the inclusion of such information”.
Mr PINEDA (Mexico) said that the text proposed on behalf of the Parties in the WHO African
Region departed from the spirit of the previous wording and was more relevant to a specific customs
regulation that limited or might limit the application of the Article by other Parties.
Dr AL-LAWATI (Oman) supported the proposal put forward by the representative of Kenya
since Article 15 of the Framework Convention had been drafted with domestic markets in mind. The
distinction between domestic and international markets that had been debated at length during the
eighteenth plenary meeting, resulting in the deletion of subparagraphs 3(a), (b) and (c). The reference
to Article 15.2(a) of the Framework Convention was therefore no longer valid. Furthermore,
Article 15.2(a) outlined three options, two of which were helpful to developing countries. The
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language of the third was ambiguous and might be used by manufacturers seeking to avoid their
responsibilities.
Mr ROWAN (European Union) said that he could not agree to amendments of the kind
proposed by the representative of Kenya at such a late stage of the negotiations.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), supported by Mr YÜKSEL (Turkey),
speaking on behalf of the Parties in the WHO European Region, said that it would suffice to comply
with the requirements of Article 15.2(a) of the Framework Convention. She was opposed to applying
artificial time limits. Each Party should decide when information was required.
Mr NAGAOKA (Japan) said that there was no great difference between the information
required under subparagraph (f) and the requirements of the Framework Convention.
The CHAIRPERSON asked representatives to indicate whether they preferred the proposed
Chair’s text or the amended paragraph put forward by the representative of Kenya.
Dr ANIBUEZE (Nigeria) said that he failed to understand why the vital information in
subparagraph (f) would not be available as it would be essential to ensuring that the products were not
the subject of illicit trade.
The CHAIRPERSON said that the information in subparagraph (f) was vital, but manufacturers
might need to link the relevant code to their databases in order to find the records concerning the bank
payments, the first purchaser and the intended market of retail sale.
Mr NGEYWO (Kenya) said that he supported the statement by the representative of Nigeria,
and the proposal made on behalf of the Parties in the WHO African Region, because it was always a
requirement that cigarettes or tobacco products should bear specific markings or health warnings
relating to the country that intended to import them; the products would be manufactured for specific
markets. Furthermore, information on the intended market of consumption was essential as a first
check at the time of shipment and, for that reason, he would prefer to end the text proposed by the
representative of Kenya after the words “at the time of first shipment”.
Mrs DEMUNI DE SILVA (Sri Lanka) said that Drafting Group 1 had considered the wording at
length; the reference to Article 15.2(a) of the Framework Convention had been proposed in order to
provide for circumstances in which the information stipulated in subparagraph (f) was not available.
Mr ROWAN (European Union) cautioned against reopening the negotiations on that point since
two full days had been spent discussing Article 15.2(a) during the negotiations on the Framework
Convention and the matter had not been fully resolved.
The CHAIRPERSON said that the wording proposed in the Chair’s text had been found to be
acceptable during the drafting of the Framework Convention and the discussions of the intersessional
Drafting Groups of the Intergovernmental Negotiating Body. The intended market of sale was very
important but it could not be ascertained in all regions unless it could be traced in a database.
Ms HAMEED (Iraq) said that, although the draft text of Article 7 clearly reflected the language
contained in the Framework Convention, it should provide details in respect of illicit trade. She
supported the retention of the Chair’s text.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) asked for the opinion of WHO’s Legal
Counsel on whether Canada would be in breach of the protocol if it fulfilled the requirements of
Article 15.2(a) but not at the time of shipment or import.
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Mr BURCI (WHO Legal Counsel) said that Article 15.2(a) linked the requirement concerning
marking to sale on the domestic market and therefore, irrespective of whether the product was
imported or domestically produced, the country in which the product was sold would be responsible
for complying with Article 15.2(a).
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) asked what would happen if Canada
fulfilled its obligations under Article 15.2(a) but not at the time stipulated under the proposed protocol.
Her interpretation of subparagraph (f) was that Canada would have to fulfil its obligations within a
particular time frame.
Dr AL-LAWATI (Oman) said that none of the Parties had provided logical arguments to
support their refusal to accept the proposed amendment; it was not sufficient to cite lack of time.
Article 15.2(a) had been designed with domestic markets in mind but the distinction between domestic
and international markets had been removed from paragraph 3 of the Article 7. He asked for the advice
of WHO’s Legal Counsel as to whether the third option enumerated under Article 15.2(a) would give
a great deal more latitude to the tobacco industry in complying with the 10 requirements set out in
subparagraphs (a) to (j).
Mr BURCI (WHO Legal Counsel) said that Article 15.2(a) contained three alternative
obligations: to include a particular statement; to carry any other effective marking; or to assist the
authorities in determining whether a product was legally for sale. Certainly, the third obligation was
worded in a looser and more general way and would therefore be easier to comply with than the other two.
The CHAIRPERSON, referring to the proposal put forward by the representative of Kenya,
asked whether it would be helpful to the representative of Canada if the amendment stated “at the
latest, at the time of first shipment”.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, said that the suggestion by the Chairperson would not be helpful and
she would prefer to delete paragraph 4.3.
Dr VINIT (Papua New Guinea) said that the Drafting Group had included the information
contained in the subparagraphs because identifying equipment was very important for countries such
as his own where illicit trade was rife. He therefore could not accept the deletion of subparagraph (c).
Similarly, subparagraph (f) concerning the intended market for retail sale would assist countries in
tracking and tracing.
Mrs DEMUNI DE SILVA (Sri Lanka) recalled that paragraph 4.2 had been drawn up during the
discussions in the Drafting Group in order to identify the information that it would be mandatory to
include in the unique identification marking. In paragraph 4.3, the information with regard to
subparagraph (f) should be included on unit packs, master cases or cartons in accordance with
Article 15.2(a) of the Framework Convention and the Parties should introduce effective laws
stipulating the point in time at which the destination should be shown. The Parties could go beyond
that minimum requirement in their domestic laws and require the information to be shown at the time
of first shipment or at the time of import so that, on inspecting the items, customs officials could
determine whether they were intended for the local market. Under paragraph 5 of Article 7, it was
made mandatory that the information set out in paragraph 4 should be entered into the database that
was maintained in the jurisdiction of the Party so that, at any given time, the information could be
made available in the event of a query from another Party.
The CHAIRPERSON said that, having heard the explanation given by the representative of
Sri Lanka, he was inclined to think that paragraph 4.3 could indeed be deleted given that paragraph 5
contained a mandatory requirement that, within three years of entry into force, all the information set
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out in paragraph 4, which included subparagraph 4.3(f), would be recorded at the time of production,
at the time of first shipment or at the time of import. He asked whether representatives shared the view
that paragraph 4.3 was redundant and could be deleted.
Mr YÜKSEL (Turkey) and Ms HAMEED (Iraq) said that they supported the proposal to delete
paragraph 4.3.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
she had no objection to the deletion of paragraph 4.3 since paragraph 5 would be retained.
It was so agreed.
Paragraph 5
Mr ROWAN (European Union) proposed that the reference to three years should be replaced by
the words “within the time specified by the protocol”, since no specific times had yet been agreed on.
Responding to a request for clarification by the Chairperson on the wording he wished to use, he
recalled that, in earlier negotiations, a period of five years had been proposed for cigarettes and a
period of seven years had been mentioned regarding other tobacco products.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that she supported the inclusion of a
reference to the time frames that had been mentioned earlier in the discussion. For greater clarity and
to allow circumstances to dictate the time of the recording, she requested that the words “as soon as
available, such as” should be added after “recorded”.
The CHAIRPERSON said that, as he understood it, the representative of Canada had proposed
the amendment in order to allow Parties more flexibility to record the information sooner.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, asked about the linkage between paragraph 3 and paragraph 5.
Paragraph 3 covered information to be included in unique markings whereas paragraph 5 covered the
recording of information. Information could be recorded without appearing on the unique marking.
Therefore, the time period allowed to establish the unique markings on the products differed from that
required for recording.
Dr ANIBUEZE (Nigeria), speaking on behalf of the Parties in the WHO African Region,
recalled that the Parties in the Region had agreed to the deletion of paragraph 4.3 on condition that
paragraph 5 would be retained as it stood. The representative of Sri Lanka had outlined the spirit in
which paragraph 5 had been drafted. If Parties could not agree to the deletion of the amendment
proposed by the representative of Canada, he would request that the meeting should reopen
discussions on paragraph 4.3.
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region,
supported the amendments proposed by the representatives of the European Union and Canada.
Mr NGEYWO (Kenya) requested that the amendment proposed by Canada should be deleted
since it would dilute the meaning of the paragraph. The protocol was intended to deal with illicit trade
and to eliminate any loopholes in the systems set up for that purpose. Given that the destination of
tobacco products should be known before they left the factory, he proposed the deletion of the
remainder of the paragraph after the words “shipment by any manufacturer”.
Mr ROWAN (European Union) asked whether it would be acceptable to remove the time limit
from the article altogether since time limits were covered in preceding paragraphs.
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Mr VENKATACHALAM (India), stating his preference for the paragraph as originally
formulated, requested that the words “as soon as available, such as” be removed.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that she could support the proposal by
the representative of the European Union to delete the reference to a time period and could agree to
removal of the words “as soon as available, such as”, which she had proposed. For the sake of
consistency, it would be preferable to end the paragraph after the word “products”, since paragraph 3
dealt with unique markings.
The CHAIRPERSON said that, as amended, the paragraph would read: “Each Party shall
require that the information set out in paragraph 4 of this Article is recorded at the time of production,
or at the time of first shipment by any manufacturer or at the time of first import onto its territory.” He
asked whether that text met with approval.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that he
supported the retention of the original wording of paragraph 5. Nevertheless, in order to prevent fraud,
the paragraph should focus on the recording of information at the time of production; it was
unnecessary to mention the time of first shipment or import.
Mr NGEYWO (Kenya) said that the essence of tracking and tracing was that a Party receiving
goods imported onto its territory should be able to obtain the information concerning that shipment
even before it arrived. If a Party received information in advance, it could anticipate the arrival of
products and prevent them from being smuggled into the country.
The CHAIRPERSON explained that the tracking and tracing system was not a generalized
information system concerning flows of goods; rather than providing general import and export data, it
was designed to allow customs authorities to determine the origin, intended recipient and intended
destination of goods that had been seized. Paragraph 5 described an enforcement technique designed
to ensure that every Party recorded the data elements contained in paragraph 4 at the time of
production, shipment or manufacture; that information would be available at the time a seizure took
place. The text currently proposed would read: “Each Party shall require that the information set out in
paragraph 4 of this Article is recorded at the time of production or at the time of first shipment by any
manufacturer or at the time of first import onto its territory.”
Dr AL-LAWATI (Oman) said that he supported the text proposed by the Chairperson.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that he believed
that it should be mandatory for information to be made available solely from the time of production
since that was when fraud could be prevented.
Mr ESTEGUET (Cameroon) said that he agreed with the Chairperson’s explanation and the text
he had proposed. It was for each country to decide on the timing of any information required for goods
imported onto its territory.
Mr FISCH BERREDO MENEZES (Brazil) said that the statement by the representative of the
Democratic Republic of the Congo raised a technical problem in that if the tracking and tracing system
was controlled by a Party and the tobacco products were manufactured outside the country, it would
not be possible to mark the products at the time of manufacture, only at the time of import.
Paragraph 5, as worded in the Chairperson’s proposal, perfectly met the requirements of his delegation
since it would enable the information to be recorded at the time of first import.
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Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo), responding to a
question by the Chairperson, said that he believed that each product should bear a marking to identify
its country of destination.
Mr NGEYWO (Kenya) said that he would appreciate clarification concerning the system
described, since it appeared to be a tracing but not a tracking system; should the Parties accept the
definition of tracking used at the previous session of the Intergovernmental Negotiating Body, they
would be required to monitor the movement of a tobacco product along the supply chain. For the sake
of clarity, he read out the definitions of tracking and tracing given in paragraphs 18 and 17
respectively of the negotiating text contained in document FCTC/COP/INB-IT/3/5 Rev.1:
“Tracking” means systematic monitoring by competent authorities or any other person
acting on their behalf of the route or movement taken by tobacco, tobacco products or
manufacturing equipment used in the manufacture of tobacco products through their respective
supply chains of manufacture, sale, distribution, storage, shipment, import or export, or any part
thereof.”
“Tracing” means the re-creation by competent authorities or any other person acting on
their behalf of the route or movement taken by tobacco, tobacco products or manufacturing
equipment used in the manufacture of tobacco products through their respective supply chains
of manufacture, sale, distribution, storage, shipment, import or export, or any part thereof.”
The CHAIRPERSON agreed that it was important to learn the destination of a product, but that
information could be obtained from the manufacturer once the product had been seized.
Mr YÜKSEL (Turkey) said that he would prefer to retain the phrase “as soon as available”,
which had been proposed by the representative of Canada, because, in some circumstances, the name
of the purchaser might not be known at the time of production or the time of shipment.
The CHAIRPERSON said that, since no consensus had been possible on paragraph 5, he would
invite representatives to consider paragraph 6.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, and at the
request of Dr ANIBUEZE (Nigeria), said that when the Parties in the Region had agreed to delete
paragraph 4.3, it had been on the understanding that paragraph 5 would be retained without
amendment. Since consensus had not been reached on the text of paragraph 5, paragraph 4.3 should be
retained.
The CHAIRPERSON said that he appreciated the position of the Parties in the WHO African
Region concerning the link between paragraph 4.3 and paragraph 5. Since the plenary had been unable
to reach agreement on the wording of paragraph 5, he could agree to reinstate the text of
paragraph 4.3, which had also not been agreed on.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo), referring to
paragraph 5, said that he believed that all tobacco products should bear a unique country marker in
order to facilitate effective tracking and tracing and, in particular, to combat illicit manufacturing and
counterfeiting.
Paragraph 6
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that, had his
previous comments been understood, a reference to the country marking should have been included in
paragraph 6. Responding to a request for clarification from the Chairperson, he explained that he
wished to see a reference to a unique identifier relating to each country for each tobacco product.
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The CHAIRPERSON said that, since the date and location of manufacture were included in the
information set out in paragraph 4, it was unnecessary to repeat the information in paragraph 6.
Mr MBUYU MUTEBA YAMBELE (Democratic Republic of the Congo) said that he had
requested the inclusion of a unique identifier that referred to the country of destination and not to the
country of origin. Fraud could be prevented by issuing a unique identifier at the time an order was
placed. Responding to a suggestion from the Chairperson, he said that he could agree to discuss the
matter bilaterally with a technical expert.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
she agreed with the text of paragraph 6 as it appeared in the Chair’s consolidated text.
The CHAIRPERSON said that he took it that paragraph 6 was accepted, subject to the outcome
of the discussion between the representative of the Democratic Republic of the Congo and the
technical expert.
It was so agreed.
Paragraph 8
The CHAIRPERSON, recalling that at the seventeenth plenary meeting agreement had been
reached on the use of a “global information sharing focal point”, proposed that the square brackets
should be removed from paragraph 8.
Responding to a point raised by Mrs DEMUNI DE SILVA (Sri Lanka), he agreed that the
phrase “national or regional central point” that had been used in paragraph 1 of Article 7, should
replace the phrase “national/regional central point”. In the absence of further comment, he took it that
the paragraph was acceptable as amended.
It was so agreed.
Paragraph 9
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties
in the WHO European Region, proposed that subparagraph 9(a) should be amended to provide that
each Party shall “have access to the information outlined in paragraph 4 in a timely manner by making
a query to the global information sharing focal point”. She proposed that subparagraph 9(d) should
read: “answer the information requests in relation to paragraph 4, in accordance with its national laws”.
The CHAIRPERSON asked whether representatives could agree to the text of subparagraph 9(a)
as amended.
It was so agreed.
The CHAIRPERSON asked whether representatives could agree to the text of subparagraph 9(d)
as amended.
It was so agreed.
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Paragraph 10
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, requested that the phrase “up to the point that all taxes have been
discharged” and the term “second purchasers” should be deleted.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, supported by Mr YÜKSEL (Turkey), speaking on behalf of the Parties
in the WHO European Region, requested that, for the sake of simplicity, the paragraph should be
amended to read: “Each Party shall require the further development and expansion of the scope of the
applicable tracking and tracing system to require the marking and recording of information relating to
sales up to the point that all taxes have been discharged”. She explained that, in the tracking and
tracing process, once all taxes had been discharged there was no need to continue to monitor a
product.
Mrs DEMUNI DE SILVA (Sri Lanka), speaking on behalf of the Parties in the WHO South-East
Asia Region, supported by Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO
African Region, said that, since it had been agreed under paragraph 2 of Article 7 the tracking and
tracing system was controlled by the Party, the first line of the paragraph should be amended to read:
“Each Party shall further develop and expand the scope”.
Dr VINIT (Papua New Guinea) supported the remarks of the representative of Canada. The
authorities would have no further interest in goods once the customs duties had been paid.
Mr COTTERELL (Australia) said that he supported the proposal by the representative of
Canada as further amended by the representative of Sri Lanka.
Mr NAGAOKA (Japan) said that, while the duty to record information was clear to him, he
failed to understand what additional “marking… of information relating to sales” could be required
after the point at which all taxes had been discharged.
The CHAIRPERSON said that the idea was to make possible the development and the
expansion of the system so that more information could be included in the marking.
Mr NAGAOKA (Japan) said that it was more important to keep a record of the information
relating to sales rather than to keep the marking itself. He therefore requested that the paragraph
should refer to the “marking or recording” of information relating to sales.
Mr ROWAN (European Union) said that the paragraph was strengthened by the use of the phrase
“up to the point that all taxes have been discharged” because it described a process through to the final
stage rather than referring only to first and second purchasers, which might leave the process incomplete.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, and on behalf of the Parties in the WHO African Region, said that,
after some consultation, the Parties in both Regions could accept the amendment proposed on behalf
of the Parties in the WHO Region of the Americas.
The CHAIRPERSON said that, as amended, paragraph 10 would read: “Each Party shall further
develop and expand the scope of the applicable tracking and tracing system to require the marking or
recording of information relating to sales up to the point that all taxes have been discharged”. He
asked whether all representatives could accept the new wording. Upon further consultation with the
representatives of Thailand and Japan, he suggested that the words “marking or” could be deleted
since the focus of the paragraph was the sales chain. The paragraph would read: “Each Party shall
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further develop and expand the scope of the applicable tracking and tracing system to require the
recording of information relating to sales up to the point that all taxes have been discharged.”
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region and on behalf of the Parties in the WHO African Region, said that
she could accept the wording proposed.
Mr AL HUSSEIN (United Arab Emirates) said that the paragraph should refer to duties as well
as to taxes.
Mr FISCH BERREDO MENEZES (Brazil) said that he believed it was important to retain a
reference to markings in the paragraph since they were a part of the tracking and tracing system and,
in some countries, contained information relating to sales.
The CHAIRPERSON said that the concerns of the representative of Brazil might be met by
using the following wording: “Each Party shall further develop and expand the scope of the applicable
tracking and tracing system so that information relating to sales up to the point that all taxes have been
discharged can be included in the markings or otherwise recorded”.
Mr FISCH BERREDO MENEZES (Brazil) said that the Parties in the WHO Region of the
Americas could support the wording proposed by the Chairperson.
Mr ROWAN (European Union) proposed that the paragraph should be further amended so that
it read: “Each Party shall further develop and expand the scope of the applicable tracking and tracing
system up to the point that all taxes have been discharged”. He believed it unnecessary to refer to
marking or recording.
Dr VINIT (Papua New Guinea) said that the paragraph should refer to both “markings and
recordings”.
Dr MUSTAPHA (Ghana) proposed that the paragraph should refer to “all taxes, duties and
other lawful obligations”.
The CHAIRPERSON asked whether representatives wished to include a reference to “markings
and recording of information” in the paragraph or whether a more general reference to expanding the
tracking and tracing system would be acceptable.
Mr ROWAN (European Union) said that he could not accept the change in wording from “Each
Party shall require the further development” to “Each Party shall further develop and expand” as it
introduced an obligation on the Parties which had not been previously present. Responding to a suggestion
by the Chairperson that a Party could delegate an obligation to a national authority or organization, he
stated his preference for a more flexible form of words that placed no obligation on the Parties.
The CHAIRPERSON said that, to meet the concerns of the representative of the European
Union, it would be necessary to revert to an earlier formulation, such as: “Each Party shall require the
further development and expansion of the scope of the applicable tracking and tracing system up to the
point that all taxes, duties and other obligations have been discharged”. There would be no reference
to the marking and recording of information.
Mr COTTERELL (Australia) asked for advice on the meaning of the phrase “other obligations”.
Following an explanation from Dr MUSTAPHA (Ghana) that the phrase had been introduced so that
the scope of the paragraph would not be limited to the payment of duties and taxes, but could take into
account obligations in relation to recordings, markings or other activities, he suggested that the phrase
“other relevant obligations” might be more appropriate.
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Dr MUSTAPHA (Ghana) said that he could agree to the amendment proposed by the
representative of Australia.
The CHAIRPERSON said that the paragraph would then read: “Each Party shall require the
further development and expansion of the scope of the applicable tracking and tracing system up to the
point that all taxes, duties and other relevant obligations have been discharged”.
It was so agreed.
Paragraph 11
Ms SY (Philippines) said that the paragraph seemed to suggest that the Parties should cooperate
with one another in order to reduce the burden on manufacturers and importers of tobacco; she felt the
approach outlined favoured the tobacco industry and ran counter to Article 5.3 of the Framework
Convention.
The CHAIRPERSON said that the paragraph had been drafted in order to harmonize the system
of markings.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, said that she could accept the current phrasing or agree to end the
paragraph after the words “avoid duplication of requirements”.
Ms SY (Philippines) said that she would prefer the paragraph to be deleted since cooperation
between the Parties was covered under the part of the protocol dealing with international cooperation
and she doubted that the paragraph added value to the subject of tracking and tracing.
The CHAIRPERSON said that the discussion on paragraph 11 would continue at the following
meeting.
(For continuation of the discussion on Article 7, see summary record of the twentieth meeting.)

The meeting rose at 20:55.

TWENTIETH MEETING
Saturday, 20 March 2010, at 18:50
Chairperson: Mr I. WALTON-GEORGE (European Union)

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE IN
TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5 and
FCTC/COP/INB-IT/4/INF.DOC./1) (continued)
Part III: Supply chain control (continued)
•

Article 7: Tracking and tracing (continued)

Mrs DEMUNI DE SILVA (Sri Lanka) said that Parties had held bilateral and multilateral
discussions that had resulted in a mutually acceptable means of removing the square brackets in
paragraphs 4.3 and 5 of Article 7. Thus the original version of paragraph 4.3 would be retained.
Paragraph 5 would be amended to read: “Each Party shall require, within the time limits specified in
this Article, that the information set out in paragraph 4 of this Article is recorded, at the time of
production, or at the time of first shipment by any manufacturer or at the time of import onto its
territory.”
The CHAIRPERSON proposed that the words “within the time limits specified in this Article”
would suffice to cover whatever time limits applied to specific products, in response to a suggestion
by Dr AL-LAWATI (Oman) that a specific reference to paragraph 4.3 should be added, given the
large number of time limits in Article 7. In the absence of any further objection, he took it that Parties
approved of the proposed paragraphs 4.3 and 5.
It was so agreed.
Paragraph 10 (continued from the nineteenth meeting)
Mr COTTERELL (Australia) said that Australia had a goods and services tax, which was a
retail tax, and it would be hard to commit to tracking tobacco products to the retail level. He therefore
suggested that the last part of paragraph 10 be amended to read: “up to the point that all taxes,
excluding retail taxes, have been discharged.”
Mr ROWAN (European Union), supporting the position of the representative of Australia, said
that paragraph 10 had originally been designed for the tracking and tracing of tobacco products up to
the point at which customs duties and taxes were paid on withdrawal from warehouse for
consumption; the whole purpose of tracking and tracing under Article 7 was to identify those diverting
the products from licit into illicit trade, which usually took place before taxes were paid.
The phrase “and other relevant obligations” was too broad and unspecific, and he asked for it to
be deleted to avoid the confusion that would be caused if the scope of the Article was extended to
whichever “relevant obligations” existed outside the realm of taxes.
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The CHAIRPERSON asked the representative of the European Union to consider whether the
term could remain in the text if amended to read “and any other relevant obligations”.
Mr NAGAOKA (Japan) supported the proposal by the representative of the European Union to
delete “other relevant obligations”. Different countries might interpret it differently and, since
paragraph 10 was mandatory, every related obligation would have to be considered, thereby greatly
complicating the work.
The proposal by the representative of Australia should be amended to exclude not only retail
taxes but also value-added and other consumption taxes, which he believed had not been intended for
inclusion in the Article.
Ms EVISON (New Zealand) said that adding the words “subject to domestic laws” to the end of
the sentence, after the words “have been discharged”, might help to prevent taxes levied at the retail
level from falling within the scope of Article 7.
The CHAIRPERSON suggested that paragraph 10 be amended to read: “Each Party shall
require the further development and expansion of the scope of the applicable tracking and tracing
system up to the point that all taxes, excluding sales taxes and consumption taxes, duties and, where
appropriate, other relevant obligations have been discharged”. The words “excluding sales taxes and
consumption taxes” were intended to relieve Parties of any obligation to continue tracking those goods
down the supply chain once all taxes for the importation, clearance or release from warehouse of
goods had been paid. In response to a question from Dr MUSTAPHA (Ghana), he said that they would
not allow people to refuse to pay such taxes.
Mr AZOFF (Israel), observing that imports were sometimes subject to a consumption tax,
proposed that the phrase “excluding sales taxes and consumption taxes” should be replaced by a
phrase such as “import taxes or any local taxes applicable before release from the warehouse”. Such
wording would also cover any retail taxes further down the chain.
Mr NGEYWO (Kenya), speaking on behalf of the Parties in the African Region, agreed to the
principle of including language that removed the need to continue tracking goods beyond payment of
taxes at the point of import or their release from a warehouse or manufacturing plant. However, more
appropriate wording was required to ensure that “consumption taxes” were not wrongly taken to
include excise duties.
Mr FISCH BERREDO MENEZES (Brazil) proposed that the last part of paragraph 10 should
be amended to read “up to the point that all relevant taxes and duties have been discharged”, and that the
rest of the paragraph should be deleted. Each Party could then decide which taxes and duties were relevant.
Mr SHAKERIAN (Islamic Republic of Iran) said that the wording of the proposed text for
paragraph 10 gave the impression that every relevant tax and obligation was to be excluded.
The CHAIRPERSON, further to the comment by the representative of Brazil, asked the
representative of Australia whether he could accept the following wording for the last part of the
paragraph: “up to the point that all relevant taxes, duties and, where appropriate, other relevant
obligations have been discharged.”
Mr SONG (Singapore) said that the word “relevant” in “all relevant taxes” would not satisfy the
concerns of the representative of Australia and others. The variety of amendments proposed showed
that different countries had differing national tax systems and practices, which might be best covered
by the addition, proposed by the representative of New Zealand, of the words: “subject to
domestic laws”.
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The CHAIRPERSON said that it was his understanding that the representative of Australia
could accept the amendment he had just read out. He obtained the consent of Mr COTTERELL
(Australia) on that point. In response to the suggestion by Dr MUSTAPHA (Ghana) that the word
“relevant” be changed to “applicable”, he pointed out that the aim was to give individual Parties the
flexibility to decide which taxes were relevant. He asked whether representatives could agree to that
amendment.
Mr NAGAOKA (Japan) said that he failed to see the intention behind the use of the word
“relevant”, as proposed by the representative of Brazil, which could mean anything. Would a Party be
free to decide whether the taxes were relevant to import, warehousing or retail? If so, that phrasing
was acceptable.
Mr LOM (United States of America)1 asked whether the proposed text covered “secondary
smuggling”: products purchased legitimately in one country with low duties and taxes and then
smuggled into another country with higher taxes and sold free of duties and taxes. Existing markings
would make it possible to identify the product but not necessarily the source of the smuggling.
The CHAIRPERSON, responding to the query by the representative of the United States of
America, replied that the text had aimed to cover the normal movement of goods, not bootlegging, and
that customs authorities that seized bootlegged products would be able to identify their provenance
from the markings. Further to the comment by the representative of Japan, he suggested that the last
part of the text be amended to read: “up to the point that all taxes, duties and, where appropriate, other
relevant obligations have been discharged at the point of manufacture, import, or release for home
consumption.” Those, as he understood it, were the points at which the main duties and taxes would be
charged and the first stages in the movement of goods once they entered the trade circuit. In response
to a query by Ms LECLAIRE (alternate to Mr Leguerrier, Canada) as to the meaning of the term
“release for home consumption”, he said that it was a term commonly used in customs legislation
when goods were released from duty suspension for home consumption.
Mr SONG (Singapore) said that customs officials in Singapore, too, were unfamiliar with the
term and that it could be replaced by a term such as: “release from customs control”.
The CHAIRPERSON said that the term “release from customs control” was equally good.
Based on the principle that nothing was agreed until everything was agreed, the square brackets in
paragraph 10 could be removed.
Mr COTTERELL (Australia) said the proposed wording was acceptable, on the understanding
that the Chairperson’s explanation was correct.
Mr FISCH BERREDO MENEZES (Brazil) said that the paragraph had been agreed on by all
but the representative of Japan. In response to the earlier comment by the latter, he explained that the
word “relevant” had been intended to serve the same purpose as in the term “relevant obligations”; and
that each Party would be free to decide which taxes were relevant. The negotiation should move on
with the text as it stood.
The CHAIRPERSON asked the representative of Japan whether, in the light of that
clarification, he could accept the use of the word “relevant” in “all relevant taxes”.

1

Participating by virtue of Rule 29 of the Rules of Procedure of the Conference of the Parties to the WHO Framework
Convention on Tobacco Control.
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Mr NAGAOKA (Japan), emphasizing that paragraph 10 laid down a mandatory obligation, said
that he preferred the Chairperson’s proposal to end the paragraph with: “at the point of manufacture,
import or release from customs control.” That wording was more precise and left less room for
misunderstandings among different Parties.
Mr NGEYWO (Kenya), speaking on behalf of the Parties in the African Region, said that the
term “customs control”, which was no longer in universal usage, might exclude goods released from
excise warehousing. He preferred the original, more general phrasing of “release for home
consumption”.
Mr YÜKSEL (Turkey) said that his Party had some concerns it wished to discuss and reserved
the right to re-examine paragraph 10.
The CHAIRPERSON requested the representatives of Australia, Brazil, Canada, Ghana and Japan
to meet overnight or the next morning in order to achieve a quick solution.
Paragraph 11
Suspending the discussion of paragraph 10, the CHAIRPERSON asked the Parties whether they
would be willing: to delete paragraph 11; to approve the opening lines and three subparagraphs of the
next paragraph, which would become the new paragraph 11, regarding cooperation among Parties and
with competent international organizations; and to delete the former paragraph 13, because the
removal of a distinction between domestic and international markets had made it redundant.
It was so agreed.
Paragraph 12
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, recalled the proposal to amend what had become paragraph 12 to read:
“Obligations assigned to a Party under this Article shall be in compliance with the principles of
Article 5.3 of the WHO Framework Convention on Tobacco Control.”
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region, and
Dr MUSTAPHA (Ghana), supported the proposal by the representative of Canada.
Mr SHAKERIAN (Islamic Republic of Iran) emphasized that obligations under every article in
the protocol must comply with the principles of Article 5.3 of the Framework Convention. There was
no need for the requirement to appear in Article 7 in particular. Placing it in the preamble might help
to ensure that it applied to the whole protocol.
The CHAIRPERSON recognized that placing the requirement in the preamble might be an
effective solution. But he explained that the proposal to add it to Article 7 in particular stemmed from
a specific request by Parties concerned that control of the tracking and tracing regimes would be
delegated to the tobacco industry.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, supported the suggestion by the representative of the Islamic
Republic of Iran to place the requirement to comply with the principles of Article 5.3 of the
Framework Convention in the preamble.
In order to accommodate Parties that had binding agreements with the tobacco industry, she
suggested that the Chairperson’s original version of the paragraph should be used, with the addition of
a second sentence that would read: “However, where a Party is unable to comply at the time of entry
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into force of this Protocol, such Party shall implement this undertaking as soon as practicable.” In
response to the query from the Chairperson as to the purpose or effect of the proposal, she said that the
Parties in question would not remain in those binding agreements forever.
Ms MATSAU (South Africa) supported the proposal by the representative of Thailand. The
original wording of paragraph 12, including the phrase “shall not be performed by or delegated to the
tobacco industry”, had been clear and unambiguous. Article 5.3 of the Framework Convention, on the
other hand, actually allowed Parties to work with the industry in accordance with national law, which
would defeat the purpose of Article 7 of the protocol.
The CHAIRPERSON asked those Parties opposed to the proposal by the representative of
Canada whether they could accept the original wording.
Dr MUSTAPHA (Ghana) said that he could accept the proposal by the representative of Canada
because it was succinct and unambiguous.
Mr ALBUQUERQUE E SILVA (Brazil), speaking on behalf of the Parties in the WHO Region
of the Americas, believed that the proposal by the representative of Canada was strong enough without
the second sentence proposed by the representative of Thailand. It was clear that the tobacco industry
should play no part in the tracking and tracing of tobacco products.
Mr ROWAN (European Union) said that he could accept the Chairperson’s original text.
The CHAIRPERSON asked whether the original version of paragraph 12 would be acceptable.
It read: “Obligations assigned to a Party shall not be performed by or delegated to the tobacco industry”.
It was so agreed.
Paragraph 13
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, proposed that paragraph 13 should be simplified as many of the
obligations assigned to a country’s competent national authorities under the tracking and tracing
system were performed by its tax or customs authorities; those authorities did interact with the tobacco
industry. The second half of the paragraph, from the words “and those representing the interests” to
the words “its obligations under this Protocol”, should be deleted. They should be replaced by the
words: “in compliance with the principles of Article 5.3 of the WHO Framework Convention on
Tobacco Control.”
Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region,
supported the proposal by the representative of Canada.
Dr AL-LAWATI (Oman) suggested that the word “principles” should be spelt with an initial
capital given that the principles in question had been established in the guidelines for implementation
of Article 5.3 of the Framework Convention as adopted by the Conference of the Parties.
The CHAIRPERSON said that the word “principles” here referred to general principles rather
than those established in the guidelines.
Dr MUSTAPHA (Ghana) proposed that the words “only interact with the tobacco industry to
enforce the provisions of this Protocol” should replace those which the representative of Canada had
proposed to delete.
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Ms SY (Philippines) reiterated that the original wording of paragraph 13 should be retained,
with just one change: to move the word “only” from before the phrase “interact with the tobacco
industry” and to place it before the phrase “to the extent strictly necessary to allow”. That would be
more consistent with the guidelines adopted by the Conference of the Parties for implementation of
Article 5.3 of the Framework Convention.
Mr DLAMINI (Swaziland) said that he would prefer to keep the original text.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, in response to a question by the CHAIRPERSON, said that she was
unable to accept the original text. Interactions between tax and customs officials in Canada and the
tobacco industry went beyond their obligations under the protocol; they would continue for reasons
other than those outlined by the protocol. To limit such interaction to the requirements of the protocol
might force governments to identify another competent national authority. Reference to compliance
with the principles of Article 5.3 of the Framework Convention allowed the necessary distance and
respect for interactions on health policy. The original text imposed conditions on how each Party
required its competent authority to act.
Mr COTTERELL (Australia) said that his Government wanted to designate its tax office and
customs authorities not only to serve as its competent national authorities for the purposes of the
protocol, but also to collect excise and customs duties from the tobacco companies, which was not an
obligation under the protocol. He therefore supported the proposal by the representative of Canada.
Ms SY (Philippines) also supported the proposal by the representative of Canada, and noted that
recommendation 2.1 of the guidelines for implementation of Article 5.3 of the Framework Convention
rendered the purpose and intent of paragraph 13 more faithfully than the original text.
Ms MATSAU (South Africa), seeking to allay fears that paragraph 13 might affect interactions
with the tobacco industry beyond the scope of the protocol, proposed that paragraph 13 should be
amended to read: “Each Party shall ensure that its designated competent national authorities work with
the tobacco industry, in this instance, to enforce the provisions of this Protocol.” The provisions of the
paragraph were not general but confined specifically to tracking and tracing.
The CHAIRPERSON called for an agreement on wording in response to the concerns raised by
the representatives of Canada and Australia. Those representatives sought to make clear that the
provisions of paragraph 13 applied only to the principles in Article 5.3 of the Framework Convention
rather than to the wider activities of Parties and their national authorities.
Mrs DEMUNI DE SILVA (Sri Lanka) proposed that paragraph 13 should be amended to read:
“Each Party shall, in the implementation of the provisions of this Protocol, ensure that its designated
competent national authorities, who participate in the tracking and tracing regime, interact with the
tobacco industry and those representing the interests of the tobacco industry only to the extent strictly
necessary.”
Mr NAGAOKA (Japan) said that the wording “in the implementation of the provisions of this
Article”, rather than “this Protocol”, might meet the concerns of all the Parties concerned.
Mr FISCH BERREDO MENEZES (Brazil) requested that the Chairperson should include a
reference to compliance with the principles of Article 5.3 of the Framework Convention in the
preamble to the protocol, as suggested by the representative of the Islamic Republic of Iran.
Dr VINIT (Papua New Guinea) said that the words “to the extent strictly necessary” were too
vague to provide Parties with safeguards and set boundaries for direct involvement with the tobacco
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industry. He proposed that the words “in compliance with Article 5.3 of the WHO Framework
Convention on Tobacco Control” should be reinstated.
Ms BASTOS DE ANDRADE (Brazil), supported by Mr PINEDA (Mexico) and Ms MATSAU
(South Africa), said that the reference to Article 5.3 of the Framework Convention in the preamble to
the protocol would cover every article, whereas a reference in one particular article might give the
impression that that article was more important than the others.
Dr VINIT (Papua New Guinea) acceded to the request of the CHAIRPERSON to withdraw his
proposal in the light of the comment by the representative of Brazil. He remained concerned by the
arrogance demonstrated by the industry in its activities in Papua New Guinea.
The CHAIRPERSON said that, while he understood the concern of the representative of Papua
New Guinea, he also saw the merit of the argument put forward by the representative of Brazil. To
mention Article 5.3 of the Framework Convention in one paragraph of only one article suggested that
the provision did not apply to other articles that might give rise to equal cause for concern about
interactions with the tobacco industry. Responding to the point made by Ms MATSAU (South Africa)
that language was needed to narrow the scope of the phrase “to the extent strictly necessary”, he
suggested that an amended version of the original text be used, to read: “only to the extent strictly
necessary to implement its obligations under this Article”.
Ms MATSAU (South Africa) and Dr VINIT (Papua New Guinea) supported the Chairperson’s
proposal.
Mr COTTERELL (Australia) opposed the Chairperson’s proposal on the grounds that it
recreated the problem of restricting the ability of tax and customs authorities to collect taxes and duties
from the tobacco industry. He understood the concerns of the representatives of South Africa, Papua
New Guinea and the Philippines, but he did not believe that the designated competent national
authorities of Australia had the responsibility to regulate the industry in addition to collecting tax and
duty and participating in the tracking and tracing regime. That was the responsibility of other bodies,
such as the Australian Competition and Consumer Commission.
The CHAIRPERSON acknowledged that his proposal would cause confusion. He asked
whether the representatives of Papua New Guinea and South Africa could accept the original text
without the additional wording at the end. Responding to comments by the representatives of the
Philippines and Sri Lanka, he warned against including a reference to Article 5.3 of the Framework
Convention in paragraph 13 as it might ultimately necessitate a similar reference in every other article
in which interaction with the tobacco industry was a possibility. It might be preferable to ensure that
the reference to Article 5 of the Convention in the first two lines of Article 4 of the protocol (General
obligations) was effectively worded, and to link it to a mention of Article 5.3 in the preamble, as
suggested by the representative of the Islamic Republic of Iran.
Ms MATSAU (South Africa) proposed that another solution could make it clear that the
obligations under paragraph 13 applied specifically to tracking and tracing, while leaving the tax and
customs departments designated to serve as a Party’s competent national authorities free to interact
with the industry in other areas. Paragraph 13 should be amended to read: “Each Party shall ensure
that its designated competent national authorities, in participating in the tracking and tracing regime,
interact with the tobacco industry, and those representing the interests of the tobacco industry, only to
the extent strictly necessary in the implementation of the provisions of this Article.”
Mr COTTERELL (Australia) said that he welcomed the proposal by the representative of
South Africa.
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The CHAIRPERSON took it that in the absence of any further objection, paragraph 13 of
Article 7, as amended by the representative of South Africa was approved.
It was so agreed.
Paragraph 14
The CHAIRPERSON, in response to a request for clarification from Mr ROWAN (European
Union), and on the advice of WHO’s Legal Counsel, said that the appropriate wording would be:
“Each Party may require the tobacco industry to bear any costs associated with that Party’s obligations
under this Article.” In the absence of any objection, he took it that Parties approved paragraph 14 of
Article 7, incorporating the proposal by WHO’s Legal Counsel.
It was so agreed.
Mr COTTERELL (Australia) said that members of his Party had yet to emerge from a bilateral
meeting with colleagues from Ghana to find an acceptable solution for paragraph 10.
The CHAIRPERSON, reminding representatives that nothing was agreed until everything was
agreed, noted that it was the last remaining paragraph in Article 7 to be approved.
Mr ROWAN (European Union), welcoming the Chairperson’s caveat, requested clarification
from WHO’s Legal Counsel on the link between paragraphs 2 and 3. He was concerned about the
obligation in the former to establish a tracking and tracing system within five years of entry into force
of the protocol when, according to the latter, different parts of the system might come into effect at
different times for different products; five years for cigarettes and 10 for other tobacco products.
The CHAIRPERSON suggested that the concerns of the representative of the European Union
might be met by the deletion of the words “within five years of entry into force of this Protocol for that
Party” in paragraph 2. They might be replaced by the words: “and within the time limits specified in
this Article”.
Mrs DEMUNI DE SILVA (Sri Lanka) proposed that the words “comprising national and/or
tracking and tracing systems” be included in paragraph 1, just after the phrase “a global tracking and
tracing regime”. The mention of “a tracking and tracing system” in paragraph 2 would automatically
refer back to the “systems” and, hence, to the five-year time limit in paragraph 1. That formulation
would avoid the need to change any more of the text. The different time limits with respect to unique
identification markings, namely five years for cigarettes and 10 years for other tobacco products,
would appear in paragraph 3.
Mr YÜKSEL (Turkey) questioned the need to keep the words “for that Party” in the third line of
paragraph 1 as the subject there was the establishment of a global tracking and tracing regime.
Mr COTTERELL (Australia) emphasized the importance of those words because new Parties to
the protocol would otherwise be left with less time to implement their obligations under paragraph 1 as
the deadline to establish the global regime approached.
Mr NAGAOKA (Japan) said that he shared the concerns of the representative of the European
Union. Would a Party be in full compliance with its obligations under paragraph 2 if its tracking and
tracing system, established within five years, was fully operational for cigarettes but not for other
tobacco products. Being a purely legal question, it required the advice of WHO’s Legal Counsel.
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Mr BURCI (WHO Legal Counsel) said that, on the assumption that unique identification
markings were required in order to be able to track and trace a product, it would make sense for the
related obligations to come into effect at the same time. Otherwise, if there was an unconditional
obligation to establish a fully fledged tracking and tracing regime for all tobacco products within five
years, yet markings were required only for cigarettes by that time, Parties would be in breach of their
obligations under paragraph 2 by being unable to track and trace other tobacco products for another
five years.
Mr ROWAN (European Union) said that, given the explanation of WHO’s Legal Counsel, he
endorsed the proposal by the representative of Sri Lanka that the beginning of paragraph 2 should be
amended to read: “Each Party shall establish, in accordance with this Article, a tracking and tracing
system”; and that the five- and 10-year time limits for unique identification markings should be placed
in paragraph 3. In response to a question from the Chairperson in regard to the five-year time limit in
paragraph 1, he said that it related to the global tracking and tracing regime, not to the national and/or
regional systems.
The CHAIRPERSON outlined what he understood to be the essence of the first three
paragraphs of Article 7. Paragraph 1 stated that Parties would agree to establish a global tracking and
tracing regime within five years and paragraph 2 that they would each introduce their own tracking
and tracing systems for all tobacco products. Paragraph 3 established time limits for implementation of
these systems for cigarettes and other tobacco products, of five and 10 years respectively.
Dr AL-LAWATI (Oman) said that he did not see the need to prescribe different time limits for
different products, or to make any changes to the text. He received clarification from Mr BRIAND
(Convention Secretariat), that tracking and tracing systems would be exactly the same for cigarettes as
for other tobacco products. The only difference in the markings would be the product description.
Dr BABB-SCHAEFER (Barbados), supporting the comments by the representatives of the
European Union and Japan, and of WHO’s Legal Counsel, said that since the global tracking and
tracing regime would comprise the national and regional tracking and tracing systems, the national and
regional systems must be established before the global regime. As the global regime would remain
only partially established until it covered not just cigarettes but all tobacco products, and the time limit
for that was 10 years, the five-year limit in paragraph 1 should be deleted.
Mr SHAKERIAN (Islamic Republic of Iran) said that he saw no contradiction between the three
paragraphs. Looking at them in reverse order, if the Parties had met the obligation requiring unique
identification markings to be affixed to, or incorporated into, cigarette packets, packages and
packaging within the five years stipulated in paragraph 3, it would logically imply that the national
and/or regional tracking and tracing systems referred to in paragraph 2 and, consequently, the global
regime referred to in paragraph 1, would have been established within the same period. The regime
and its constituent systems would then be extended to other tobacco products within the ensuing five
years. That five-year limit was the common denominator binding the three paragraphs together and
should not be removed from paragraph 2. Keeping it there would also prevent any confusion as to
when the national/regional systems were to be established. Alternatively, it would be possible to start
with the current paragraph 2, followed by paragraphs 3 and 1 in that order. Either way, they were close
to being finalized and any changes to the content ran the risk of upsetting the overall balance.
Mrs DEMUNI DE SILVA (Sri Lanka) said that there was no need to change the order of the
paragraphs, as suggested by the representative of the Islamic Republic of Iran. Paragraph 1 stated that
the Parties would, within five years of the entry into force of the protocol, establish a global tracking
and tracing regime “comprising national and/or regional tracking and tracing systems”, which plainly
tied the establishment of those systems to the same five-year time frame. As such, the words “within
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five years of entry into force of this Protocol for that Party” in paragraph 2 could be deleted without
detracting from the obligation to establish the global regime.
Regarding the concerns raised by the representative of the European Union about the link
between paragraphs 2 and 3, while the former required Parties to establish tracking and tracing
systems that covered all tobacco products, the latter implied that the obligation would not be met to the
letter in that the unique identification markings would only come into effect for cigarettes within five
years, the other products being covered within 10 years. The two paragraphs were therefore incompatible.
The CHAIRPERSON, after ascertaining that the proposal by the representative of Sri Lanka had
met the concerns of the representative of the European Union, informed Parties of a further
amendment suggested by WHO’s Legal Counsel, which was to delete the words “entry into force of
this Protocol for that Party” on the third line of paragraph 1. They were not relevant to the global
tracking and tracing regime.
In the absence of any further objection, he took it that Parties approved paragraphs 1 and 2 of
Article 7, as amended by the representative of Sri Lanka and WHO’s Legal Counsel.
It was so agreed.
Mr COTTERELL (Australia) said that more time was required for the informal discussions on
paragraph 10, in order to arrive at a mutually acceptable solution.
The CHAIRPERSON said that as long as a solution was arrived at by the following morning,
there would be no need to reopen the debate on Article 7 beyond reading out that solution.
Congratulating the Parties on their efforts to reach an agreement on the most difficult part of the
Article, he declared the meeting closed.
(For continuation of the discussion on Article 7, see summary record of the twenty-first
meeting.)

The meeting rose at 24:00.

TWENTY-FIRST MEETING
Sunday, 21 March 2010, at 10:30
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

REPORT ON CREDENTIALS: Item 1.2 of the Agenda (Document FCTC/COP/INB-IT/4/6)
(continued from the thirteenth meeting)

The CHAIRPERSON informed the Intergovernmental Negotiating Body that, since the
adoption of the first report on credentials on 16 March, Guatemala and Iraq had submitted original
credentials, following their submission of provisional credentials, but that it had not been feasible to
convene the Bureau to examine those provisional and formal credentials. However, he himself had
examined the documents and had found them to be in conformity with the Rules of Procedure for the
Conference of the Parties. He therefore recommended to the plenary that Guatemala and Iraq be
accepted as having submitted formal credentials. In the absence of any objection, he would assume
that the Negotiating Body agreed with that procedure.
It was so agreed.

2.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT
TRADE IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INBIT/3/5 Rev. 1, FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4,
FCTC/COP/INB-IT/4/5 and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Part III: Supply chain control (continued from the twentieth meeting)
•

Article 5: Licence or equivalent approval system [or control system] (continued from the
seventh meeting)

The CHAIRPERSON drew attention to a text that took account of the previous discussions. The
text read:
Article 5
Licence or equivalent approval/control system
1.
[In light of the public health objectives of the WHO Framework Convention on Tobacco
Control and with a view to eliminating illicit trade in tobacco products and manufacturing equipment
used in the manufacture of tobacco products (hereafter “manufacturing equipment”), each Party shall
prohibit the commercial conduct of any of the following activities by any legal or natural person
except pursuant to a licence or equivalent approval/control system (hereafter “licence”) granted by a
competent national authority in accordance with national law:

- 228 -

SUMMARY RECORDS: TWENTY-FIRST MEETING

(a)

manufacturing tobacco products;

(b)

import or export of tobacco products or manufacturing equipment; and
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(c) manufacture of manufacturing equipment unless it is subject to a control and verification
system.]
or
[Any natural or legal person who intends to undertake a tobacco related activity is subject to
authorization. The Parties should take legislative and regulatory measures for this purpose.]
and
[1 bis Each Party may decide that the obligations in paragraph 1 do not apply to:
(a)

tobacco products on which all taxes have been discharged; or

(b) legal and natural persons that are already subjected to an equivalent approval/control
system for tax or customs purposes.]
2.
Each Party shall endeavour to license, to the extent considered appropriate, any legal or natural
person engaged in:
(a)

retailing of tobacco products;

(b) [[where Parties permit,] commercial growing of tobacco, except for traditional small scale
growers, farmers and producers;]1
(c)

transporting commercial quantities2 of tobacco products or manufacturing equipment; and

(d) wholesaling, brokering, warehousing or distribution of tobacco products or manufacturing
equipment.
3.

With a view to ensuring an effective licensing system, each Party shall:
(a) establish or designate a competent national authority or authorities to issue, renew,
suspend, revoke and/or cancel licences, subject to the provisions of this Protocol, and in
accordance with its national legislation, to conduct the activities specified in paragraph 1 of this
Article;
(b) require that each application for a licence contains all the requisite information about the
applicant, which should include, where applicable, but not limited to:
(i)
where the applicant is a natural person, information regarding his or her identity,
including but not limited to full name, [trade name,] business registration number (if any),
applicable tax registration numbers (if any) and any other information to allow
identification to take place;

1

Subparagraph should be deleted if tobacco and the growing of tobacco are excluded from the scope of the Protocol.

2

Definition requested.
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(ii) when the applicant is a legal person, information regarding its identity, including
but not limited to full legal name, trade name, business registration number, date and
place of incorporation, [location of] corporate headquarters, applicable tax registration
numbers, copies of articles of incorporation or equivalent documents, its corporate
affiliates, [complete] names of its directors and [the names] of any designated
representatives, [including but not limited to] [the representatives’ complete names and]
[copies of their official identification] and any other information to allow identification to
take place;
(iii) precise business location of the manufacturing unit(s), warehouse location and
production capacity of the business run by the applicant;
(iv) details of the tobacco products and manufacturing equipment covered by the
application, such as product description, name, registered trade mark if any, design,
brand, model or make and serial number of the manufacturing equipment;
(v)

description of where manufacturing equipment will be installed and used;

(vi) a declaration of whether the applicant has ever been convicted of a criminal
offence or has ever been subject to charges filed by government agencies, or by any
designated competent national authority;
(vii) complete identification of the bank accounts intended to be used in the relevant
transactions and other relevant payment details; and
(viii) a description of the intended use and intended market of sale of the tobacco
products, with particular attention to ensuring that tobacco product production or supply
is commensurate with reasonably anticipated demand;
(c) monitor and collect, where applicable, any licence fees that may be levied and consider
using them in effective administration and enforcement of the licensing system or for public
health or any other related activity in accordance with national laws;
(d) take appropriate measures to prevent, detect and investigate any irregular or fraudulent
practices in the operation of the licensing system;
(e) undertake measures such as periodic review, renewal, inspection or audit of licences
where appropriate;
(f)
establish, where appropriate, a time frame for expiration of licences and subsequent
requisite reapplication or updating of application information; and
(g) oblige any legal or natural person licensed to manufacture tobacco products and/or
manufacturing equipment to inform the competent national authority in advance of any change
of location of their business or any significant change in production capacity.
4.
Each Party shall ensure that no licence shall be assigned and/or transferred without receipt from
the proposed licensee of all information contained in paragraph 3 of this Article, and without prior
approval from the designated competent national authority.
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Paragraph 1
The CHAIRPERSON pointed out that there were two options for paragraph 1 of Article 5. He
asked the regional groups whether they preferred to work on the first, a longer version containing three
subparagraphs, or the second, a brief statement of principle that “Any natural or legal person who
intends to undertake a tobacco related activity is subject to authorization. The Parties should take
legislative and regulatory measures for this purpose”.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, preferred the second option.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, and
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia Region,
said that they would prefer to use the first option.
The CHAIRPERSON said that discussion would start on the first option and invited comments
from Parties.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region,
supported by Mr MOHAMED (Maldives), requested that the beginning of the introductory part of
paragraph 1 be amended to read: “To achieve the objectives of the WHO Framework Convention on
Tobacco Control”.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, agreed that the text failed to recognize that there were more control
systems than licensing or approval systems, but it should distinguish between the two. A control
system might not be set up to serve as a licensing or approval system, and it must be left to the Party to
decide that it was appropriate. Hence, the last two lines of the introductory part of paragraph 1 should
be amended to read: “pursuant to a licence or equivalent approval granted (hereafter “licence”) or a
control system implemented by a competent national authority in accordance with national law”.
Ms MADRAZO (Mexico), supported by Mr LEBEPE (South Africa), speaking on behalf of the
Parties in the WHO African Region, said that for the sake of consistency the slash should be replaced
by the word “or” in the title, which would then read: “Licence or equivalent approval or control
system”.
The CHAIRPERSON, in response to a question from the representative of Sri Lanka, said that
although the working group was still working on the definition of “manufacturing equipment”, the
discussions in plenary could continue on the assumption that it was a defined term and use it in the
introductory part of paragraph 1 in place of “manufacturing equipment used in the manufacture of
tobacco products (hereafter “manufacturing equipment”)”, which could be deleted. He said, in
response to a suggestion by Ms MATSAU (South Africa) that the words “public health” should be
reinserted before the word “objectives” at the beginning of paragraph 1, that the provisions of
Article 5 also covered the objectives of combating illicit trade. The additional words would therefore
not be appropriate.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, noted that subparagraphs 1(a) and 1(c) both dealt with manufacturing
activity. She suggested that the former be amended to read “manufacturing tobacco products or
manufacturing equipment; and”; that the semicolon and the word “and” at the end of
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subparagraph 1(b) be replaced with a full stop; and that the whole of subparagraph 1(c) be deleted. In
the light of a comment by the representative of the United States of America 1 that the word “or”
between “tobacco products” and “manufacturing equipment” in the new version of subparagraph 1(a)
might allow Parties to apply the provisions to one but not to the other, she said that it should be
changed to “and”.
Furthermore, the word “commercial” in “prohibit the commercial conduct” in the fourth line of
the introductory part should be deleted as it would restrict the scope of Parties to control the activities
listed in paragraph 1 in all circumstances, not just when conducted commercially.
Finally, the title should be amended to read: “Licence, equivalent approval or control system”.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in
the WHO South-East Asia Region, asked whether the word “or” between “tobacco products” and
“manufacturing equipment” in subparagraph 1(b) should be replaced with “and”, so as to remain
consistent with the new version of subparagraph 1(a).
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region,
supported the proposal by the representative of Canada to amend the title and subparagraph 1(a), and
to delete subparagraph 1(c). Furthermore, he considered that subparagraph 2(d) should be moved to
paragraph 1 to become a new subparagraph 1(c), and that the word “products” in “tobacco products”
therein should be deleted.
Mr VENKATACHALAM (India) and Ms SEKOU MADOUGOU (Benin) supported the
proposal to move subparagraph 2(d) to paragraph 1.
The CHAIRPERSON recalled that the content of subparagraph 2(d) had already been moved
from paragraph 1 because the activities specified in the latter must be prohibited, to the extent
possible, under national legislation.
Ms CHEUNG Siu-hang (China) supported the proposal by the representative of Canada to
delete the word “commercial” in the introductory part of paragraph 1, but opposed the idea of moving
subparagraph 2(d) back to paragraph 1. It must remain where it was in order to allow Parties to decide
whether their national laws would prohibit the activities in question.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, opposed the proposal to move subparagraph 2(d) as it would shift the
focus away from the specific aim of licensing those activities.
Mr ROWAN (European Union) and Ms HAMEED (Iraq) also opposed the proposal to move
subparagraph 2(d).
Mr GÜL (Turkey) said that the activity of wholesaling could be incorporated in paragraph 1 but
the others in subparagraph 2(d) should remain where they were.
The CHAIRPERSON, in view of the amount of discussion there had been on the subject, both
in the Drafting Group and in the current session of the Intergovernmental Negotiating Body, he
encouraged Parties to confine the mandatory provisions of paragraph 1 to the manufacture, import and
export of tobacco products and manufacturing equipment. Some Parties had said they would find it
difficult to bring wholesaling, brokering and warehousing under a licence or control system. More

1

Participating by virtue of Rule 29 of the Rules of Procedure of the Conference of the Parties to the WHO Framework
Convention on Tobacco Control.
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flexibility could be provided by requiring them merely to endeavour to licence such service-side
activities. Warehousing, for example, was already subject to very stringent customs controls in most
countries, and many other service-related activities could be easily and more effectively dealt with at
the national level. Given the fact that it would be difficult to secure an agreement on the proposal to
move subparagraph 2(d), he urged Parties to agree to leave the subparagraph where it was.
In response to a proposal by Ms GUERRERO (Nicaragua) about wording in the Spanish version
of paragraph 1, he said that the important work of ensuring consistency between the various language
versions would be carried out over the following month, and Parties should send relevant comments to
the Convention Secretariat.
Ms EVISON (New Zealand) and Mr GÜL (Turkey) supported the proposal by the Chairperson.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region,
agreed to withdraw the proposal to move subparagraph 2(d), provided that the words “tobacco
products” were amended to read “tobacco and tobacco products”.
The CHAIRPERSON, in the absence of any objection, took it that the meeting approved
paragraph 1 of Article 5.
It was so agreed.
Paragraph 1bis
The CHAIRPERSON read out paragraph 1bis and invited comments on whether it should be
included in the text.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, and with the support of Mr ROWAN (European Union), said that
paragraph 1bis should be included in the protocol, but with several amendments, because the
provisions of subparagraph (b) constituted a form of control.
Ms CHEUNG Siu-hang (China), Mr GÜL (Turkey), Mr LEBEPE (South Africa), speaking on
behalf of the Parties in the WHO African Region, and Mr MOHAMED (Maldives), speaking on
behalf of the Parties in the WHO South-East Asia Region, opposed the inclusion of paragraph 1bis in
the protocol on the grounds that it would dilute the strength of paragraph 1, and that in some Parties
licensing and control of the activities concerned did not take account of tax payments.
The CHAIRPERSON requested the representatives of Canada and the European Union to
withdraw their support for the proposal. Having received their consent, he took it that in the absence of
any objection, paragraph 1bis could be removed from Article 5.
It was so agreed.
Paragraph 2
The CHAIRPERSON recalled the concern expressed by the representative of Saudi Arabia at
the sixth meeting, that subparagraph 2(b) might be used to pressure the Government into introducing
commercial tobacco growing, an activity that was banned in that country. The words in square
brackets at the beginning of the sentence had been added to take account of that concern, but they
might not be strong enough to allay it. He therefore suggested another version, to read: “where the
activities are permitted by national legislation”.
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Mr JABER ALJEHANI (Saudi Arabia) supported the proposal by the Chairperson and
requested that the word “commercial” be deleted since all tobacco growing, whether commercial or
non-commercial, was illegal in Saudi Arabia.
Mrs DEMUNI DE SILVA (Sri Lanka) proposed that the text put forward by the Chairperson be
placed at the end of the sentence in order to ensure continuity from the introductory part of paragraph 2.
The CHAIRPERSON agreed with the suggestion by the representative of Sri Lanka. He said
that in order to strengthen the text still further in order to meet the concerns of the representative of
Saudi Arabia, it should be amended to read: “but only where such activities are permitted by national
legislation”. In response to a further request by Mr JABER ALJEHANI (Saudi Arabia), he said that
while it might be possible to keep the reference to national legislation at the beginning of the sentence
in the Arabic version, it would not make sense in English. The words “any legal or natural person
engaged in” in the introductory part of paragraph 2 must be followed by the actual activities.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, expressed concern that the wording of subparagraph 2(b) did not make
it clear whether national legislation permitted or prohibited the activity in question.
The CHAIRPERSON said that WHO’s Legal Counsel had proposed that the beginning of the
sentence should be amended to read: “growing of tobacco, where such activity is permitted by national
legislation”.
Mrs DEMUNI DE SILVA (Sri Lanka), suggested that it might be better to word the phrase in
the negative, so that it would read: “growing of tobacco, where such activity is not prohibited by
national legislation”. In response to the CHAIRPERSON’S proposal that the wording “growing of
tobacco, except where such activity is prohibited by national legislation” be used instead, she said that
it might leave subparagraph 2(b) open to a different interpretation, especially since the next part of the
sentence contained another exception granted to traditional small-scale growers.
Mr JABER ALJEHANI (Saudi Arabia) agreed with the proposal by the representative of
Sri Lanka. The blanket ban in his country covered the growing of even small quantities of tobacco,
and the protocol must not serve as a pretext to circumvent that ban. He therefore suggested ending the
sentence at the words “by national legislation”, and not mentioning exceptions. If the national
legislation of a Party allowed such exceptions, they would be permitted. If not, the whole problem of
the volume of output would be avoided.
Mr SONG (Singapore) suggested that the end of the introductory part of paragraph 2 be
amended to read: “any legal or natural person engaged in the following activities, except where such
activities are prohibited by national legislation:”.
Mr ALBUQUERQUE E SILVA (Brazil) said that Brazil, as one of the world’s largest tobacco
producers, had only accepted the inclusion of tobacco growing in paragraph 2 on the grounds that the
introductory sentence contained the words “to the extent considered appropriate”, and that the
exceptions in subparagraph 2(b) afforded the flexibility not to license the growers. Brazil had no
intention of doing so and other Parties should enjoy the same measure of flexibility. Furthermore, the
idea that a Party would license an activity not permitted on its territory was inconceivable.
Mr JABER ALJEHANI (Saudi Arabia) expressed the concern that the Framework Convention
was more far-reaching than – and might override – national legislation.
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The CHAIRPERSON proposed that the first part of the introductory sentence should be
amended to read: “Each Party shall endeavour to license, to the extent considered appropriate, and
when it is not prohibited by national legislation”.
Mr JABER ALJEHANI (Saudi Arabia) said that he supported the proposal by the Chairperson,
and that it was essential to mention national legislation.
The CHAIRPERSON, in response to an observation by Ms ROA (Panama) that what was
actually being prohibited was unclear, said that the amendment should be modified to read: “and when
the following activities are not prohibited by national legislation”. He recalled the proposal by the
representative of South Africa to change the words “tobacco products” in subparagraph 2(d) to
“tobacco and tobacco products”. He asked for the footnotes to be removed from the text that was
displayed on screen. The introductory part of paragraph 2 would read: “Each Party shall endeavour to
license, to the extent considered appropriate, and when the following activities are not prohibited by
national legislation:”. In the absence of any objection, he took it that the Intergovernmental
Negotiating Body wished to approve paragraph 2.
It was so agreed.
Paragraph 3
Mr ROWAN (European Union) expressed concern in regard to the words “but not limited to”,
which were too broad and went against data protection regulations in force in the European Union. He
therefore requested that they be deleted in the introductory part of subparagraph 3(b) and in
subparagraphs 3(b)(i) and (ii).
Mr SHAKERIAN (Islamic Republic of Iran) said that the Parties to the protocol, as well as legal
or natural persons, must, from a purely legal point of view, be given a clear indication of their
obligations and the legal framework within which they needed to act to meet them; and that it could
then be left to the Parties to elaborate the requirements through their national regulations. Wording
such as “but not limited to”, repeated in Article 6 under due diligence, created confusion from the
legal point of view and, to some extent, diluted the predictability that was crucial to all legal systems.
The CHAIRPERSON, in the absence of any objection on legal or data protection grounds,
proposed that the words “but not limited to” in the introductory part of subparagraph 3(b) and in
subparagraphs 3(b)(i) and 3(b)(ii) should be deleted.
Mrs DEMUNI DE SILVA (Sri Lanka) proposed that the end of subparagraph 3(b)(i) could be
simplified by amending it to read “and any other information relevant to identification”, with square
brackets round “to take place”.
The CHAIRPERSON said that he preferred the original wording at the end of
subparagraph 3(b)(i) as it specified why the information was required.
The CHAIRPERSON, reminded by Mrs DEMUNI DE SILVA (Sri Lanka) that Drafting
Group 1 had included the words “trade name” in that subparagraph, on the proposal of Canada, to
cover individuals not registering their business under their own names, proposed that the square
brackets around “trade name” should be removed.
It was so agreed.
The CHAIRPERSON turned to the proposal by the representative of Sri Lanka to amend the
end of subparagraph 3(b)(i) so that it would read “and any other information relevant to
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identification”, with square brackets to be placed around the words “to take place”. He said that the
original formulation was preferable because it indicated that the information was needed to allow
identification to take place. Having confirmed that the representative of Sri Lanka did not insist on the
amendment, he took it that there were no objections to the original wording of subparagraph 3(b)(i).
It was so agreed.
The CHAIRPERSON, turning to subparagraph 3(b)(ii), asked whether representatives could agree
to remove the square brackets around the words “location of”, in regard to corporate headquarters.
It was so agreed.
The CHAIRPERSON proposed that the words “complete”, “the names” and “copies of their
official identification” that were currently in square brackets in subparagraph 3(b)(ii) should be
deleted, because they were redundant.
Ms MATSAU (South Africa) said that the deletion of the words “but not limited to” and
“complete” in subparagraph 3(b)(ii) would place limits on the information required to ascertain
whether a licence had been duplicated.
Mrs DEMUNI DE SILVA (Sri Lanka) pointed out that the words “all the requisite information”
in the introductory part of subparagraph 3(b) would mean that a Party could call for any additional
details it might require on any item listed.
Mr ROWAN (European Union) requested that the words “copies of their official identification”
in subparagraph 3(b)(ii) be deleted.
Mr FISCH BERREDO MENEZES (Brazil), supported by Mr GÜL (Turkey), said that some
Parties in the WHO Region of the Americas had expressed concerns over the words “charges filed by
government agencies” in subparagraph 3(b)(vi). He proposed that the words should be amended to
read: “documentation or a declaration regarding any criminal records”.
Ms CHEUNG Siu-hang (China), supported by Mr BARAVA (Papua New Guinea), said that
manufacturers of tobacco products and manufacturing equipment were not the only actors in the retail and
supply chain to be licensed under the Chinese system. The scope of subparagraph 3(g) should
therefore be widened by the deletion of the words “to manufacture tobacco products and/or
manufacturing equipment”, and the replacement of “production capacity” with “information relevant to
their activities as licensed”.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region,
proposed that three new subparagraphs should be included in paragraph 3. The first was a new
subparagraph 3(h) designed to register manufacturing equipment that was not in use or was being
moved from one Party to another and, when necessary, to allow a licence to be revoked: “Each Party
shall ensure that any manufacturing equipment or part thereof which has been decommissioned for
whatever reason, has become unserviceable or has become obsolete shall be declared to the licensing
authority for the purpose of cancellation of the licence, or destruction of such manufacturing
equipment or part thereof, or reissuing of a licence as the case may be”. The second was a new
subparagraph 3(i) aimed at shifting the financial responsibility for the destruction of any equipment to
the tobacco industry, and ensuring that the process was supervised without making the government
responsible for such supervision: “Parties shall ensure that the destruction of any such manufacturing
equipment, or any part thereof, shall take place under the supervision of the licensing authority, and
the cost of such destruction shall be borne by the holder of the licence.” Finally, a new
subparagraph 3(j) was intended to enable the movement of equipment being kept as a memento, for
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example, to be tracked: “Parties shall ensure that no person shall keep, store or possess any
manufacturing equipment, or any part thereof, for whatever purpose, without a valid licence or a
permit as the case may be.”
The CHAIRPERSON said that printed copies of the proposal would be made available for
Parties to consider before giving their reactions at the afternoon meeting.
Paragraph 4
The CHAIRPERSON recalled that paragraph 4 had been redrafted to prevent a licence from
being assigned or transferred to persons that had not met all the requirements to become a licenceholder. Further to the observation by Mr COTTERELL (Australia), speaking on behalf of the Parties
in the WHO Western Pacific Region, that the language was more binding than in subparagraph 3(b),
he proposed that the second part of the first phrase should be amended to read “without the proposed
licensee providing the appropriate information contained in paragraph 3 of this Article”.
In the absence of any objection, he took it that the Intergovernmental Negotiating Body
approved paragraph 4, as amended.
It was so agreed.
Article 5bis
The CHAIRPERSON explained that Article 5bis had a separate title because international
transit did not fall within the terms of the rest of Article 5.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that the content of Article 5bis was more relevant to free trade zones and should accordingly be moved
to Article 11.
Dr NOBOA (Ecuador) said that another alternative would be to move Article 5bis to Article 7,
as it was relevant to tracking, and that including the word “monitoring” alongside “shall endeavour to
adopt and apply control and verification measures” might help prevent offences from occurring.
The CHAIRPERSON recalled the point made during the previous discussion that Article 5bis
could appear in any of a number of places. Its aim was to apply all of the provisions of the protocol to
the activity of international transit, and what mattered most was to agree on the content. Stating that
for the time being it could be moved to Article 11, he suspended the discussion of Article 5 pending
reactions to the three new subparagraphs proposed by South Africa.
(For continuation of the discussion on Article 5, see summary record of the twenty-second meeting.)
•

Article 7: Tracking and tracing (continued from the twentieth meeting)

Mr COTTERELL (Australia) said that that consultations between his Party and the
representatives of Brazil, Canada, the European Union, Ghana, Japan, New Zealand, Singapore and
Turkey had resulted in the following agreed language for paragraph 10 of Article 7: “Each Party shall
require the further development and expansion of the scope of the applicable tracking and tracing
system up to the point that all duties, relevant taxes and, where appropriate, other obligations have
been discharged at the point of manufacture, import or release from customs or excise control.”
Mr AZOFF (Israel), supported by Mr YÜKSEL (Turkey), suggested that the words “in
accordance with its national laws” in subparagraph 9(d) of Article 7 should be replaced by “subject to
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domestic law”, as in Article 21, so as to ensure consistency between those articles, which both dealt
with information sharing.
The CHAIRPERSON said that he would prefer not to reopen the debate on Article 7, which had
been completed with the proposal for paragraph 10 presented by the representative of Australia. He
added that WHO’s Legal Counsel would be happy to meet the representatives of Israel and Turkey to
determine whether the text needed adjusting. He suspended the discussion of Article 7.

3.

TEXT
OF
THE
DRAFT
PROTOCOL
AND
REPORT
OF
THE
INTERGOVERNMENTAL NEGOTIATING BODY TO THE FOURTH SESSION OF
THE CONFERENCE OF THE PARTIES TO THE WHO FRAMEWORK
CONVENTION ON TOBACCO CONTROL: Item 4 of the Agenda.

The CHAIRPERSON outlined his proposal for the report to be submitted by the
Intergovernmental Negotiating Body to the Conference of the Parties at its fourth session. He
proposed that the report should recall the mandate of the Intergovernmental Negotiating Body,
describe the proceedings and outcomes of the sessions of the Intergovernmental Negotiating Body,
present outstanding issues, and detail the status of the articles of the protocol. He suggested that
among the main issues that required the guidance of the Conference of the Parties were budgetary
matters, especially the financing of the protocol. He asked Parties whether any other major items
should be included in the paper.
Mr COTTERELL (Australia), speaking on behalf of the Parties in the WHO Western Pacific
Region, welcomed the proposal that the report to the Conference of the Parties should include a
section on financing. Clear cost estimates and funding implications would be essential elements of the
considerations of countries as to whether they could become Parties to the protocol, especially in the
context of the current global economic downturn. He requested the Convention Secretariat to provide
a new information document, to be included among the papers for the consideration of the Conference
of the Parties in advance of its fourth session. That document should provide updated estimates of the
costs, for the 2010–2011 and 2012–2013 bienniums, of building and maintaining the global
information sharing focal point, including the option of making information available in all six official
languages; software development for the focal point and the proposed interface with national tracking
and tracing systems; any necessary database construction and maintenance; technical assistance for
developing countries and countries with economies in transition ahead of the entry into force and
implementation of the protocol; and financial assistance for Parties eligible for travel support. It
should also include available information on, or estimates of, the costs of implementing domestic
tracking and tracing systems in countries with a system already in place; the costs at the national level
for Parties choosing to build and maintain their own centralized database for the proposed tracking and
tracing system, or to expand and maintain existing databases; and the costs of technical assistance for
a typical biennium after the entry into force of the protocol, assuming that at least 20 Parties from
developing countries and countries with economies in transition were initial signatories. Finally, the
document should include written legal advice on the legality of the proposal in paragraph 35 of
document FCTC/COP/INB-IT/4/5, and its implementation through a provision of the protocol or a
decision of the Conference of the Parties or the Meeting of the Parties.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the Convention Secretariat would
carefully consider the implications of the previous speaker’s request to produce such detailed
information in time for the next session of the Conference of the Parties. He said that it would do so
with a view to helping Parties to make an informed decision on adoption of and accession to the
protocol, as opposed to presenting budget proposals for subsequent implementation costs. He was
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hesitant about making such proposals to the Conference of the Parties because, according to the
provisions of the protocol, that was the work of the Meeting of the Parties.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia Region,
said that he saw the merits of the proposal by the representative of Australia and was satisfied with the
response by the Convention Secretariat. It might be premature to recommend items for inclusion in the
report to the Conference of the Parties, however, because much depended on the outcome of the
current session of the Intergovernmental Negotiating Body. All that could be considered for the time
being was what could be done if the draft protocol were not completed, whether outstanding articles
could be dealt with by the Conference of the Parties, and what arrangements should be made for
Parties in that eventuality. It was important to note that the delegations taking part in the next session
of the Conference of the Parties might differ from those present at the current session of the
Intergovernmental Negotiating Body. Developing countries and countries with economies in transition
could only send single-member delegations, and the usual strategy in the WHO South-East Asia
Region was to agree on a regional position and send a representative to defend it. But in view of the
nature of the protocol and the agenda of the Conference of the Parties, some Parties would need
assistance to enable them to send more than one representative.
The CHAIRPERSON presented his proposed programme of work for the final meeting of the
session, and asked representatives to reflect on a number of points regarding the articles still to be
examined. Article 28 had been discussed by Committee B at the previous session and, while the
agreement reached lacked the status of consensus in plenary, the wording might be acceptable.
Articles 26, 27 and 29 still contained square brackets or needed to be discussed in the light of other
articles. Drafting Group 2 had failed to reach agreement on whether to include the provisions of
Articles 30, 31 and 32 but, if they must be included, had recommended using the language of the
United Nations Convention against Transnational Organized Crime. Parties should consider whether
they might not be overburdening what was a practical protocol with a lot of legal aspects that could be
revisited either in subsequent protocols or in other instruments. As to Part X, a consensus had been
reached at the previous session of the Intergovernmental Negotiating Body on all but Articles 42
and 48. Article 42 might require the guidance of, and a final decision by, the Conference of the
Parties; the Convention Secretariat had been advised by the Treaty Section of the United Nations
Office of Legal Affairs that the words “and amendments thereto and of annexes” in Article 48 could
be deleted, which might amount to a basis for consensus.
He said that the current session would be followed by a “conformity exercise” in which the
various language versions of the text would be checked against each other for consistency. The
Convention Secretariat urged Parties to submit their contributions without delay so as to ensure that a
final document for the Conference of the Parties would be ready by 15 May 2010.
(For continuation of the discussion on the text of the draft protocol and report of the
Intergovernmental Negotiating Body to the fourth session of the Conference of the Parties to the WHO
Framework Convention on Tobacco Control, see summary record of the twenty-second meeting.)

The meeting rose at 13:10.

TWENTY-SECOND MEETING
Sunday, 21 March 2010, at 14:50
Chairperson: Mr I. WALTON-GEORGE (European Union)

1.

DRAFTING AND NEGOTIATION OF A PROTOCOL TO ELIMINATE ILLICIT TRADE
IN TOBACCO PRODUCTS: Item 3 of the Agenda (Documents FCTC/COP/INB-IT/3/5 Rev.1,
FCTC/COP/INB-IT/3(1), FCTC/COP/INB-IT/4/3, FCTC/COP/INB-IT/4/4, FCTC/COP/INB-IT/4/5
and FCTC/COP/INB-IT/4/INF.DOC./1) (continued)

Part III: Supply chain control (continued from the twenty-first meeting)
Article 5: Licence or equivalent approval/control system (continued from the twenty-first
meeting)
The CHAIRPERSON invited comments on the new subparagraphs 3(h), (i) and (j) proposed by
the Parties in the WHO African Region, which read:
[(h)

Each Party shall ensure that any manufacturing equipment or part thereof, which
(i)

has been decommissioned for whatever reason;

(ii)

has become unserviceable; or

(iii)

has become obsolete.

Shall be declared to the licensing authority for the purposes of cancellation of
licence, or destruction of such manufacturing equipment or part thereof; or reissuing of a
licence as the case may be.
(i)
Parties shall ensure that the destruction of any such manufacturing equipment or
any part thereof, shall take place under the supervision of the licensing authority, and the
cost of such destruction shall be borne by the holder of the licence.
(j)
Parties shall ensure that no person shall keep, store or possess, any manufacturing
equipment or any part thereof, for whatever purpose, without a valid licence or permit as
the case may be.]
Subparagraph 3(h)
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) expressed concern over the fact that
Article 5 dealt with persons that should be subject to a licensing or control system, whereas
subparagraph 3(h) dealt with the activities that could take place under a licence. Since it covered the
destruction of manufacturing equipment, it might be better to move it to Article 18.
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Mrs DEMUNI DE SILVA (Sri Lanka) requested clarification on the reissuing of a licence with
regard to decommissioned, unserviceable or obsolete equipment.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region,
explained that the question of re-licensing would arise because the licence would be changing hands.
Mr ROWAN (European Union) said that he considered the wording to be risky in that it might
lead to machinery manufacturers losing their licence if somebody else used machinery fraudulently.
Furthermore, the scope of the words “or part thereof” was so broad that it could be taken to mean
having to destroy even screws, for example. He supported the proposal by the representative of
Canada to move the new subparagraph to Article 18.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that he understood the concerns of the representatives of Canada and the European Union, but
subparagraph 3(h) related more to licensing and cancellation of licence than to the destruction of
machinery and should not be moved to Article 18.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that she failed to see why, when a
machine was decommissioned, the manufacturer’s licence to produce tobacco products should
necessarily be subject to cancellation.
Mr LEBEPE (South Africa), speaking on behalf of the Parties in the WHO African Region, said
that the idea was to track the movement of manufacturing equipment decommissioned by a licenceholder in order to ensure that it did not end up in the wrong hands.
Mr NAGAOKA (Japan) agreed with the representatives of Canada and the European Union that
the proposed paragraphs should be discussed under Article 18. Furthermore, the wording was so vague
that it would be extremely hard for Japan to implement the provisions of subparagraph 3(h).
Mrs DEMUNI DE SILVA (Sri Lanka), speaking on behalf of the Parties in the WHO SouthEast Asia Region, said that she had no objection in principle to the concepts in the new subparagraphs,
but their presentation was slightly confusing. Subparagraph 3(h), for instance, seemed to imply that
legal or natural persons had to obtain a licence for each piece of machinery rather than for their overall
activities.
Mr AZOFF (Israel) asked whether the licensing provisions would allow obsolete or
decommissioned equipment that was still serviceable to be transferred to another person instead of
having to be destroyed.
Mr FISCH BERREDO MENEZES (Brazil) asked whether manufacturers would lose their
licence when a single machine became obsolete; according to subparagraph 3(h), such a machine must
be “declared to the licensing authority for the purposes of cancellation of the licence”.
Ms CHEUNG Siu-hang (China) requested clarification on whether subparagraph 3(i) implied
that decommissioned, unserviceable or obsolete machinery must be destroyed. She suggested that
decisions on who should bear the costs of destruction, which might be a considerable burden, should
be determined by domestic legislation.
Mr NGEYWO (Kenya), speaking on behalf of the Parties in the WHO African Region,
explained that the new subparagraphs were designed to prevent manufacturing equipment that had
been used legally from becoming available for illicit use. Any such equipment, if still in working order
after being decommissioned by a previous licensed user, would need to be re-licensed by subsequent
users before it could be legally brought back into service. The provisions covering the destruction or
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disposal of machinery tallied with the controls imposed by some Parties when dealing with the
distilled spirits industry.
Mr SHAKERIAN (Islamic Republic of Iran) said that he saw the merits of the proposal made
on behalf of the Parties in the WHO African Region. It might help dispel the concerns of other Parties
if the drafting was dealt with step by step: first the main point, which was to make the
decommissioning of manufacturing equipment irreversible so as to prevent it from falling into the
wrong hands; then the question of cancelling a licence when one machine became obsolete.
The CHAIRPERSON agreed that the parts of the proposal that dealt with the destruction of
decommissioned, unserviceable or obsolete manufacturing equipment should be tackled separately
from those which aimed to prevent it from falling into the hands of fraudsters. Time might be too short
to find the right place for the paragraphs or to finalize the wording, and he suggested that text be left
as it stood, in a separate Article 5bis. It could be brought to the attention of the Conference of the
Parties as an important matter in need of further consideration. That would at least keep the proposal
alive and give delegations from the WHO African Region and others a chance to refine it ahead of the
fourth session of the Conference of the Parties. In the absence of any objection, he assumed that the
Intergovernmental Negotiating Body was willing to accept that procedure.
It was so agreed.
Article 10: Sale by Internet, telecommunication or any other evolving technology
The CHAIRPERSON said that a major policy decision must be made in order to tackle the large
quantities of cigarettes supplied via the Internet. The question was whether to impose a total ban on
Internet sales of tobacco and tobacco products or to require the operators of the web sites selling the
products to respect all the provisions of the protocol with regard to licensing, tracking and tracing,
customer identification, and so on. The final decision might need to be taken by the Conference of the
Parties but he asked representatives for their views on the two options.
Ms LECLAIRE (alternate to Mr Leguerrier, Canada), speaking on behalf of the Parties in the
WHO Region of the Americas, said that Internet sales should be controlled but that Parties should be
able to impose a ban if they so wished.
Mr GÜL (Turkey) supported a ban on all sales of tobacco products and manufacturing
equipment via the technologies mentioned in the Article.
Mr ROWAN (European Union) said that Internet sales should be subject to all the provisions of
the protocol but that it would be excessive to ban them. Nevertheless, Parties should, as stated by the
representative of Canada, have the option of imposing a ban.
Mr MOHAMED (Maldives), speaking on behalf of the Parties in the WHO South-East Asia
Region, spoke in favour of a total ban because it was hard to monitor such sales; the listing of products
on the Internet was also a form of advertising. A ban would not, according to advice from WHO’s
Legal Counsel, be problematic from the point of view of World Trade Organization rules on nondiscrimination. However, the Parties in the Region were ready to work on a formula acceptable to
all Parties.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, supported a
total ban on Internet sales.
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Mr COTTERELL (Australia) said that Internet sales of tobacco and tobacco products should be
regulated in the same way as other sales under the protocol. He supported the third option for
Article 10 proposed by Drafting Group 1, as contained in the Annex to document FCTC/COP/INB-IT/4/3.
Mr SHAKERIAN (Islamic Republic of Iran) advocated a total ban, and requested clarification
from the representative of the European Union of how the various provisions of the protocol
concerning tracking and tracing, licensing, and so on, would apply to Internet sales.
Mr ROWAN (European Union) said that the provisions could be applied because even though
cigarettes were sold in small quantities via the Internet, shipments could be followed through the
system from the point of manufacture to destinations where they were broken down into individual
cartons, then sold and dispatched by post. The companies or individuals selling and sending them on
could be identified and appropriate action taken to deal with instances of fraud.
Mr NAGAOKA (Japan) said that very different conditions applied in different parts of the
world in regard to Internet sales of tobacco and tobacco products. A total ban would be harder to
impose by law than in the case of narcotics, and would probably even be unconstitutional in Japan.
Ms EVISON (New Zealand), supporting the application of the provisions of the protocol to
Internet sales, said that her Party would be unable to support a total ban in view of its reliance on
international cross-border trade and its commitments under various free-trade agreements.
Mr JABER ALJEHANI (Saudi Arabia) supported a total ban on Internet sales.
The CHAIRPERSON noted the apparent consensus on applying the provisions of the protocol
to Internet sales and also the fact that some Parties wanted to go further and argued for a total ban. He
suggested combining the two by having two paragraphs in Article 10; the first would be mandatory
and the second optional. They would need to be linked in such a way as to avoid giving the impression
of encouraging Internet sales in jurisdictions where they were banned, but for the time being the third
option proposed by Drafting Group 1 in the Annex to document FCTC/COP/INB-IT/4/3 could serve
as the mandatory paragraph 1.
Dr AL-LAWATI (Oman) said that he preferred the first option proposed by Drafting Group 1
for paragraph 1.
Ms MADRAZO (Mexico), speaking on behalf of the Parties in the WHO Region of the
Americas, supported the Chairperson’s proposal to use the third option proposed by Drafting Group 1
as the first paragraph of Article 10, and proposed that the second paragraph should read: “Each Party
may ban sales of tobacco products or manufacturing equipment through Internet-, telecommunicationor any other evolving technology-based modes of sale.”
The CHAIRPERSON said that the proposal by the representative of Mexico tallied with what
he had had in mind. Before entering into a discussion of the wording, he asked the Parties whether
they could accept the principle of a mandatory first paragraph followed by a second that gave the
option of banning any sales of tobacco products and manufacturing equipment.
Mr ROWAN (European Union) supported the option suggested by the Chairperson. When fraud
occurred on the Internet the goods were sent directly to end consumers, who purchased them via that
medium precisely because it meant avoiding the duties and taxes charged in their jurisdiction. Since
the provisions relating to Internet sales should therefore focus on the end consumer rather than on
commercial trade channels, through which a great deal of legitimate, commercial business took place
in the course of a normal working day, the latter part of the text should be amended to read: “or any
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other evolving technology-based modes of sale to end consumers comply with all relevant obligations
covered by this Protocol.”
Mr OOI Poh Keong (Malaysia) supported the views of the representative of the European
Union, but suggested using the first option proposed by the drafting group instead of the third.
Dr GAKO (Philippines) supported the proposal by the representative of the European Union to
include end consumers on the grounds that Internet sales encouraged tax evasion and the goods were
not always delivered to adults.
Ms HAMEED (Iraq), asked what could be done to tackle the tax evasion linked to Internet sales.
She said that she preferred the third option proposed by the Drafting Group for paragraph 1 of Article 10.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, said that
retail sales of tobacco products to the end consumer should be subject to an outright ban. It was
nonsensical to ban them in one country and not in another.
The CHAIRPERSON said that a choice must be made between the first and the third options. In
response to the comment by the representative of Kenya, he said that he feared that excluding the
possibility of having any regulatory controls might lead to there being no provisions at all with respect
to Internet sales.
Ms MANSUR (Israel), expressing a preference for the third option, said that it would be
problematic under Israeli law to ban Internet sales only of cigarettes and other tobacco products –
which were, after all, legal substances – as that would involve issues of discrimination.
Mr YÜKSEL (Turkey), observing that all Internet sales of tobacco, not just to end consumers,
had been banned in Turkey for almost a year, asked whether the wording of the proposal by the
representative of Mexico would prevent the ban from being extended beyond sales to end consumers.
Mr BURCI (WHO Legal Counsel) said that the proposal by the representative of Mexico would
indeed confine the ban to sales to end consumers. Parties extending the ban beyond that level, unless
permitted to ban larger volumes of sales under other international agreements, might therefore find
themselves in breach of the protocol.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, asked
whether any Party would oppose a total ban on retail sales of tobacco products via the Internet since
allowing sales at that level might provide an opening for tobacco advertising and promotion, which
were subject to a comprehensive ban under Article 13 of the Framework Convention.
Ms MADRAZO (Mexico) said that her Party, in view of its various trade agreements, could not
support a protocol imposing an outright ban on all Internet sales of tobacco products, which, as
pointed out by the representative of Israel, were legal albeit life-threatening substances. On the other
hand, a ban on direct sales to the end consumer would be acceptable, and would be in line with
existing measures in her country’s legislation to tackle tax evasion and restrict the supply, as far as
possible, to minors and other vulnerable groups. She acknowledged that the language of her proposal
for the second paragraph in Article 10 could be reworded to accommodate those Parties with a total
ban already in place.
The CHAIRPERSON said that Article 10 might need to be divided into three parts, the first
applying the provisions of the protocol to all Internet sales; the second providing an option to ban
retail sales to end consumers; and the third allowing Parties to go further and impose a total ban.
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Mr YÜKSEL (Turkey) supported the three-step approach proposed by the Chairperson.
The CHAIRPERSON asked speakers to state in their interventions whether they could accept a
ban on Internet sales to the end consumer.
Ms YUN Mi-ran (Republic of Korea) said Internet sales of tobacco products were banned in the
Republic of Korea, but other Parties could choose whichever option they wished. Internet sales might
lead to increased consumption and undermine the goal of eliminating illicit trade by facilitating tax
evasion. Furthermore, minors, being deft Internet users, could gain easy access to the products in
question.
Professor NUNTAVARN VICHIT-VADAKAN (Thailand), on behalf of the Parties in the
WHO South-East Asia Region, spoke in favour of a ban on retail Internet sales. Supporting the
comments made by the representatives of Mexico and the Republic of Korea, she said that too little
emphasis had been placed on the fact that technological advances had made the Internet accessible
almost everywhere in the world, through computers or telephones; the latter was a form of
communication popular among young people. Such technology gave minors access to tobacco
products. Thailand had banned Internet sales of those products. Merely saying that other Parties “may”
ban such sales was not strong enough.
Mr SHAKERIAN (Islamic Republic of Iran), reiterating his preference for a total ban,
acknowledged that some Parties were unable to apply such a ban on account of their domestic
legislation. Saying each Party “may” ban Internet sales of tobacco products, however, would not send
out a very strong message to the international community after four rounds of negotiations on the
protocol. He therefore proposed that Article 10 should start with much stronger language, such as:
“Each Party shall ensure, in accordance with its domestic laws, that Internet sales of tobacco products
are banned totally”. The words “shall ensure” would, as in other parts of the text, imply that the
Article did not have to be implemented forthwith, so that Parties would be free to act later.
The CHAIRPERSON, further to the comment by the representative of the Islamic Republic of
Iran, suggested that the order of his three-part proposal be reversed so that it started with the element
that banned Internet-based sales of tobacco products to end consumers.
Dr VINIT (Papua New Guinea), supporting the stance of the Parties in the WHO South-East
Asia Region and of the representative of the Islamic Republic of Iran, said that he would support a ban
on all Internet sales to end consumers. In view of the relatively narrow scope of the protocol in regard
to the related areas of advertising and promotion, however, he proposed that Article 10 should require
compliance with the wider-ranging obligations of the Framework Convention.
The CHAIRPERSON agreed that it might be useful to remind Parties, should Internet sales be
permitted, of their commitments under the Framework Convention in respect of advertising and
promotion. In the meantime, he asked whether anybody would be opposed to a mandatory ban on
Internet sales to end consumers.
Ms MANSUR (Israel) reiterated that such a ban would be in conflict with her country’s law
because tobacco was a legal substance. Therefore, she could accept the protocol as having full force
for Internet sales to end consumers, but could not agree to a complete ban at present.
Mr ROWAN (European Union) agreed with the view expressed by the representative of Israel.
Although in favour of applying the provisions of the protocol to those selling tobacco products to end
consumers via the Internet, he cautioned against a total ban as it would compel the sellers, mostly
criminal organizations, to base their operations in countries that had not ratified the Framework
Convention. That would prevent Parties not only from banning supplies that entered their jurisdictions
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from the countries in question, but also from implementing the protocol’s tracking and tracing
provisions, thereby making it even harder to combat illicit trade.
Ms EVISON (New Zealand), supporting the comments of the representative of Israel, reiterated
that her country’s current domestic provisions and free-trade agreements would make it impossible to
approve a ban on Internet sales to end consumers.
Mr DLAMINI (Swaziland) insisted on the need to ban the selling of tobacco products by remote
means such as the Internet because they were used to evade taxes and duties, as well as to circumvent
measures controlling sales to minors and, perhaps, the requirements related to packaging and labelling.
Mr NAGAOKA (Japan) reiterated that his country’s constitution would not, in principle, allow
the banning of a particular mode of sale. He naturally agreed that those engaged in tobacco-related
activities should comply with all relevant obligations under the protocol, but the question of whether
to go further and apply a total ban should be left to the discretion of each Party.
Mr COTTERELL (Australia) said that Australia was in the same position as New Zealand with
regard to a retail sales ban, and echoed the warning given by the representative of the European Union
about the consequences of imposing such a ban.
The CHAIRPERSON, in the light of the previous speakers’ reactions, said that he doubted that
an agreement to ban Internet sales of tobacco products, even to end consumers, could be reached by
the end of the day. He therefore proposed a compromise solution. Article 10 should begin with what
was admittedly just an optional provision, reading: “Each Party may ban sales of tobacco products or
manufacturing equipment through Internet-, telecommunication- or any other evolving technologybased modes of sale.” That optional provision would be followed by a mandatory provision that would
consist of the third option proposed by Drafting Group 1, with the following additional wording at the
beginning: “Where a Party has not banned sales of Internet products or manufacturing equipment
through Internet-, telecommunication- or any other evolving technology-based modes of sale, that
Party shall require”. He asked Parties for their views on that proposed solution.
Mr JABER ALJEHANI (Saudi Arabia) said that selling tobacco products via the Internet
frequently served as a means of circumventing the customs-related provisions of Article 12; that the
quantities sold in individual transactions might be small but the overall number of transactions was
huge; and that the quantities were so small that quality control of the products was often lax.
Furthermore, the fact that they were delivered by courier services meant that there was no way of
checking the age of the end consumers.
Mr ALBUQUERQUE E SILVA (Brazil) requested clarification from WHO’s Legal Counsel on
whether the text under consideration would contradict or weaken the clear language already agreed
upon by Parties with respect to the comprehensive ban on advertising and promotion under Article
13.4(e) of the Framework Convention.
Mr BURCI (WHO Legal Counsel) said that if traders were allowed to sell their wares on the
Internet, they would also have to advertise them there and must therefore be subject to the restrictions
set out in Article 13 of the Framework Convention. One way to resolve the problem of the
inconsistency could be to include a reference to the fact that those engaged in such transactions must
comply with the provisions of the protocol, without prejudice to the obligations of Parties under
Article 13.4(e) of the Convention.
The CHAIRPERSON said that the end of the second part of his proposal for Article 10 could be
amended to read: “comply with all relevant obligations covered by this protocol, and in full respect of
the obligations arising under Article 13 of the WHO Framework Convention on Tobacco Control.”
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Mr FISCH BERREDO MENEZES (Brazil) said that he was still concerned about the differing
language used in Article 10 of the protocol and Article 13 of the Framework Convention, especially
the provision in the latter that each Party shall “undertake a comprehensive ban” while observing “its
constitution or constitutional principles”.
Mr VIDOVIC (Serbia) requested clarification from WHO’s Legal Counsel on the meaning of
the word “restrict” in relation to tobacco advertising on the Internet in Article 13.4(e) of the
Framework Convention, and on which articles or paragraphs of the protocol would not or could not be
applied in the case of Internet sales.
Mr BURCI (WHO Legal Counsel) said that he would need time to consider the second part of
the question by the representative of Serbia. He recalled that the meaning of the word “restrict” had
been the subject of a difficult debate during the negotiation of the Framework Convention. In his view,
there was no authentic, single interpretation of the word. It had been left to each Party to interpret it in
the light of the purpose and object of Article 13 of the Convention: to raise awareness that the tobacco
industry used the advertising, promotion and sponsorship of tobacco products as a vehicle for market
penetration; to ensure that Parties unwilling to accept a total ban did not treat tobacco advertising,
promotion and sponsorship as normal forms of commercial practice; and to compel those Parties to
enforce limitations, according to their national legislation, on the entities allowed to advertise, on the
forms of advertising permitted, or on the devices used in terms of display and size, with a view to
reducing the industry’s ability to penetrate markets.
Mr SHAKERIAN (Islamic Republic of Iran) suggested two possible solutions. The first was to
require Parties to undertake a comprehensive ban or, if unable to do so, to apply restrictions, as in
paragraphs 2 and 3 of Article 13 of the Framework Convention; the second was to strengthen the first
paragraph of the proposed text for Article 10 of the protocol by amending it to provide that, where its
domestic laws permitted, each Party should comprehensively ban Internet sales of tobacco products or
manufacturing equipment.
Mr AL-LAWATI (Oman) said that it would be more appropriate to replace the words
“constitution or constitutional principles” with “national laws” or “domestic laws”.
Ms ROA (Panama) suggested that the first paragraph of the proposed text for Article 10 should
be amended to read: “Each Party shall, in accordance with its constitution or national legislation, ban
sales”; and that the additional wording proposed by the Chairperson for the second paragraph should
be removed.
Ms KIPTUI (Kenya), speaking on behalf of the Parties in the WHO African Region, supported
the comments by the representatives of Brazil and Oman with respect to Article 13 of the Framework
Convention.
The CHAIRPERSON agreed that the provisions of the protocol must be fully aligned with the
Framework Convention, but said that more work was needed to arrive at the final wording. As time
was too short to come up with a solution at the current session, he closed the discussion on item 3 of
the Agenda.
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2.

TEXT OF THE DRAFT PROTOCOL AND REPORT OF THE
INTERGOVERNMENTAL NEGOTIATING BODY TO THE FOURTH SESSION OF
THE CONFERENCE OF THE PARTIES TO THE WHO FRAMEWORK
CONVENTION ON TOBACCO CONTROL: Item 4 of the Agenda (continued from the
twenty-first meeting)

The CHAIRPERSON proposed that in addition to background material on the work of the
Intergovernmental Negotiating Body, including the mandate, officers, dates, venues and outcomes, the
report to the fourth session of the Conference of the Parties would be accompanied by the draft text of
the protocol, together with a document providing details of the work done so far and outlining the
outstanding issues. As mentioned at the end of the previous meeting, the key issues to bring to the
attention of the Conference of the Party were the financing of the protocol and the Convention
Secretariat, and the fact that agreement had not been reached on mutual legal assistance, extradition
and offences. Guidance would be sought from the Conference of the Parties on whether these
provisions could simply be deleted. There would also be room to highlight other significant
outstanding issues, such as Internet sales, duty-free sales, free zones and any others the Parties saw fit
to include. Finally, the report would present the draft decision of the Intergovernmental Negotiating
Body. He read out the proposed text of such a decision:
“The Intergovernmental Negotiating Body on a protocol to eliminate illicit trade in tobacco
products,
DECIDED to recommend to the Conference of the Parties to the WHO Framework Convention
on Tobacco Control that the draft protocol to eliminate illicit trade in tobacco products
contained in the annex hereto be considered by the Conference of the Parties at its fourth
session, in accordance with Article 33.3 of the WHO Framework Convention on Tobacco
Control, and decisions FCTC/COP2(12) and FCTC/COP3(6) of the Conference of the Parties to
the WHO Framework Convention on Tobacco Control.”
Citing the example of Article 7 and the three new subparagraphs proposed by the Parties in the
WHO African Region, he said that particular emphasis would be placed on the fact that nothing was
agreed until everything was agreed; Parties had reserved the right to revisit the draft protocol, even
those parts of it on which no objections had previously been raised. He asked the Parties for their
advice and input on the outstanding issues and on the wording of the draft decision.
Ms MANSUR (Israel) said that the Conference of the Parties should be made aware of three
particular points. First, it was important to have mutual legal assistance provisions and they should
include a mention of videoconferencing because many countries, especially those in the WHO
European Region, needed a treaty basis to use that technology for taking evidence. Videoconferencing
was a means of cutting the costs of expensive prosecutions involving large numbers of countries, as in
cases of cigarette-smuggling; use of such technology would also encourage witnesses otherwise
unwilling to travel to a particular country to testify. Secondly, the protocol should include some
extradition provisions in order to allow both requesting and requested Parties to use it as an extradition
treaty, on a strictly case-by-case basis, in line with the Vienna Conference of 1988 rather than the
United Nations Convention against Transnational Organized Crime. Thirdly, a reasonable threshold
must be established to filter out relatively minor requests for legal assistance and extradition in order
to avoid opening the floodgates and putting excessive pressure on the resources of requested Parties.
The CHAIRPERSON noted that mutual legal assistance and extradition were key issues to put
before the Conference of the Parties at its fourth session.
Mr DÖNEN (Turkey) requested that the attention of the Conference of the Parties be drawn to a
possible mistake concerning Article 16 and the provisions relating to confiscation. Without a clear
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reference to mutual legal assistance with respect to confiscation, a request for confiscation in
connection with illicit trade in tobacco products could not be met. There were three possible solutions:
placing confiscation-related provisions in a separate article, as in the case of the United Nations
Convention against Transnational Crime, where there were three articles on the subject; placing the
provisions in a subparagraph of Article 16; or adding a specific reference to the term “confiscation” to
paragraph 3 of Article 30.
Mrs DEMUNI DE SILVA (Sri Lanka) recalled that “jurisdiction” was another outstanding issue
to bring to the attention of the Conference of the Parties.
Mr COTTERELL (Australia) said that many Parties in the WHO Western Pacific Region, being
concerned about the number of important provisions in the text that had not been discussed at all,
asked for a statement acknowledging that there had been no chance to examine the text as a whole or
the links between the various provisions. Furthermore, many Parties in the Region, encouraged by the
progress made at the current session, as a result of it being the last session mandated by the
Conference of the Parties, suggested recommending to the Conference of the Parties that a final, fifth,
session be held to finalize the protocol. It should take place in Geneva in view of the quality and
convenience of the facilities, the access to the Convention Secretariat’s support services, and the
support from the permanent missions, which might not be available in other locations.
Ms HAMILTON (alternate to Mr Leguerrier, Canada) requested the Convention Secretariat to
prepare a written assessment of the various options for the way ahead, including timelines, procedural
options, cost implications and ways to overcome any foreseeable cost challenges. She asked whether
there was a suitable mechanism to help foster an informal understanding among Parties on how to
proceed in order that their delegations might be prepared in the event that the Conference of the
Parties chose to discuss the protocol. The Convention Secretariat might also consider commenting on
the possible facilitating role of the regional groups or the Bureau. She asked the Chairperson whether
the Parties would have a chance to review the report to the Conference of the Parties before it was
finalized.
Mr RADA (Colombia) said that the Conference of the Parties should receive the text of the draft
protocol as it stood, reflecting the actual progress made to date and what remained to be done in
pursuit of the Intergovernmental Negotiating Body’s mandate. Some of the recommendations
suggested by previous speakers had not been agreed on and amounted to personal views, and should
not be presented to the Conference of the Parties.
Mr VENKATACHALAM (India) said that provisions on jurisdiction, mutual legal assistance
and extradition were core elements of any international framework for criminal enforcement and
cooperation. He therefore recommended that those provisions remain part of the protocol, even though
there had not been time to discuss them, together with details on the nature of the crimes, even if doing
so would mean using the language of the United Nations Convention against Transnational Organized
Crime. Clear guidance must be given so that countries ratifying the protocol had a basis for the bilateral
agreements required to make the extradition-related provisions more effective.
Mr PARRONDO (Spain), speaking on behalf of the European Union, drew attention to the data
protection issues raised by his Party, among others, and recommended that the Conference of the
Parties examine them carefully at its fourth session. As long as they were adequately dealt with, he
could support the drafting of Article 28. He pointed out that the word “consensus” in square brackets
at the top suggested that the Article had been agreed at the previous session of the Intergovernmental
Negotiating Body in plenary rather than at a meeting of Committee B. While Articles 29 to 33 could in
principle be deleted, if other Parties opposed that proposal, the language should be brought into line
with the United Nations Convention against Transnational Organized Crime.
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Mr YÜKSEL (Turkey), speaking on behalf of the Parties in the WHO European Region, noted
the considerable progress that had been made at the current session on many of the provisions of the
protocol. The time leading up to the fourth session of the Conference of the Parties should be used to
take a look at the entire text, bearing in mind that a balance must be struck between the various
regional needs, and that the momentum built up over the previous week must be sustained with a view
to finalizing and adopting the draft protocol at the Conference of the Parties, should it be so decided.
Dr NIKOGOSIAN (Head, Convention Secretariat), responding to the recommendation made by
the representative of Australia to hold one more session of the Intergovernmental Negotiating Body,
said that he would appreciate the views of WHO’s Legal Counsel on the matter. He did not believe
that the mandate of the Intergovernmental Negotiating Body, under decision FCTC/COP3(6), would
allow the holding of a fifth session before the forthcoming session of the Conference of the Parties.
The mandate would have to be renewed or a fresh mandate conferred, and the Bureau of the
Conference of the Parties was only authorized to decide on dates and venues. An additional session
appeared to be both financially and legally out of the question. On the other hand, since the current
mandate would not expire until the fourth session of the Conference of the Parties, it might be possible
for the Intergovernmental Negotiating Body to mandate intersessional work by other means. The
Bureau of the Intergovernmental Negotiating Body, or the Intergovernmental Negotiating Body itself,
could make recommendations to the Bureau of the Conference of the Parties, which could then submit
them to the Conference of the Parties at its fourth session, or deal with them within its own mandate.
Meanwhile, the regional groups could, of course, work on an informal basis; and he understood that
some were keen to review the draft protocol once the text had been posted on the Internet, which
would be done on 15 May 2010. Unfortunately, however, the Convention Secretariat lacked the
financial capacity to support such a process without additional resources, although it could, of course,
provide the necessary technical assistance.
Regarding the request by the representative of Canada to provide a written assessment of the
options for continuing negotiations on the protocol, the Convention Secretariat would probably be
unable to comply during the current session. It might be possible to provide such an assessment to the
Bureau of the Conference of the Parties, and then to the Conference of the Parties itself, but it would
be unlikely to include any options covering the period leading up to the fourth session.
He said that should it be decided to hold another session of the Intergovernmental Negotiating
Body after the Conference of the Parties, the Convention Secretariat could, of course, provide
financial estimates for such a session. But it was important to leave that decision to the Conference of
the Parties, which might find other ways of resolving the matter within its mandate, such as creating a
mechanism to consider the outstanding issues and even, theoretically, adopting the protocol during its
fourth session. Should the Intergovernmental Negotiating Body decide to request the Convention
Secretariat to prepare a document on the financial and other options for the period after the Conference
of the Parties, it would of course do so.
Dr ANIBUEZE (Nigeria), speaking on behalf of the Parties in the WHO African Region, said
that the Intergovernmental Negotiating Body should propose ways to resolve all the outstanding
issues, and every effort must be made by the Conference of the Parties to finalize and adopt the text at
its fourth session. Otherwise, another two years would be lost awaiting the next opportunity.
Mr ALBUQUERQUE E SILVA (Brazil), in response to the proposal by Australia to reconvene
the Intergovernmental Negotiating Body, drew attention to Rule 4 of the Rules of Procedure of the
Conference of the Parties, which stated that while regular sessions of the Conference of the Parties
would be held once every two years from November 2010, extraordinary sessions could be convened
within six months of a request being communicated through the Convention Secretariat, provided such
a request had the support of at least one third of the Parties. He therefore requested that the report to
the Conference of the Parties include options for a follow-up process; it was unrealistic to expect
negotiations to take place during the fourth session of the Conference of the Parties in addition to the
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other work on what was already a very heavy agenda. Informal discussions could be held on
outstanding issues and the Conference of the Parties could then take a decision.
Ms CHEUNG Siu-hang (China), referring to the question of mutual legal assistance and
extradition, and noting the points made by the representative of Israel, said that her Party would have
reservations about including detailed provisions on those matters in the protocol and would rather rely
on its own bilateral and multilateral agreements.
Furthermore, Article 18, on the disposal of confiscated and contraband items, had yet to be
finalized and should be added to the list of outstanding issues.
Mr SONG (Singapore) supported the Chairperson’s proposal to highlight the fact that nothing
was agreed until everything was agreed in the cover note to the Conference of the Parties. Although it
was a commonly understood principle among those involved in the current session of the
Intergovernmental Negotiating Body, Parties might send different delegations to the Conference of the
Parties, and the principle must be borne in mind when the outstanding issues in the text were tackled.
He supported the comment by the representative of Colombia that the text and recommendations to the
Conference of the Parties should reflect only what the Intergovernmental Negotiating Body had
actually discussed and agreed. Finally, in view of the current status of the text, he questioned whether
it was appropriate for the draft decision to refer to an article of the Framework Convention, as that
might suggest that the article itself was being submitted for adoption.
The CHAIRPERSON said that he would leave the previous speaker’s point about the draft
decision in the hands of the Convention Secretariat and WHO’s Legal Counsel.
Mr SAINT-DENIS (Canada) said that he opposed the proposal made by the representative of
India that the report to the Conference of the Parties should recommend that the provisions on mutual
legal assistance, extradition and offences be regarded as core elements of the protocol. Whether or not
they were core provisions was one of the outstanding issues to be decided.
The CHAIRPERSON said that he saw the report as a neutral, factual statement drawing
attention to areas in need of consideration rather than recommendations on what to include or delete.
Ms HAMILTON (alternate to Mr Leguerrier, Canada), in an attempt to clarify her earlier
remarks, said that there seemed to be two options for finalizing the draft protocol: either that the work
would be done during fourth session of the Conference of the Parties, or that it would be done
afterwards. Either way, there would be procedural decisions and cost implications to consider. It
would be useful to have some analysis or assessment of those considerations from the Convention
Secretariat, although she recognized that the decision rested with the Conference of the Parties and
there could be no formal consensus on how to proceed until that decision had been taken. Each
delegation would meanwhile need to be prepared in case the Conference of the Parties decided to
engage in discussions at its fourth session.
Dr NIKOGOSIAN (Head, Convention Secretariat), thanking the representative of Canada for
the clarification, said that the request could, of course, be met.
Mrs DEMUNI DE SILVA (Sri Lanka) said that, in view of the various comments on mutual
legal assistance, extradition and jurisdiction, the attention of the Conference of the Parties should be
drawn to the report of Drafting Group 2, which had dealt with Articles 30 to 32 and Article 26.
Furthermore, Article 6 on due diligence had yet to be discussed and should therefore be included
among the outstanding issues, together with a reference to the relevant passages of the report of
Drafting Group 1.
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The CHAIRPERSON said that the Conference of the Parties would see the texts produced by
the drafting groups on those issues as they had been incorporated in the consolidated text of the draft
protocol. No consensus had been reached on whether the provisions should appear in the protocol, but
the Conference of the Parties would be informed that they were outstanding issues and that a decision
would be needed.
Ms MADRAZO (Mexico) said that the Chairperson had been requested by her regional group to
submit to the Conference of the Parties, together with the consolidated text, a document describing
what had taken place during the session. Referring to the comment by the representative of China, she
said she had no objection to the inclusion of the provisions on extradition in the protocol, but did
believe that binding bilateral and multilateral agreements should be taken into account to avoid
weakening their content. Supporting the comment made by the representative of Canada, she
acknowledged that the Convention Secretariat was unable to say what the Conference of the Parties
would decide should be done with the draft protocol, but it would be useful for Parties to have some
information before the fourth session in order to determine the composition of their delegations.
Dr AL-LAWATI (Oman) said that he hoped to see a document that showed clearly what had
and had not been discussed and agreed at the current session of the Intergovernmental Negotiating
Body in order to be able to report back to his Government and, as mentioned by the representative of
Singapore, to ensure that the delegation taking part in the fourth session of the Conference of the
Parties was aware of the situation. He asked whether, when and how such a document would be made
available to the Parties; and whether the list of outstanding issues was being submitted for the
Conference of the Parties to decide what should be included or excluded in the protocol, or whether it
was intended to be a basis for future negotiations.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that the text of the draft protocol would
be posted on the Internet and circulated to the Parties on 15 May 2010, six months before the fourth
session of the Conference of the Parties.
The CHAIRPERSON, responding to the comment by the representative of Oman, said that the
outstanding issues would be presented in a neutral, factual document and would not be framed as
recommendations to the Conference of the Parties. The articles that had been discussed and agreed
would be presented on a separate sheet, and the outstanding and other key issues would also be
presented in a coherent package.
Mr OOKA (Japan) said that, given that the participants at the fourth session of the Conference
of the Parties would not necessarily have been involved in the Intergovernmental Negotiating Body,
he doubted whether they would be fully qualified to discuss the highly technical issues raised at the
current session. As to the outstanding issues, he did not believe that an agreement could be reached
through intersessional exchanges with regional groups, the Bureau and so on; a clear distinction must
be drawn between those that could only be decided by the Conference of the Parties, such as the
financing of the protocol, and those that must be addressed by the Intergovernmental Negotiating
Body, such as mutual legal assistance. Great care should be taken to ensure that the language of the
report to the Conference of the Parties remained factual and neutral. He asked when Parties would
know whether the Conference of the Parties would be discussing the substance of the work of the
Intergovernmental Negotiating Body, as that fact would affect the composition of their delegations.
Dr NIKOGOSIAN (Head, Convention Secretariat) said that he would submit a report on the
outcomes and recommendations of the current session to the Bureau of the Conference of the Parties
when it met in late April. Should the Bureau, in turn, recommend that the subject be placed on the
agenda of the Conference of the Parties and authorize him to alert the Parties, they would be informed
that it was likely to come up for discussion in the letters of invitation to the fourth session of the
Conference of the Parties that would be sent out in early June. Ultimately, however, the final decision
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on whether the discussions actually took place would lie with the Conference of the Parties. All he
could do was promise to take the matter up with the Bureau. In response to a query by Mr YÜKSEL
(Turkey), he said that the outcomes of that afternoon’s meeting would be reflected in the consolidated
text of the draft protocol submitted to the Conference of the Parties should the Intergovernmental
Negotiating Body so decide.
Ms HAMILTON (alternate to Mr Leguerrier, Canada) reiterated her query as to whether Parties
would have an opportunity to review the report of the Intergovernmental Negotiating Body before it
was submitted to the Conference of the Parties.
The CHAIRPERSON said that as soon as he had completed a draft copy of the report with the
Convention Secretariat it could be shared with the members of the Bureau of the Intergovernmental
Negotiating Body and they could circulate it to the Parties in their Regions.
The CHAIRPERSON, responding to a request for clarification by Mr PARRONDO (Spain),
speaking on behalf of the European Union, said that the draft report would be sent out to the
Conference of the Parties in conjunction with the consolidated text of the protocol; and that the
changes to the latter reflecting that afternoon’s proceedings would amount to no more than a factual
record of what had been discussed.
Mr BURCI (WHO Legal Counsel), in response to a query by Mr SONG (Singapore) as to
whether it was appropriate to include a reference to Article 33.3 of the Framework Convention in the
draft decision, said that the intention had been to leave open the possibility for the Conference of the
Parties to clean up the text and adopt the protocol. However, it might well be premature. Since the
Conference of the Parties was the master of its own procedures, it might or might not decide to
negotiate the protocol at its fourth session. He proposed that the words “in accordance with
Article 33.3 of the WHO Framework Convention on Tobacco Control” should be deleted from the
decision.
The CHAIRPERSON said that, in the absence of any objection, he took it that the
Intergovernmental Negotiating Body wished to adopt the draft decision as amended by WHO’s Legal
Counsel.
It was so decided.
The CHAIRPERSON drew attention to the report produced by the open-ended working group
on definitions, highlighting all the points requiring further action. He suggested that the report should
be submitted to the Conference of the Parties. In the absence of any objection, he took it that the
Intergovernmental Negotiating Body wished to include the report in the package of documents that
would be submitted to the Conference of the Parties.
It was so agreed.
The CHAIRPERSON announced that the consolidated text of the draft protocol would be
translated from English into the other five official languages. He requested that Parties help ensure
consistency between the various language versions by checking those in their own languages for any
errors and sending their comments to the Convention Secretariat. To that end, he proposed another
draft decision, which read:
“The Intergovernmental Negotiating Body on a Protocol on Illicit Trade in Tobacco Products,
DECIDED to invite Parties to the WHO Framework Convention on Tobacco Control to submit
to the Convention Secretariat by 20 April 2010 possible comments on the accuracy of the
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Arabic, Chinese, French, Russian and Spanish translations of the English text of the draft
protocol to eliminate illicit trade in tobacco products as contained in document
FCTC/COP/INB-IT/4/7.”
In the absence of any objection, he took it that the Intergovernmental Negotiating Body wished
to adopt the draft decision on linguistic consistency.
It was so agreed.
The CHAIRPERSON, in the absence of any objection, closed the discussion on item 4 of the
Agenda.

3.

CLOSURE OF THE SESSION: Item 5 of the Agenda.

After the customary exchange of courtesies, the CHAIRPERSON declared closed the work of
the Intergovernmental Negotiating Body.

The meeting rose at 18:05.

DECISIONS
FCTC/COP/INB-IT/4(1)

Decision of the Intergovernmental Negotiating Body on a
Protocol on Illicit Trade in Tobacco Products

The Intergovernmental Negotiating Body on a Protocol on Illicit Trade in Tobacco Products,
DECIDED to recommend to the Conference of the Parties to the WHO Framework Convention
on Tobacco Control that the draft protocol to eliminate illicit trade in tobacco products
contained in document FCTC/COP/INB-IT/4/7 be considered by the Conference of the Parties
at its fourth session, in accordance with decisions FCTC/COP2(12) and FCTC/COP3(6) of the
Conference of the Parties.
(Twenty-second plenary meeting, 21 March 2010)

FCTC/COP/INB-IT/4(2)

Decision of the Intergovernmental Negotiating Body on a
Protocol on Illicit Trade in Tobacco Products

The Intergovernmental Negotiating Body on a Protocol on Illicit Trade in Tobacco Products,
DECIDED to invite Parties to the WHO Framework Convention on Tobacco Control to submit
to the Convention Secretariat by 20 April 2010 possible comments on the accuracy of the
Arabic, Chinese, French, Russian and Spanish translations of the English text of the draft
protocol to eliminate illicit trade in tobacco products as contained in document
FCTC/COP/INB-IT/4/7.
(Twenty-second plenary meeting, 21 March 2010)
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