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PREFACE 
 

The third session of the Intergovernmental Negotiating Body on a Protocol on Illicit Trade in 
Tobacco Products was held at WHO headquarters, Geneva, from 28 June to 5 July 2009. The 
proceedings are issued in two volumes, containing, in addition to other relevant material: 

 
summary records of committees – document FCTC/COP/INB-IT/3/REC/1 
verbatim records of plenary meetings – document FCTC/COP/INB-IT/3/REC/2 
 
The documentation, including the list of participants, is accessible on the following web site: 

http://www.who.int/fctc/
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COMMITTEE A 

FIRST MEETING 

Tuesday, 30 June 2009, at 10:25 

Acting chair: Mr V. TRIVEDI (Convention Secretariat) 
Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 

 
 
1. OPENING OF THE COMMITTEE: Item 1 of the Agenda 

The ACTING CHAIR declared open the first meeting of Committee A. 

Election of officers 

The ACTING CHAIR, recalling that the plenary session of the previous day had proposed 
Mr S. Shakerian of the Islamic Republic of Iran as the Chair of Committee A, asked whether the 
Committee wished to approve the appointment of Mr Shakerian. 

It was so decided. 

The ACTING CHAIR, recalling also that the plenary session had proposed Dr M.E. Anibueze 
of Nigeria and Dr P. Vivili of Tonga as the Vice-Chairs of Committee A, asked whether the 
Committee wished to approve the appointment of Dr Anibueze and Dr Vivili. 

It was so decided. 

Mr Shakerian took the Chair. 

2. DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN 
TOBACCO PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, 
FCTC/COP/INB-IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-
IT/3/INF.DOC./5, FCTC/COP/INB-IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8)  

Part III: Supply chain control 

The CHAIR recalled that the Committee’s purpose was to consider Part III, Supply chain 
control, of the Chairperson’s text of a Protocol on illicit trade in tobacco products, as revised by the 
Chairperson of the Intergovernmental Negotiating Body, who would be present in the Committee in 
order to respond to any doubts that had arisen during the Parties’ study of the text. The initial meeting 
would aim to clarify existing text. Of the seven articles in Part III, he proposed to start with Articles 5, 
6, 7 and 8. 

In subsequent meetings, Parties would be invited to make comments and suggestions for 
amendments following which he would attempt to accommodate the differing views and to produce a 
text in which the points of contention had been resolved; where that had not been achieved, the text 
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would show the varying positions in square brackets. Drawing attention to the text in the Annex to 
document FCTC/COP/INB-IT/3/3, he opened the floor for any points of clarification on Article 5. 

• Article 5: Licence or equivalent approval system 

Mr GÖRÜN (Turkey) suggested that the term “competent authority”, first used in Article 5, 
should be included in the list of definitions contained in Article 1. He also sought clarification of the 
term “primary processing of tobacco” in subparagraph 1(e). 

Dr ABOU AL ZAHAB (Syrian Arab Republic), referring to subparagraph 1(c), requested that 
reference be made to retailing as well as to wholesaling of tobacco products. The term “commercial 
quantities” in subparagraph 1(d) should be made be more specific. He too questioned the meaning of 
“primary processing of tobacco” and requested that some examples be given. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, explained that “primary processing of tobacco” meant the 
first major processes that took place on tobacco leaf after it had been grown, such as drying, curing, 
cutting and stem-removal. 

With regard to the definition of “competent authority”, he considered that it was a matter for the 
Parties themselves to decide who their competent authorities were.  

As for the definition of “commercial quantities”, he recalled that the second session of the 
Intergovernmental Negotiating Body had been unable to decide on a reasonable cut-off figure, leaving 
the text as “x tonnes of tobacco”. The intention was to exclude very small-scale activities, while 
capturing significant business activity. The actual figure might be a matter for individual Parties to 
decide, since it would vary according to the size of the country and the number of growers and 
manufacturers.  

Ms MADRAZO REYNOSO (Mexico) drew attention to a very common situation in the WHO 
Region of the Americas, namely very small-scale cultivation of tobacco by peasant farmers, generally 
for their own consumption. Such farmers were generally not registered as commercial entities, and did 
not pay taxes. She asked whether consideration had been given to artisanal production of tobacco and 
tobacco products, because it seemed that the Article had been written with a view to covering only 
commercial establishments. 

Noting that subparagraph 3(b)(vi) stipulated that an applicant for a licence must provide 
documentation relating to past criminal offences, she said that in her country the procedure was the 
reverse: it was the responsibility of the authorities to investigate whether or not the applicant to be 
licensed as a commercial entity had a criminal record. 

Turning to subparagraph 3(b)(vii), she said that in many countries of her Region it would be 
illegal for bank account details to be revealed.  

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that account had certainly been taken of the concerns 
expressed by a number of Parties about placing undue burdens on very small-scale growers and 
retailers. It was not intended to include operations of that scale within the licensing regime, unless the 
Parties wished to do so; rather, the protocol was aimed directly at commercial-scale activities, such as 
importing and exporting.  

Dr AL-LAWATI (Oman) recalled that in the plenary meeting, Oman, supported by Turkey, had 
requested a clear definition of “manufacturing equipment” and that was still needed. He also believed 
that “commercial quantities” should be more specifically defined in the present session. Noting that in 
many countries the primary processing of tobacco was carried out using unsophisticated manual 
methods, by small-scale growers, he asked whether such small-scale operations would need a licence.  
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Mr NICOLAS (Philippines) asked for clarification of “brokering” in subparagraph 1(c), which 
seemed to him a very general term.  

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, repeated that the intention was not to bring small-scale 
growers within the scope of the protocol. With regard to “brokering”, the intention had been to ensure 
that any major players in the supply chain of cigarettes and other tobacco products were caught in the 
licensing system.  

Mr YEO Sew Meng (Singapore), referring to subparagraph 1(d), requested clarification of the 
term “commercial quantities” and asked whether the subparagraph was intended to cover all kinds of 
transportation, including small-scale trucks, ships and aircraft. 

The CHAIR said that the definition of “commercial quantities” could be negotiated in a smaller 
group. 

Mr OOKA (Japan) requested clarification of the word “distribution” as used in subparagraph 
1(c), as the concept seemed to be expressed elsewhere in the paragraph. 

Mr GAO Xingzhi (China) asked whether the documentation mentioned in subparagraph 3(b)(vi) 
was to be provided by the applicant or was to be verified by relevant government agencies, and 
whether the provision of such information would be a requirement for the granting of the licence. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, responding to the question by Singapore, said that the 
intention was to target commercial transportation and not to capture small-scale operations. In 
response to the question from Japan on “distribution”, he said that there might be a duplication with 
“transporting” in subparagraph 1(d); it might be possible to combine the two ideas. 

Concerning the question from China, it was envisaged that the applicant would provide 
documentation concerning past criminal offences, but clearly the Party could approach the relevant 
authorities if it wished to verify the information. 

The CHAIR, responding to a question from Mr JADOENATHMISSIER (Suriname), said that it 
would be for the Parties to decide on the time frame for expiration referred to in subparagraph 3(f).  

Mr AL BAKER (United Arab Emirates), referring to subparagraph 3(b)(vi), asked whether 
having a criminal record would automatically disqualify an applicant from obtaining a licence, since 
offences evidently varied in severity. He asked about cases wherein applicants had faced allegations or 
criminal charges. He also sought clarification of the phrase “government agencies”. 

Subparagraph 3(b)(vii), referring to bank accounts, could risk infringing banking secrecy. 
Turning to subparagraph 3(b)(iv), he requested clarification of the words “registered trade mark, if 
any”, whether a licence could be granted to a person who did not own a registered trade mark; and 
whether, assuming that an applicant met all the requirements, a licence would be granted 
automatically, or only at the discretion of the competent authorities.  

The CHAIR expressed the view that attempting to negotiate every detail at the present stage 
would result in a situation in which it would prove impossible to agree on the content of a protocol at 
all. The purpose of the present meetings was to lay out a broad path for the Parties to follow.  

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that ideally, all of the elements in paragraph 3 should be 
present in order for a licence to be granted. The Party must have the option of refusing a licence to an 
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applicant who had a criminal record; additional wording to that effect could perhaps be added to the 
Article. 

Subparagraph 3(b)(vii) required an applicant to give their bank account details to the competent 
authority, a commonplace procedure that should not give rise to issues of banking secrecy. The 
purpose of the phrase “registered trademark, if any” was to ensure that ownership of trademarked 
products was reported. The intention was not that an applicant needed to obtain a trademark in order to 
have a licence. 

Mr SAZANOV (alternate to Mr Nebenzia, Russian Federation) asked whether each Party could 
define the terms used in subparagraph 3(b)(viii), or whether there should be a shared understanding 
because when a distributor was obtaining a licence he would have to state which markets he would be 
supplying and in what quantities. 

Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that he wished to 
underscore the remarks made by the Chairperson of the Intergovernmental Negotiating Body 
concerning the licensing criteria. Subparagraph 3(b) was very important, because it set out the 
information required in each application; the use of the wording “should” emphasized that it would be 
for the individual Parties to assess the relevance of the criteria in each case. 

Mr AL BAKER (United Arab Emirates) said that if States were to be responsible for setting the 
conditions for the granting of licences then that should be explicitly stated in the protocol; otherwise, it 
could create difficulties for some Parties. 

The CHAIR said that the Article gave a non-exhaustive list of conditions that could be applied 
at the discretion of the Parties. More explicit statements on the responsibility of Parties could be 
proposed when the text of the Article was negotiated.  

(For continuation of the discussion on Article 5, see summary record of the second meeting.) 

• Article 6: Customer identification and verification 

Mr TORRES MARTIN (Colombia) said that there were two ways of carrying out imports under 
the rules of international trade, through either non-automatic or automatic licences. He asked whether 
subparagraph 1(a)(i) and paragraph 2 meant that Parties would be expected to implement non-
automatic import licensing for tobacco. 

Professor TIDJANI (Togo) said that subparagraph 8(e) clearly showed that a “blocked” 
designation would be automatically lifted if the blocked customer had not engaged in illicit activities 
for a period of five years. In subparagraph 8(f) he would prefer the use of a phrase such as “for life” 
rather than “made permanent”. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and referring to the question by Colombia, said that the 
protocol would require an importer of tobacco products to apply for a licence under the terms 
described in the Article and it would be for the individual Party to determine any such national 
distinctions between an automatic or non-automatic licence. 

Responding to the query by Togo, he said that the objective of subparagraph 8(e) was indeed to 
provide that a blocked customer could be brought back into the system if that customer had not 
engaged in illicit activity for five years; however, the intent of subparagraph 8(f) was that a customer 
that offended a certain number of times, that number represented at present by “x”, should not be 
allowed back into the system at all. 
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Mr AHMADI (Islamic Republic of Iran) said that in paragraph 3, the words “conduct further 
due diligence” and “material change in circumstances” required clarification. In paragraph 5, “small or 
medium-sized businesses” would need to be defined. 

Ms MADRAZO REYNOSO (Mexico) asked for clarification of the terms “due diligence” and 
“blocked customer”, as they were not used in her country. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, explained that “due diligence” meant the requirement to 
check customers’ details, in order to ensure that the people in the supply chain were legitimate and 
reputable. 

The concept of “further due diligence” was the duty to check once again if there had been any 
changes in the circumstances of the customer, such as a company takeover. It would be for the Parties 
to decide what constituted such material or significant changes in circumstances and whether to 
require the licensee to carry out further checks. 

With regard to the concept of a “blocked customer”, he explained that if persons in the supply 
chain had showed themselves to be unreliable, in whatever manner, as described in the Article, then 
the supplier should refuse to continue dealing with those persons. 

Mr GÖRÜN (Turkey) sought clarification of the term “sufficient evidence” in paragraph 6. 

Mr TAGOE (Ghana), referring to paragraph 8, asked whether the responsibility for providing 
information on blocked customers was shared between the authorities and the supplier. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that “sufficient evidence” would be defined by each 
Party, in accordance with its national law: in some circumstances, even in the absence of a court 
judgement, the competent authority might have such strong evidence that it would wish the supplier to 
exclude a customer from the supply chain. 

With regard to the responsibility for providing information, he said that the onus was on the 
supplier at each stage. If a supplier blocked a customer, then that supplier had to inform the designated 
authority which maintained the list of blocked customers.  

Mr AZOFF (Israel) asked whether any problems were envisaged in legislating for the provisions 
of paragraph 5: for example, the suspension of licences without due process, and the handover of 
banking details and corporate financial information to private parties, which amounted to requiring 
private parties to perform actions normally in the purview of the State. 

The CHAIR said that the important matter of due process of law for blocked customers would 
have to be tackled at the negotiating stage.  

(For continuation of the discussion on Article 6, see summary record of the third meeting.) 

• Article 7: Tracking and tracing 

Mr ROWAN (European Community) said that before the meeting could study a text, the 
concept of tracking and tracing required further definition and clarification; he would submit in 
writing a paper on the subject, prepared at length by the European Community, Brazil and Canada. He 
outlined key points including: the essential principle of a global tracking and tracing system and the 
minimum standards that would require agreement by the Parties; the requirements to which the 
identified manufacturers of cigarettes would be subject, and their further responsibilities; and the 
identification of a body (e.g. WHO) that would be responsible for securing agreements with those 
manufacturers that would be subject to a global tracking and tracing system. He emphasized the 
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difficulties in reaching binding agreements with the tobacco industry. The paper would also consider 
procedures and markings and the capture of those onto databases; updating of scanning and coding 
technologies; and extension of the requirements of tracking and tracing to all tobacco products. 

The CHAIR thanked the European Community for its paper which should be distributed to all 
delegations and examined at the negotiating stage. 

Ms MADOUGOU (Benin), referring to tracking and tracing systems and the constraints 
envisaged during the implementation phase, asked what measures would be taken by the Convention 
Secretariat or the Intergovernmental Negotiating Body to allow for successful tracking of tobacco and 
tobacco products by all the Parties. 

Professor TIDJANI (Togo) said that tracking and tracing systems were very important to the 
countries of sub-Saharan Africa, where smuggling and illicit trade in tobacco were a real problem. 
Unique markings should be affixed at every stage, from the master cases to the packs, and bar codes 
should link the carton to the pack. 

The CHAIR, responding to the remarks of Mr AL BAKER (United Arab Emirates) regarding 
the need for a central access point to the clearing-house database in order to facilitate exchange of 
information between the Parties, noted that specific proposals would be considered at the negotiation 
stage. 

Mr MBUGUA (Kenya) said that smuggling and illicit trade in tobacco brought considerable 
problems to his country; consequently, Kenya fully supported Article 7. 

Mr AHMADI (Islamic Republic of Iran) sought clarification of the term “central point”, as used 
in paragraph 7. 

Mr GÖRÜN (Turkey), referring to the requirement in subparagraph 3(a) that, once the 
technology was sufficiently developed, marking should be applied to individual cigarette packs, asked 
whether there would still be a need to affix the markings to the master cases and cartons, or whether 
that could then be discontinued. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that the central point would be a destination in each 
State Party, to which data from manufacturers or importers in that Party would be sent; each national 
central point would then send the data to a clearing-house which would represent an international 
central point, located at WHO.  

With regard to future technology for marking individual packs of cigarettes, he said that to 
discontinue the marking of master cases and cartons would depend on whether the technology was 
sufficiently advanced to link the markings on individual packs to the database.  

Ms MADRAZO REYNOSO (Mexico), referring to subparagraph 4(e), sought clarification of 
the term “payment record”. 

Dr PRASAD (India) said that there was a need to demystify the concept of tracking and tracing. 
Each country would first have its own tracking and tracing system, for its own domestic purposes, and 
not all information in the national systems would need to go to the global tracking and tracing regime. 

Mr AL BAKER (United Arab Emirates) asked whether the criteria that each country would 
have to follow in establishing a national tracking and tracing system would be set by the countries 
themselves, in line with their particular circumstances, or whether they would be imposed from 
outside. He asked how compliance with the criteria would be monitored, and whether an international 
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supervisory body would check that countries were applying the criteria properly. Some of the 
deadlines referred to in the Article might be problematical and therefore more flexible time periods 
might have to be allowed to take account of national circumstances. 

Mr FISCH BERREDO MENEZES (Brazil), referring to subparagraph 12(c), said that Brazil 
already possessed “the technology to mark and scan cigarette packs” there was no need to wait for 
further development of the technology. 

Mr GAO Xingzhi (China) asked whether Parties should establish their national tracking and 
tracing systems primarily for the purpose of setting up a global system, or whether Parties should first 
establish a tracking and tracing system to meet their own needs. He asked whether the term “unique 
markings” mentioned in paragraph 4 referred to bar codes and at what stage of production those were 
to be affixed to tobacco packaging. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and referring to the question by Mexico about subparagraph 
4(e), confirmed that “payment record” referred to the past history of payments made by a customer 
including the account numbers, dates and methods of payments. 

In response to the question by the United Arab Emirates about the criteria for a national system, 
he said that each country’s national system, while meeting the needs of the country itself, must also be 
able to provide the information that was required at the global level. Thus, as China had correctly 
indicated, the setting up of a national system should take account of the requirements of the 
international system. 

As to China’s second question, he said that a unique marking was generally a bar code or a 
three-dimensional code affixed to the packaging of the tobacco products, either at the time of 
manufacture or at the moment of import if the shipment were coming from a country that was not a 
Party to the protocol.  

Ms KIPTUI (Kenya) said that Kenya had envisaged regional as well as national tracking and 
tracing systems that would enable neighbouring countries to prevent the export of tobacco products for 
the sole purpose of reimportation as contraband. Kenya believed that the technology to apply unique 
markings down to the pack level already existed. 

Mr AL-ZADJALI (Oman) asked whether the tracking and tracing system would also cover 
products that were duty-free. 

Mr ANIBUEZE (Nigeria) asked how it would be possible for the unique markings to contain all 
of the information listed in paragraph 4. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that the protocol was intended to cover all products, 
including those destined for tax-free markets: all products would be marked and tracked. 

Turning to the question by Nigeria, he clarified that the unique markings themselves would not 
contain all the data elements listed; the markings would allow a link to be made to the database held 
by the manufacturer or in the central point, which would provide all the remaining elements. 

Mr SAZANOV (alternate to Mr Nebenzia, Russian Federation) asked whether it was necessary 
to capture the very considerable amount of information listed in paragraph 4. 

Mr BALOCH (Pakistan) observed that as a tool, tracking and tracing was vital to lowering his 
country’s annual toll of 60 000 deaths from tobacco use. Legislation already ensured that no pack of 
cigarettes could be sold without an excise stamp, and that tobacco manufacturers bore the cost of the 
tracking measures. However, the steps taken would only be effective with a global tracking and 
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tracing system that would provide information on manufacturers anywhere in the world if their 
products were found in suspicious circumstances. Pakistan appealed to every Party to support the 
principles of Article 7. 

Mr KABWEBWE TSHILOMBO (Democratic Republic of the Congo), referring to 
subparagraph 4(a), wondered whether, in addition to the date of manufacture, the expiry date should 
also be given. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, replying to the Russian Federation, said that in his view, all 
of the data elements listed would be useful, but it would be for the Parties to take the final decision on 
what to include. 

Observing that the other points raised were matters for negotiation, he welcomed Pakistan’s 
strong expression of support for Article 7. 

(Resumed below, following discussion of Article 8.) 

• Article 8: Record-keeping 

Mr AL BAKER (United Arab Emirates) observed that national legislation generally contained 
provisions concerning the length of time for which records should be kept; he recommended that any 
maximum period in the protocol should be set in accordance with national legislation. 

Mr OOKA (Japan) said that the requirement in paragraph 1 to “maintain complete and accurate 
records of all transactions” seemed a little vague. 

Ms MADRAZO REYNOSO (Mexico) requested clarification of the concepts of “duty 
suspension” in subparagraph 2(b) and “duty-suspended movement” in paragraph 3. 

Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that the time period for keeping records, was set at “no 
fewer than five years” in subparagraph 5(a), although the final duration was still to be negotiated. 

With regard to Japan’s comment on “complete and accurate records”, he felt that any more 
detailed stipulation should be left to the Parties. In response to the question from Mexico, he explained 
that “duty suspension” and “duty-suspended movement” were customs terms: for example, goods 
liable to duties and taxes under certain customs procedures could benefit from a regime in which the 
duty payments were suspended until the goods had been released for home consumption.  

• Article 7: Tracking and tracing (resumed) 

The CHAIR, affirming the morning’s constructive exchanges and clarifications, proposed that 
an open-ended working group be established to work further on Article 7, tracking and tracing, which 
was a basic pillar of the protocol. The group would first meet at the end of the present day’s 
deliberations, although during the negotiation phase it might have to work in parallel with the 
Committee. 

Responding to a question from Mr AL ZADJALI (Oman), he said that the working group would 
work on the text of Article 7 as a whole.  

Mr AL BAKER (United Arab Emirates), supported by the representatives of Benin, China and 
the Republic of Korea, while welcoming the determination of the Chair to make rapid progress and 
conclude the Committee’s work, considered that Article 7, and in particular the tracking and tracing 
system, formed the very crux of the protocol. Therefore it should not be discussed in a small group, 
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particularly if the group was going to meet in parallel with the Committee, perhaps without 
interpretation. 

The CHAIR said that the working group would not meet in parallel with the Committee and it 
would have interpretation. Discussions in the working group would be non-binding and all of its 
conclusions would come back to the Committee for approval. He recalled that in past meetings, 
seemingly intractably contentious items had been resolved in a smaller group. If it should transpire 
that there was no benefit to working in a smaller group, then the discussion could be brought back to 
the Committee. 

Mr GAO Xingzhi (China) thanked the Chair for his explanations. However, China still felt that 
it would not be appropriate to establish a working group until the Article had been discussed in the 
Committee: if consensus could not be reached on particular aspects of the Article, then a working 
group could be established to consider those points. 

The CHAIR asked representatives to indicate whether they were in favour of establishing a 
working group. 

Dr OROCHENA SANTANA (Nicaragua), speaking on behalf of the Parties in the WHO 
Region of the Americas, said that that working groups should not meet in parallel with the Committee 
as some countries in the Region had only one representative present. 

The CHAIR pointed out that the group would not be meeting in parallel with the Committee: it 
would meet at the end of the afternoon meeting. 

Dr OROCHENA SANTANA (Nicaragua) said that the Parties in the Region would discuss the 
question and respond later that afternoon. 

Dr ANIBUEZE (Nigeria) suggested that the Chair should explain further the working methods 
that he had suggested. He supported the move towards negotiations in a smaller group. 

The CHAIR said that, in the light of the views expressed thus far, a decision on whether to form 
a working group on Article 7 could be deferred until the Committee had completed its work at the end 
of the day. 
 
 (For continuation of the discussion on Article 7, see summary record of the second meeting.) 
 

The meeting rose at 13:20. 
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SECOND MEETING 

Tuesday, 30 June 2009, at 15:20 

Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./5, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

• Article 7: Tracking and tracing (continued) 

 The CHAIR, noting that the tracking and tracing system was at the heart of the protocol, said 
that he proposed to start with consideration of Article 7. Encouraging participants to give their 
proposals for additions, deletions or changes, he urged them not to make general comments but to go 
directly to the issue. As well as presenting their proposals orally, representatives should submit them 
in writing. 

 The CHAIR said that after receiving the proposals he would approach representatives and try to 
resolve points of contention before producing a paper reflecting all the proposals made. He asked for 
comments on paragraph 1. 

 Mr TAGOE (Ghana) suggested that “clearing-house database” in the third line of paragraph 1 
should be defined since it could have different meanings in information technology. 

 The CHAIR recalled that all definitions were contained in Article 1. Since that was not under 
the responsibility of the Committee, he would convey the suggestion to the Chairperson of the 
Intergovernmental Negotiating Body.  

 Mr ROWAN (European Community) suggested that the meeting discuss the paper he had 
presented at the first meeting, also on behalf of Brazil and Canada, regarding what they perceived to 
be the important concept of a tracking and tracing system. He asked whether there would be support 
for a discussion of the paper on the projection screen because if the meeting could not agree on a 
concept it surely would not be able to agree on any text. 

 The CHAIR reiterated that his procedure was to apply representatives’ proposals for 
amendments to the existing text. In view of the limited time available, he did not think it feasible to 
discuss the whole concept paper, but he would welcome any concrete proposals from the European 
Community for amendments to the Article. 

 Mr AL-ZADJALI (Oman) asked whether the intent of the paragraph was that there should be a 
tracking and tracing system in each country, or one single global system. He noted that much of the 
information collected would be confidential. 
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 The CHAIR stated his belief that, following the clarifications given at the first meeting, the text 
was clear. The tracking and tracing system was based on national systems, operating together with an 
international clearing-house mechanism. 

 Mr GAO Xingzhi (China) believed that the protocol should primarily encourage Parties to 
establish national tracking and tracing systems rather than be concerned with the establishment of a 
global tracking and tracing system, which could not exist without the former as a basis. China also 
believed that the protocol should concentrate on the collection and exchange of data concerning the 
illicit trade in tobacco products. Requiring countries to collect and exchange all information on the 
production and trading of tobacco, licit and illicit, exceeded the mandate of the protocol and increased 
the Parties’ workload. Even if all information on the production and trading of tobacco were collected, 
only a limited amount of it would be useful for combating illicit trade. Furthermore, the sharing of all 
data would raise issues of confidentiality under the national legislation of certain Parties.  

 The CHAIR asked all representatives not only to give their statements of position but also to 
read out their proposals for amendments to the text, before giving them to the Convention Secretariat 
in writing.  

 Dr PRASAD (India) proposed the use of the term “global regime” rather than “global system”, 
in order to distinguish it from a national or regional system. With regard to paragraph 4, he suggested 
that some national data would not need to be shared with the global regime. That matter could perhaps 
be discussed in conjunction with Article 20 on information sharing. 

 Dr ANIBUEZE (Nigeria) proposed that in the third line of paragraph 1, after “tracking and 
tracing system”, the phrase “which would comprise both national and global clearing house databases” 
should be added. Paragraph 4 should make it clear that only the information listed in subparagraphs 
4(a) to (d) would be directly contained in the unique markings, which would in turn provide a link to 
the database where the information listed in subparagraphs 4(e) to (j) would be held. 

 Mr OOKA (Japan) said that, owing to concerns regarding the feasibility of establishing the 
global tracking and tracing system and the clearing-house database, Japan proposed that paragraph 1 
should be deleted, or its second line amended to read: “the Parties to this Protocol recognize the need 
to establish …”. Furthermore, the second sentence, starting with “The system will comprise ...”, 
should be deleted.  

 Ms KIPTUI (Kenya) proposed that the words “key inputs” should be included in paragraph 2 
after “all tobacco products”.  

 Dr VINIT (Papua New Guinea) observed that a global tracking system required a system of 
good governance as otherwise it could be open to abuse or manipulation. A standardized system was 
needed with which all Parties must comply, and a global tracking system or regime, coordinated from 
a central unit established under the Framework Convention. 

 Ms YUN Mi-ran (Republic of Korea), supporting the idea of a tracking and tracing system, 
emphasized the issue of cost-effectiveness. Illicit trade and smuggling occurred less in her country 
than in others, particularly countries with many borders. She therefore questioned the necessity for 
such an expensive system for her country and suggested that Parties should be free to decide whether 
or not they needed a tracking and tracing system. 

 The CHAIR asked whether the Republic of Korea wished to place the whole of Article 7 in 
square brackets.  



14 INB: PROTOCOL ON ILLICIT TRADE IN TOBACCO PRODUCTS – THIRD SESSION 
 
 
 
 
 Ms YUN Mi-ran (Republic of Korea) replied that she was referring to paragraph 1 only.  

 Mr FISCH BERREDO MENEZES (Brazil) affirmed that discussion was needed on the concept 
of what a tracking and tracing system was, and on the form of its implementation, so as not to 
jeopardize existing national systems and the international system being proposed in the protocol. On 
the basis of discussions on the previous day with the European Community and Canada, Brazil saw 
the need for a complete revision of Article 7.  

 The CHAIR said that, while he appreciated Brazil’s view that the whole Article would need to 
be revised, his method was to proceed paragraph by paragraph. He would welcome a concrete 
proposal from Brazil for any amendments to paragraph 1. 

 Mr ROWAN (European Community) said that the European Community strongly supported the 
principle of global tracking and tracing, but had major concerns about the concept of a clearing house 
because that would involve recording huge numbers of transactions every day. While illicit trade in 
tobacco products was very substantial, its scale did not justify a clearing house that would record all 
transactions worldwide. In addition, if the Parties were to be made responsible for handling the 
information that the manufacturers produced, the European Community could foresee several 
problems, including those of data protection, business secrecy and tax secrecy.  

 The European Community saw the need for a simpler system that would still provide the 
information needed but not impose a huge administrative burden on the Parties. Specifically, it should 
be the responsibility of manufacturers to maintain a database containing all the relevant information; 
legally binding obligations to supply that information could be negotiated under Article 5.3 of the 
Framework Convention. Hence, in the event of a seizure of illicit tobacco products, the authorities of 
the country concerned would address an electronic request to a central body (which might be, for 
example, WHO). That request would be passed on to the appropriate manufacturer in order to obtain 
the information required, as listed in paragraph 4. The information would then be returned to the 
requesting location but would be accessible only to authorized persons that had undertaken appropriate 
confidentiality commitments. 

 The CHAIR asked for a specific written proposal, perhaps based on the European Community’s 
concept paper.  

 Dr HERMAN (Cook Islands) expressed support for paragraph 1, which provided a clear 
rationale for a global tracking and tracing system and a clearing house. The arguments about cost 
needed to be weighed against the public health consequences and other harmful effects of the illicit 
tobacco trade. She called on all representatives in favour to speak out. 

 Ms KIPTUI (Kenya), voicing agreement with the previous speaker’s position, said that Kenya, 
too, supported paragraph 1 as it stood, with its call for a global tracking and tracing system in addition 
to national systems. Consideration could be given, however, to the paper produced by the European 
Community together with Brazil and Canada if that proposal provided for a secure system, gave 
accurate and relevant information to law enforcement and customs services, and did not allow the 
tobacco industry to gain intelligence about investigations. Kenya also proposed the deletion of “when 
technology is sufficiently developed” from subparagraph 3(a); and, in subparagraph 3(b), the addition 
of the words “key inputs and” before “manufacturing equipment”. 

 Ms YUN Mi-ran (Republic of Korea) said that she agreed with the European Community that 
the idea of the clearing house database should be eliminated. One concern was possible leakage of 
information, because a centralized information centre could easily be targeted by hackers for highly 
confidential information of use to organized crime. If the clearing house database was the 
responsibility of WHO, the latter might well engage a company to run it, and in the event of a leakage 
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of information the question would arise of whether WHO or the company was liable. It was therefore 
probably better for the manufacturers to be responsible for keeping the information. 

 Dr ANIBUEZE (Nigeria) proposed that in paragraphs 7 and 8 the phrase “appropriate format” 
should be replaced by “internationally accepted standard format”. 

 Dr LEWIS-FULLER (Jamaica) expressed full support for a global tracking and tracing system. 
The stage had been passed of merely “recognizing the need” and Jamaica saw many benefits in a 
system that would complement existing national systems or stimulate the establishment of new ones. 
Jamaica had recently uncovered several incidents of illicit trade, counterfeiting and fraud, which had 
significantly raised national awareness of the extent of the problem. A clearing-house database, storing 
all the data in one place, would simplify cross-checking. Jamaica nevertheless questioned whether the 
database should be maintained by the Convention Secretariat or whether a global trading or customs 
body might be a better keeper. 

 Mr OOKA (Japan) proposed that in paragraph 2 the words “or other forms of cooperation that 
have the same effect,” should be inserted after “tracking and tracing system”, and that “and 
manufacturing equipment used in the manufacture of tobacco products” should be deleted.  

 Ms YUN Mi-ran (Republic of Korea) proposed that “accessible to all Parties” should be deleted 
from the last sentence in paragraph 1, as such wide accessibility was very dangerous.  

 Mr OOKA (Japan) proposed that in paragraph 3 the phrase “unless the information referred to 
in paragraph 4 of this Article can be otherwise determined in a timely manner” should be inserted 
between commas after “each Party shall”. Furthermore, the word “unique” should be deleted from the 
third line of paragraph 3. 

 Mr BALOCH (Pakistan) suggested that in paragraph 3(a), the words “cigarette packs and 
machine-readable excise stamps or banderoles having a tracking and tracing facility” should be 
inserted after the word “cartons”. 

 The CHAIR, in response to requests from Canada, Mexico and Panama for the text to be 
modified on the projection screen, as in the other committee meeting and for reasons of improved 
clarity and interpretation, recalled that when the method of work had been fully discussed, no 
objections had been received; furthermore, any such change would require the approval of a majority 
of the Committee. He urged that work should continue in the present manner, emphasizing that all 
proposals would be made available in a paper the next morning. 

 Dr VINIT (Papua New Guinea), emphasizing the importance of Article 7, said that the global 
tracking and tracing system needed to be established correctly. Information centralized into a global 
system would need to be shared by all Parties and remain secure. Multinational tobacco companies 
were also concerned about smuggling and counterfeiting, and he was sure that they would cooperate 
with the Framework Convention. Furthermore, the systems created by Parties should be standardized 
so that information could be shared in a unified form. 

 Mr OOI Poh Keong (Malaysia) supported the idea of a global tracking and tracing system, on 
top of national systems. Malaysia did not favour the replacement of “agree” in paragraph 1 by 
“recognize the need”, and did not agree with the deletion of “unique” from paragraph 3, because that 
would incapacitate the whole tracking and tracing system. 
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 Ms KIPTUI (Kenya) supported the idea that information in the tracking and tracing system 
should be accessible to all Parties. In paragraph 6, the phrase “when technology allows,” could be 
deleted because adequate technology already existed. In paragraph 9, she proposed that the words “key 
inputs” should be inserted after “other tobacco products”. 
 She would submit a new version of paragraph 3(c) in writing.  

 Ms LIKIBI-BOHO (Congo) said that tracking and tracing constituted a major issue for her 
country, owing to its very porous borders. She was in favour of unique markings, which should be 
placed on individual packs, since in her country people tended not to buy cigarettes in large quantities.  

 Ms MATSAU (South Africa) said that all the positions should be recorded and then the Chair 
and the Convention Secretariat allowed to work together to produce a paper showing all the various 
proposals. She also recalled that at the previous year’s session the deadline for submission of 
proposals had been one hour following the end of the meeting.  

 In response to a question from the CHAIR, Mr TRIVEDI (Convention Secretariat) said that 
proposals received after 19:00 could not be translated into the requisite languages in the time allowed. 

 Dr NDYANABANGI (Uganda) said that she favoured leaving paragraph 1 unchanged, which 
indicated that the information would be accessible to all Parties. Otherwise the system would be 
powerless. Referring to paragraph 3, she took the view that the markings should also be unique, and 
should be placed on individual packs. In Uganda, for instance, cigarettes tended to be smuggled by the 
pack.  

 Dr AL-LAWATI (Oman), stating that his country supported the establishment of a tracking and 
tracing system, asked whether the Convention Secretariat had reached any estimate of its cost, perhaps 
on the basis of the tests carried out in Bangladesh, Djibouti and Kenya.  

 Mr PACE (Convention Secretariat) said that in the simplest scenario, tested in the three 
countries mentioned, the national central point was operated using generic clearing-house software 
provided by the Convention Secretariat. The minimum resources required had included the 
information technology staff to set up, configure and maintain the national central point, two servers, 
an Internet connection and backup equipment. The whole installation had not been very expensive.  

 Mr KABWEBWE TSHILOMBO (Democratic Republic of the Congo) requested a modification 
of subparagraph 3(a): since the protocol was a legal text, it should not contain uncertainties such as the 
phrase “when technology is sufficiently developed”. 

 Mrs BEGUM (Bangladesh), speaking on behalf of Parties in the WHO South-East Asia Region, 
expressed support for those countries that favoured a global tracking and tracing system, working with 
national systems. Such a system needed to be developed so as to be both practical and effective.  

 Ms MADOUGOU (Benin) questioned whether a truly worldwide tracking and tracing system 
was needed, and whether a national system would not suffice, either at government level or perhaps 
even with respect to the tobacco product manufacturers. She supported the original wording of 
Article 1 which stipulated that the information should be accessible to all Parties. The suggestion that 
manufacturing equipment should not be covered by tracking and tracing was not logical since later 
articles, notably those on offences and sanctions, covered manufacturing equipment. It would be 
pointless to make manufacturing equipment subject to sanctions if it could not be tracked. With regard 
to subparagraph 4(d), she questioned the need for the markings to identify the production shift of 
manufacture. The last line of paragraph 7 should remain unchanged as “in an appropriate format at a 
central point on its territory”.  
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 Dr RAZAFINDRAZAKA (Madagascar) said that his country favoured a central database, 
secure against outsider access but accessible to all Member States. 

 Dr KIANGI (United Republic of Tanzania) said that his country favoured establishing a 
national, regional and global clearing-house regime for tracking and tracing illicit tobacco, tobacco 
products and key inputs. 

 Mr AHMADI (Islamic Republic of Iran) suggested that the words “endeavour to” should be 
deleted from the first line of paragraph 12. Since compliance with the tracking and tracing requirement 
was mandatory, it was vital to make cooperation among the Parties obligatory, so as to help 
developing country Parties reach the requisite technological level to implement the system. 

 Ms MADRAZO REYNOSO (Mexico) sought clarification of “any known subsequent 
purchaser” in subparagraph 4(i), and asked why that information was relevant.  

 Mr PACE (Convention Secretariat) replied that the phrase referred to any purchaser other than 
the first one. The purpose of obtaining that information was to be able to track the movement of 
tobacco products, not only during their production but throughout the distribution chain. 

 Dr LEWIS-FULLER (Jamaica) questioned the proposal to insert “when technology allows” in 
paragraph 6. Since it was already possible to put markings on, for example, individual vaccines, it 
must also be possible to place them on individual packs of tobacco products, which should therefore 
be mandatory. 

 The CHAIR said that that concluded the discussion on Article 7. Thanking representatives for 
their patience, he emphasized that Article 7 was crucial to the protocol. He had noted the divergence of 
views and he welcomed all the new ideas put forth. In order to be able to discuss the Article 
thoroughly, and still make progress with the rest of Part III of the protocol, he proposed once again to 
establish a working group, and asked for participants’ views on his proposal.  

 Mr FITZGERALD (alternate to Ms Hefford, Australia) said that it would be difficult to decide 
on whether a working group should be set up until representatives had seen the document containing 
all the Parties’ proposals and had time to discuss it. 

 The CHAIR said that if there was a single objection he must take it that the Committee was not 
yet ready to set up a working group. Consequently, that would not be done until representatives had 
received the composite text. 

 Dr HERMAN (Cook Islands), supported by Dr ANIBUEZE (Nigeria) and Professor PRAKIT 
VATHESATOGKIT (Thailand, on behalf of the Parties in the WHO South-East Asia Region), said 
that she favoured establishing a working group.  

 Mr AL BAKER (United Arab Emirates), while supporting the desire of the Chair to conclude 
the work on the protocol within the time available, said that Article 7 was too important to the protocol 
to be delegated to a working group. He therefore supported the position of Australia. 

 The CHAIR said that it was his understanding that the position of the United Arab Emirates was 
against setting up any working group whereas Australia considered that such a group should not be 
formed until representatives had seen the composite paper containing all proposals. The issue could 
perhaps be discussed further in the regional groupings or at the next morning’s meeting of the 
Committee.  
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 He proposed that the discussion should move on to Article 5, which should be examined 
paragraph by paragraph. 

 (For continuation of the discussion on Article 7, see summary record of the third meeting.) 

• Article 5: Licence or equivalent approval system (continued from the first meeting) 

 Ms MADRAZO REYNOSO (Mexico), recalling that it had been explained at the first meeting 
that the various licensing provisions of the protocol would not apply to small-scale producers, said that 
it was important to state that point explicitly somewhere in the protocol. Otherwise Mexico, and 
possibly other Parties in the WHO Region of the Americas, might have to issue a reservation or even 
decline to ratify the protocol.  

 The CHAIR suggested that Mexico should formulate a specific proposal on the matter. 

 Mr OOKA (Japan) expressed the view that illicit trade in tobacco could be eradicated by 
regulating the main points of transfer of ownership of tobacco products, from manufacturing to 
consumption. Consequently, subparagraphs 1(b), (d) and (e) could be deleted. Furthermore, 
“wholesaling, brokering, warehousing or distribution” could be deleted from subparagraph 1(c).  

 Mr AZOFF (Israel), observing that Parties operated under very different circumstances as to the 
scale and nature of the tobacco trade, suggested that the licensing requirements should be separated 
into two parts, one mandatory and one discretionary. Licensing of all importers, exporters and large 
manufacturers would be mandatory, because those were the factors that influenced the international 
supply chain. Licensing of other sectors such as warehousing or transportation was less important to 
the international supply chain and could therefore be left to the discretion of each Party. That approach 
would also solve the problem of defining “commercial”.  

 Mr ROWAN (European Community) said that while licensing or an equivalent approval system 
was essential to the fight against illicit trade in tobacco products, such a system must be in full 
compliance with the General Agreement on Tariffs and Trade 1994. He suggested that paragraph 1 
should begin: “Each Party shall prohibit the conduct of …”, the preceding considerations governed by 
“In light of” and “with a view to” being moved to the preamble.  
 He emphasized proportionality in the text through careful examination of whether all of the 
activities listed in subparagraphs 1(a) to (e) should be part of the proposed licensing scheme. 
Furthermore, a clear definition of “commercial quantities” and “manufacturing equipment” was 
needed.  

 Mr GÖRÜN (Turkey) recalled his statement at the first meeting that the list of definitions in 
Article 1 of the protocol should include one that would set the limits for primary processing of 
tobacco. Pending such a definition, subparagraph 1(e) should be placed in square brackets. The same 
applied to manufacturing equipment.  

 The CHAIR said that the point would be communicated to the Chairperson of the 
Intergovernmental Negotiating Body. 

 Dr SHEIN (Myanmar), referring to subparagraphs 1(c) and (d), said that the Parties in the WHO 
South-East Asia Region wanted each Party to be free to define what constituted commercial quantities. 

 Mr MALOBOKA (Namibia) proposed that in subparagraph 1(c) the four instances of the word 
“or” should be deleted, so that the text would read: “commercial import, export, wholesaling, 
brokering, warehousing and distribution of tobacco, tobacco products and manufacturing equipment 
used in the manufacture of tobacco products”.  
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 Mr CISSE (Senegal) suggested that the entire phrase “In light of the public health objectives of 
the WHO Framework Convention … manufacture of tobacco products” could be omitted from 
paragraph 1 since that was the self-evident purpose of the protocol. The paragraph would therefore 
start with “Each Party shall prohibit …”. 

 Mr NICOLAS (Philippines) drew attention to the word “prohibit” in paragraph 1, observing that 
generally speaking if an activity was prohibited it could not be made legal by granting a licence. 
Consequently, the Philippines proposed that “prohibit” should be changed to “control or regulate”, 
which was the term used in the Framework Convention. 

 Dr NOBOA (Ecuador) suggested that the reference to a licence should specify that the licence 
must be current. He was also concerned about the Spanish term “persona física” used for “natural 
person”. In Ecuador and other Latin American countries, the term would be “persona natural” or 
“persona particular”.  

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) proposed that paragraph 1 should be 
simplified to read: “In light of the public health objectives of the WHO Framework Convention on 
Tobacco Control, each Party shall, to the extent considered appropriate in the context of its own legal, 
administrative, and regulatory framework, prohibit the manufacturing of tobacco products by any legal 
or natural person except pursuant to a licence or equivalent approval”.  

 Dr ABOU AL ZAHAB (Syrian Arab Republic) said that since the companies involved in the 
production of tobacco and tobacco products might be licensed by different agencies, the phrase 
“competent authority” should be changed to “competent authorities”. He also proposed that 
subparagraph 1(c) should include a reference to retailing. Parties should have the option, rather than 
the obligation, of requiring retailers to have licenses. He questioned the accuracy of the Arabic 
translation for “primary processing of tobacco” in subparagraph 1(e). 

 Mr GAO Xingzhi (China), referring to subparagraph 3(a), said that China did not agree with the 
reference to the nationality of the person. He would submit in writing his proposed rewording of the 
paragraph. With regard to subparagraph 3(b), he proposed the deletion of subparagraphs 3(b)(vi), (vii) 
and (viii). 

 Ms LIKIBI-BOHO (Congo), referring to manufacturing in paragraph 1, emphasized that 
traditional manufacture of tobacco products had become increasingly widespread. Accordingly, she 
would submit a written proposal on the matter.  

 Dr LEWIS-FULLER (Jamaica), referring to subparagraphs 1(c) and (d), said that she joined 
others in requesting that the word “commercial” needed to be defined. The quantities traded in smaller 
countries might seem insignificant from the viewpoint of the larger countries; therefore she suggested 
that the definition should be expressed not in quantities traded, but rather in terms that made clear, for 
example, that tobacco products were being sold for a profit. 

 The CHAIR said that the point would be communicated to the Chairperson of the 
Intergovernmental Negotiating Body.  

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) said that Canada wished to delete 
subparagraphs 1(b) to (e), so that paragraph 1 would focus on the obligation relating to manufacturing 
tobacco products, and to move those four subparagraphs into paragraph 2. 

 Dr ABOU AL ZAHAB (Syrian Arab Republic) considered that the word “manufacturing” 
should be inserted between “commercial growing” and “or retailing”. 
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 The CHAIR stated that paragraph 2 did not put the Parties under a legal obligation; it merely 
said “shall endeavour to license ...”.  

 Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) upheld the Chair’s 
understanding: paragraph 2 stood in contrast to paragraph 1, which did establish a legal obligation. 
Paragraph 1 laid down a set of requirements with respect to individuals who must be licensed, while 
paragraph 2 set a non-binding objective with respect to another class of potential licensees. 

 Dr ALELUIA LOPES (Guinea Bissau) said that subparagraph 3(b)(i) could be streamlined by 
use of the phrase “his or her complete identity” and deletion of all the particulars governed by 
“including ”. 

 Mr OOKA (Japan) observed that each country had its own licensing system, so that the 
requirements or conditions for applying for or maintaining a licence should be primarily determined 
by each individual Party. Consequently, he suggested that in the introductory part of paragraph 3 
“shall” should be changed to “should, in accordance with its national laws”.  

 Dr GHAFFARI (Islamic Republic of Iran) suggested that in the second line of subparagraph 
3(a), “in accordance with its national tobacco programme” should be inserted after “subject to the 
provisions of this Protocol,” and “irrespective of the nationality or residence of the licensee” should be 
deleted. 

 Mr ROWAN (European Community) said that in the interests of proportionality, the reference 
to offences in subparagraph 3(b)(vi) should relate only to offences linked directly with the tobacco 
trade. It was essential to ensure that fundamental rights such as the presumption of innocence were 
fully respected. 

 Mr AL BAKER (United Arab Emirates), recalling the commentary by the Office of the Legal 
Counsel at the first meeting, considered that all the requirements and conditions for issuance of a 
licence should be at the discretion of each individual Party. The items listed in subparagraphs 3(b)(i) 
to (vii) should be regarded as a guide, and paragraph 3(b) should state that explicitly. 

 Dr ABOU AL ZAHAB (Syrian Arab Republic), referring to subparagraph 3(c), said that the 
costs involved in issuing a licence were set by specific agencies and the income from the fees went 
into the State treasury. He therefore suggested that the phrase “in accordance with the national system” 
should be added at an appropriate point in the subparagraph.  

 Mr OOKA (Japan), referring to paragraph 4, said that in a case of succession or inheritance it 
was difficult to obtain prior approval from the authorities. Japan consequently proposed the deletion of 
the word “prior”.  

 The CHAIR said that he understood the paragraph to be referring to a voluntary transfer through 
some kind of contract. 

 Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) confirmed the Chair’s reading 
of the paragraph. Implicit in it was that no licence should be assigned and/or transferred by the 
licensees themselves without the prior approval of the authorities. He did not see the formulation as 
problematic, unless perhaps in some jurisdictions where there was a different meaning assigned to 
“prior approval”. 

 Dr LEWIS-FULLER (Jamaica) proposed the deletion of “endeavour to” from paragraph 5. The 
control and verification measures were the core of the system that the Parties were trying to put in 
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place, but if they were optional the protocol would be weakened.  
 
 Dr GHAFFARI (Islamic Republic of Iran) said that paragraph 5, dealing with the international 
transit of tobacco, was unclear about the responsibility of the Parties concerned. He suggested that the 
words “Each Party” should be followed by “within its territory”. 

 Ms KIPTUI (Kenya) stressed that the words “key inputs” should be inserted after “tobacco 
products” and before “manufacturing equipment”. As a general comment, she proposed the inclusion 
of the words “key inputs” at any point that referred to the scope of the protocol. 

 Mr OOKA (Japan) said that the phrase “manufacturing equipment” should be deleted from 
paragraph 5 as regulation did not always apply. 

 Professor NUNTAVARN VICHIT-VADAKAN (Thailand) suggested adding to Article 5 a 
provision to cover reviewing, revoking, suspending and cancelling of licences of entities engaged in 
illicit trade. 

 Mr YEO Sew Meng (Singapore) said that Singapore would prefer to retain “endeavour to” and 
would also favour the inclusion of “in accordance with its national laws” after “apply”. 

 Mr AL BAKER (United Arab Emirates) suggested that paragraph 5 should include a reference 
to the existing treaties covering cross-border trade, and that the phrase “apply control and verification 
measures” should be followed by “in accordance with the laws of the State Party”.  

 The CHAIR thanked representatives for their comments which would all be compiled by the 
following morning.  

(For continuation of the discussion on Article 5, see summary record of the third meeting.) 

The meeting rose at 18:15. 
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THIRD MEETING 

Wednesday, 1 July 2009, at 10:40 

Chair: Ms S. SHAKERIAN (Islamic Republic of Iran) 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./5, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

• Article 7: Tracking and tracing (continued from the second meeting) 

 The CHAIR drew attention to a revised draft text reflecting the proposals made by 
representatives on Article 7 at the first and second meetings. He requested delegations to check that 
their proposals had been correctly incorporated. The text read: 

PART III: SUPPLY CHAIN CONTROL 

Article 7 

Tracking and tracing 

[1. [For the purposes of further securing the supply chain and to assist in the investigation of illicit 
trade in tobacco products, the Parties to this Protocol [agree] / [recognize the need] to establish a 
[[regional and international (global)] / [global] tracking and tracing [system] / [regime]] / [systems 
that meet the standard of the global tracking and tracing system] / [regional tracking and 
tracing system upon the consensus of the region] [that comprises of both national and global 
clearing house databases]. [The [system] / [regime] will comprise a clearing-house database 
containing the information collected by Parties pursuant to this Article, maintained by the Convention 
Secretariat and accessible to all Parties.]] 

or 

 [For the purpose of further securing the supply chain and to assist in the investigation of 
illicit trade in tobacco products, the Parties to this Protocol agree to establish a global tracking 
and tracing system that comprises of both national and global clearing house databases. The 
clearing-house database shall contain the information collected by Parties pursuant to this 
Article, maintained by both Parties at national level and the Convention Secretariat and 
accessible to all Parties.] 

or 

 [For the purposes of further securing the supply chain and to assist in the investigation of 
illicit trade in tobacco products, the Parties to this Protocol agree to establish systems that meet 
the standard of a global tracking and tracing system. These systems will comprise a globally 
coordinated entry portal enabling registered law enforcement agencies to make enquiries and 
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receive routine reports on tobacco production, the tracking and tracing of which shall be carried 
out by licensed manufacturers. This portal will be known as a global database providing access 
to information compiled pursuant to this Article, which must be maintained by the Convention 
Secretariat and will be accessible to all Parties.] 

or 

 [For the purposes of further combating illicit trade in tobacco products, the Parties 
should, within three years after its acceding to, accepting, approving, formally confirming or 
ratifying this Protocol, establish their national tracking and tracing system. On this basis, 
information involving suspected illegal trade in tobacco should mutually be made available by 
means of bilateral or multilateral consultation.] 

2. Each Party shall establish [where appropriate] or, where a relevant system exists, develop a 
tracking and tracing system [or other forms of cooperation that have the same effect] for all [raw 
material and inputs in the production of tobacco,] tobacco products[, key inputs] [and 
manufacturing equipment used in the manufacture of tobacco products] that are manufactured in or 
imported onto its territory, taking into account available best practices. 

3. With a view to enabling effective tracking and tracing [where appropriate], each Party shall, 
within three years of accession, acceptance, approval, formal confirmation or ratification of this 
Protocol for that Party, require that [unique,] secure and non-removable markings[, machine readable 
excise stamps or banderols having a tracking and tracing facility] [the removal of such a 
marking shall constitute an offence under Article 12] are affixed to: 

(a) all [master cases and cartons of cigarettes] / [master cases, cartons and,] [[unit] packs 
of cigarettes and other tobacco products [containing more than one unit]] [[when 
technology is sufficiently developed] [in accordance with paragraph 12(c) of this Article [or 
otherwise, packs of cigarettes] and other tobacco products containing more than one unit]] 
manufactured in or imported onto its territory[; and] 

[(b) all [key inputs and] manufacturing equipment used in the manufacture of tobacco 
products that is manufactured in or imported onto its territory.] 

[unless the information referred to in paragraph 4 of this Article can be otherwise determined in 
a timely manner.] 

[4. Each Party [shall]/[should], as part of [its] / [such a] tracking and tracing system, require that 
the [unique] markings affixed, pursuant to paragraph 3 of this Article, permit, when scanned pursuant 
to this Protocol, determination of the following information: 

(a) date and location of manufacture; 

(b) manufacturing facility; 

(c) machine used to manufacture tobacco products; 

(d) production shift of manufacture; 

[(e) the name, invoice, order number and payment record of the first customer who is not 
affiliated with the manufacturer;] 
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[(f) the intended market of retail sale or the intended country of installation or use;] 

[(g) product description;] 

[(h) any warehousing and shipping;] 

[(i) the identity of any known subsequent purchaser; and] 

[(j) the intended shipment route, the shipment date, shipment destination, point of departure 
and consignee.]] 

[(k) product expiry date] 

or 

 [Each Party shall, as part of its tracking and tracing system, require that the unique 
markings containing items a – d affixed, pursuant to paragraph 3 of this Article, permit, when 
scanned pursuant to this Protocol, contain a code link to items e – j in the core database in the 
central portal with WHO] 

5. Each Party [shall] / [should] require, [unless the information referred to in paragraph 4 of 
this Article can be otherwise determined in a timely manner,] within [three] / [five] years of 
accession, acceptance, approval, formal confirmation or ratification of this Protocol [for that Party], 
that the information set out in paragraph 4 of this Article is recorded, by using an appropriate 
technology, at the time of first shipment by any manufacturer [established] on that Party’s territory or 
at the time of import onto its territory of products covered by paragraph 3 of this Article which have 
not been subject to the provisions of this Protocol. 

6. Each Party [shall] / [should] ensure[, unless the information referred to in paragraph 4 of 
this Article can be otherwise determined in a timely manner,] that the information recorded under 
paragraph 5 of this Article is accessible by means of a link with the [unique] markings required under 
paragraph 3 of this Article to be affixed to [the manufacturing equipment used in the manufacture of 
tobacco products,] [unit packets of cigarettes and other tobacco products] [master cases[, cartons 
and, [when technology allows,] packs] of cigarettes and other tobacco products]. 

[7. Each Party [shall] / [should] ensure that the information recorded in accordance with 
paragraph 5 of this Article, as well as the unique codes rendering such information accessible in 
accordance with paragraph 6 of this Article shall be included [daily and] in [an [appropriate] / 
[internationally accepted standard] format] / [supportive international standards] at a central 
point on its territory.] 

[8. Each Party shall establish a link or interface with the central point referred to in paragraph 7 of 
this Article and ensure that data are transferred [daily and] in [an [appropriate] / [internationally 
accepted standard] format] / [supportive international standards] to the clearing-house database.] 

9. Each Party shall establish the means by which a competent authority on its territory, upon any 
seizure being made within its territory of [raw material and inputs in the production of tobacco,] 
cigarettes, [or] other tobacco products[, key inputs] [or manufacturing equipment used in the 
manufacture of tobacco products,] can [make a request based on the unique marking on such seized 
products to the central point on its territory] / [require information] and shall ensure that [such [a 
request is passed on to the clearing-house database] / [requirement is passed on, subject to its 
national laws and regulations, to the Convention Secretariat] to obtain the information listed in 
paragraph 4 of this Article in relation to that seizure] [information is shared with other Parties]. 
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[10. Each Party [shall] / [should] require the further development and expansion of the scope of the 
applicable tracking and tracing system [as appropriate] to require the marking and recording of 
information relating to sales by first purchasers, second purchasers and, wherever feasible, subsequent 
purchasers, and to enable recording and access to such information in accordance with the provisions 
of this Article.] 

11. Parties shall cooperate with each other to ensure that, as far as possible, the tracking and tracing 
systems [and/or other cooperation that has the same effect] established on their territories avoid 
[unnecessary costs or] duplication [of requirements [imposed on manufacturers of cigarettes, [and] 
other tobacco products[, key inputs] [and manufacturing equipment used in the manufacture of 
tobacco products]]. Where a tracking and tracing system [and/or other cooperation that has the 
same effect] already exists in another Party, it shall be taken into account when establishing any 
system [and/or cooperation] in a Party that does not currently have such a system [or cooperation]]. 

12. The Parties [shall [endeavour to]] / [should] cooperate, with each other and with competent 
international organizations, in progressively sharing [and developing or requiring licencees to develop 
improved technologies] for tracking and tracing. [Such cooperation [shall] / [may] include: 

(a) facilitation of the development, transfer and acquisition of improved tracking and tracing 
technology, including knowledge, skills, capacity and expertise; 

(b) support for training and capacity-building programmes for Parties that express such a 
need; and 

[(c) further development of the technology to mark and scan cigarette packs and unit packs of 
other tobacco products to make accessible the information listed in paragraph 4 of this 
Article.]]] 

or 

[Article 7 

Tracking and tracing 

1. For the purposes of further securing the supply chain and to assist in the investigation of 
illicit trade in cigarettes, the Parties to this Protocol agree to establish a global tracking and 
tracing regime. 

2. Each Party shall ensure that each manufacturer of cigarettes intended for a domestic 
market is subject to a global tracking and tracing regime unless the cigarettes are: 

(a) subject to stringent controls such as a stamping/marking regime; and 

(b) not seized outside of the intended market in quantities that exceed the threshold, 
(e.g. frequency and quantity to be established during INB3). 

3. Each Party shall ensure that each manufacturer of cigarettes intended for a non-domestic 
market (exports) is subject to a global tracking and tracing regime for those cigarettes. 

4. With a view to enabling effective tracking and tracing, each Party shall require, within 
three years of accession, acceptance, approval, formal confirmation or ratification of this 
Protocol for that Party, that manufacturers affix unique, secure and non-removable markings to 
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all master cases of cigarettes. Cartons and packs of cigarettes should be subject to the same 
requirements when technology is sufficiently developed. 

5. Each Party shall ensure that manufacturers, as part of the tracking and tracing regime, 
require that the unique markings affixed, pursuant to paragraph 4 of this Article, permit 
determination of the following information: 

(a) date and location of manufacture; 

(b) manufacturing facility; 

(c) machine used to manufacture cigarettes; 

(d) production shift of manufacture; 

(e) the name, invoice, order number and payment record of the first customer who is 
not affiliated with the manufacturer; 

(f) the intended market of retail sale; 

(g) product description; 

(h) any warehousing and shipping; 

(i) the identity of any known subsequent purchaser; and 

(j) the intended shipment route, the shipment date, shipment destination, point of 
departure and consignee. 

6. The information set out in paragraph 5 of this Article shall be recorded at the time of first 
shipment by any manufacturer established on that Party’s territory or at the time of import 
onto its territory of products covered by paragraph 4 of this Article and be accessible by the 
Party. 

7. Each Party shall establish the means by which a competent authority on its territory, upon 
any seizure of cigarettes being made within its territory, can access the information outlined in 
paragraph 5. 

8. The Parties shall endeavour to cooperate with each other in sharing and developing best 
practices for tracking and tracing. Such cooperation could include: 

(a) facilitation of the development, transfer and acquisition of improved tracking and 
tracing technology, including knowledge, skills, capacity and expertise; and 

(b) support for training and capacity-building programmes to Parties that express such 
a need. 

9. In order to ensure consistency, Parties shall mandate a relevant body (WHO) to secure 
legal and binding agreements with all manufacturers subject to a global tracking and tracing 
regime, including: 
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(a) the requirement that manufacturers further develop and expand the tracking and 
tracing regime to require the marking and recording of information relating to sales by 
first purchasers, second purchasers and, wherever feasible, subsequent purchasers, and to 
enable recording and access to such information in accordance with the provisions of this 
Article; and 

(b) ensuring manufacturers subject to a global tracking and tracing regime are 
responsible for all related costs.] 

 Mr OOKA (Japan) pointed out that the phrase “unless the information referred to in paragraph 4 
of this Article can be otherwise determined in a timely manner”, currently placed between square 
brackets as the last two lines of paragraph 3, had been intended for insertion in the introductory part, 
after “Each Party shall”.  

 (Resumed below, following discussion of Article 9.) 

• Article 5: Licence or equivalent approval system (continued from the second meeting) 

 The CHAIR drew attention to a revised draft text reflecting the proposals made by 
representatives on Article 5 at the first and second meetings. He requested delegations to check that 
their proposals had been correctly incorporated. The text read: 

PART III: SUPPLY CHAIN CONTROL 

Article 5 

[Licence or equivalent approval system] / [Business licensing] 

1. [In light of the public health objectives of the WHO Framework Convention on Tobacco 
Control and with a view to eliminating illicit trade in [raw material and inputs in the production of 
tobacco,] [tobacco,] tobacco products [not produced using traditional methods] [and manufacturing 
equipment used in the manufacture of tobacco products,] [subject to particular conditions of each 
party] each Party [shall] / [should] prohibit the conduct of any [of the following] activities by [any 
legal or natural person] / [the tobacco industry] except pursuant to a licence or equivalent approval 
(hereafter “licence”) [as appropriate] to conduct such activities granted by [a competent authority] / 
[competent authorities]: 

or 

 [In light of the public health objectives of the WHO Framework Convention on Tobacco 
Control and with a view to eliminating illicit trade in tobacco, tobacco products and 
manufacturing equipment used in the manufacture of tobacco products, each Party shall 
regulate or control the conduct of any of the activities by any legal or natural person through an 
effective licensing system or equivalent approval system by a competent authority.]  

[(a) manufacturing tobacco products;  

[(b) manufacturing the manufacturing equipment used in the manufacture of tobacco 
products;] 

(c) commercial import or export [or wholesaling, [retailing,] brokering, [selling individual 
tobacco products, as appropriate,] warehousing or distribution] of [raw material and inputs 



28 INB: PROTOCOL ON ILLICIT TRADE IN TOBACCO PRODUCTS – THIRD SESSION 
 
 
 
 

in the production of tobacco,] tobacco, tobacco products [or manufacturing equipment used in 
the manufacture of tobacco products]; 

or 

 [commercial import, export, wholesaling, brokering, warehousing, and distribution of 
tobacco, tobacco products and manufacturing equipment used in the manufacture of tobacco 
products] 

(d) transporting commercial quantities of [raw material and inputs in the production of 
tobacco,] tobacco, tobacco products [or manufacturing equipment used in the manufacture of 
tobacco products]; and 

(e) primary processing of tobacco.]] 

or 

 [In light of the public health objectives of the WHO Framework Convention on Tobacco 
Control, each Party shall, to the extent considered appropriate in the context of its own legal, 
administrative, and regulatory framework, prohibit the manufacturing of tobacco products by 
any legal or natural person except pursuant to a licence or equivalent approval] 

2. [Each Party shall [endeavour to] license[, to the extent considered appropriate,] any legal or 
natural person engaged in commercial growing[, manufacturing] [or processing] or retailing of 
tobacco and tobacco products [and duty-free tobacco products].] 

or 

 [Each Party should endeavour to license, to the extent considered appropriate, any legal or 
natural person engaged in commercial growing, wholesaling, brokering, warehousing, 
distributing, transporting, or retailing of tobacco or tobacco products.] 

or 

 [Each Party may consider licensing, or imposing other controls on, to the extent 
considered appropriate, the conduct of any of the following activities by any legal or natural 
person: 

(a) manufacturing the manufacturing equipment used in the manufacture of tobacco 
products; 

(b) commercial import or export or wholesaling, brokering, warehousing or distribution 
of leaf tobacco, tobacco products or manufacturing equipment used in the manufacture of 
tobacco products;  

(c) transporting commercial quantities of leaf tobacco, tobacco products or 
manufacturing equipment used in the manufacture of tobacco products; 

(d) primary processing of leaf tobacco; 

(e) commercial growing or retailing of leaf tobacco; 
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(f) retailing of manufacturing equipment used in the manufacture of tobacco products, 
and; 

(g) retailing of tobacco products.] 

3. With a view to ensuring an effective licensing system, each Party [shall] / [should] [in 
accordance with its national laws and regulations]: 

(a) designate or establish a competent authority or authorities to issue, renew, suspend, 
revoke and/or cancel licences, subject to the provisions of this Protocol [and the laws of the 
party] [and in accordance with its national tobacco programme], [irrespective of the 
nationality or residence of the licencee,] to conduct the activities specified in paragraph 1 of this 
Article; 

(b) require that each application for a licence contains all the requisite information about the 
licencee, which [should] / [may] include but is not limited to: 

[(i) when the applicant is a natural person, information regarding his or her identity, 
including but not limited to full name, business [industrial or agricultural] registration 
number (if any), date and place of birth, applicable tax registration numbers and copy of 
his or her official identification;] 

(ii) [when the applicant is a legal person,] information regarding its identity, including 
but not limited to full name, business registration number, date and place of 
incorporation, corporate capital, applicable tax registration numbers, copies of articles of 
incorporation or equivalent documents, its corporate affiliates, names of its officers and 
directors and the names of any designated representatives, including but not limited to the 
representatives’ complete names and copies of their official identification; 

(iii) precise business location of the manufacturing unit(s) and production capacity [and 
installed capacity] of the business run by the applicant; 

(iv) details of the [raw material and inputs in the production of tobacco,] [tobacco,] 
tobacco products [and manufacturing equipment used in the manufacture of tobacco 
products] covered by the application, such as product description, name, registered trade 
mark, if any, design, brand, model or make; 

[(v) a description of where manufacturing equipment for use in the manufacture of 
tobacco products will be installed and used;] 

(vi) [documentation regarding any offences committed or charges filed by government 
agencies, including criminal records; 

or 

 [disclosure of all criminal records or judicial proceedings connected with the 
tobacco business or licensing system] 

(vii) [complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details] 

or 
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 [indicate the number of bank account or bank accounts that will be used in the 
relevant transactions, in connection with the growing, manufacturing, sale, 
distribution, import, export, or other activity, relating to tobacco, tobacco products, 
and manufacturing equipment]; and 

(viii) [a description of the intended use and intended market of retail sale of the tobacco 
or tobacco products[, with particular attention to ensuring that tobacco product production 
or supply is commensurate with reasonably anticipated demand];] 

or 

 [a description of the intended use and intended retail outlets of the tobacco or 
tobacco products with particular attention ensuring this production or supply is 
reasonably commensurate with anticipated markets demand.] 

[(c) provide that the competent authority or authorities shall refuse to grant a licence to 
conduct the activities specified in paragraph 1 of this Article if the information provided 
in the licence application or any other information available to the authority or authorities 
indicates that the applicant is unfit to carry out the activities covered by the application] 

(c) / [(d)] monitor and collect any licence fees that may be levied and consider using them in 
effective administration and enforcement of the licensing system or for public health or any 
other related activity [or in accordance with local laws and regulations]; 

(d) / [(e)] take appropriate measures to prevent, detect and investigate any irregular or 
fraudulent practices in the operation of the licensing system; 

(e) / [(f)] undertake measures such as periodic review, renewal, inspection or audit of 
licencees; 

(f) / [(g)] establish a time frame for expiration of licences and subsequent requisite 
reapplication or updating of application information; and 

(g) / [(h)]  oblige licensed or equivalently approved manufacturers of tobacco products [and 
manufacturing equipment used in the manufacture of tobacco products] to inform the competent 
authority six months in advance of any change of location of their business [or their 
production capacity or the introduction of new machines and new production processes]. 

4. Each Party [shall]/[must] ensure that no licence shall be assigned and/or transferred without 
[prior] approval from the designated or established competent authority. 

5. Each Party shall [within its territory] [endeavour to] adopt and apply [in accordance with its 
national laws] control and verification measures to the international transit of [raw material and 
inputs in the production of tobacco,] [tobacco,] tobacco products [and manufacturing equipment 
used in the manufacture of tobacco products] in conformity with the provisions of this Protocol in 
order to prevent illicit cross-border trade in such products [according to the domestic laws of the 
States Parties]. 

[6. These licensing provisions do not have, in any way, the purpose of certifying the quality or 
security of tobacco products.] 
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[6.bis Each party shall, when satisfied that any person licensed in accordance with this Article is 
unfit to conduct the activities covered by the licence, including on the basis of evidence that the 
person has engaged in illicit trade in tobacco, tobacco products or manufacturing equipment 
used in the manufacture of tobacco products, suspend or cancel that person’s licence.] 

 Ms LIKIBI-BOHO (Congo) pointed out that her request for retailing to be included in 
subparagraph 1(c) had not been reflected in the French version of the document. 

 The CHAIR said that the omission would be corrected. 

 Dr ABOU AL ZAHAB (Syrian Arab Republic) said that, in paragraph 2, his delegation wished 
the concept of “commercial growing” to be expanded to “commercial or industrial growing”. 

 Dr TSETSEGDARI (Mongolia) said that licensing was an important restriction on retail sales, 
in the absence of which tobacco products would be on sale everywhere in Mongolia, even in schools 
or health and cultural facilities. She noted that “retailing” was included in the first option for 
subparagraph 1(c), but not in the second. 

 Mr OOKA (Japan) said that Japan’s proposal to delete subparagraphs 1(d) and (e) was not 
reflected in the document under consideration. 

 The CHAIR said that the proposal of Japan and the comments by the Syrian Arab Republic and 
Mongolia would be taken into account. 

 Dr AL-HALWAJI (Bahrain) said that the wording of the third option for paragraph 1 (located 
underneath subparagraph 1(e)) was confusing, at least in the Arabic version. It should therefore be 
redrafted.  

 The CHAIR said that that issue would be addressed at the time of negotiating the text.  

 Mr MBUGUA (Kenya) noted that the phrase “raw materials and inputs” had been used instead 
of his delegation’s proposal for the insertion of “key inputs” whenever there was a reference to 
tobacco or tobacco products. 

 The CHAIR said that that error would be corrected. 

 Dr ABOU AL ZAHAB (Syrian Arab Republic) said that the expression “primary processing of 
tobacco” in paragraph 1 had not been correctly translated in the Arabic version of the text. 

 The CHAIR said that the purpose of the meeting was not to negotiate changes to the text but to 
ensure that all suggestions made at the previous meeting had been correctly captured. 

 Dr ANIBUEZE (Nigeria) said that his delegation would be able to follow the discussion more 
easily if representatives identified the documents to which their comments referred. 

 The CHAIR pointed out that the discussion of Article 5 had been based on the revised draft text 
pertaining to that Article. 

(For continuation of the discussion on Article 5, see summary record of the fifth meeting.) 
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• Article 6: Customer identification and verification (continued from the first meeting) 

 The CHAIR drew attention to a revised draft text reflecting representatives’ proposals on 
Article 6. He requested delegations to check that their proposals had been correctly incorporated. The 
text read: 

PART III: SUPPLY CHAIN CONTROL 

[Article 6 

Customer identification and verification 

1. Each Party shall: 

(a) obligate all natural and legal persons engaged in: 

(i) selling commercial quantities of tobacco or the manufacture, sale, distribution, 
storage, shipment, import or export of tobacco products, [excluding] the final retailer and 
persons importing tobacco products for their personal consumption, and/or 

[(ii) the manufacture, sale, distribution, storage, shipment, import or export of 
equipment used in the manufacture of tobacco products,] 

to conduct due diligence with respect to any natural or legal person (“first purchaser”) with 
which they engage in a commercial transaction; and 

(b) require that any first purchaser who sells, distributes or ships [raw material and inputs 
in the production of tobacco products,] tobacco, tobacco products, [key inputs,] [or 
equipment used in the manufacture of tobacco products] to further natural or legal persons shall 
also require such persons to conduct due diligence on the persons (other than final consumers) 
to which they subsequently sell, distribute or ship [raw material and inputs in the production 
of tobacco products,] tobacco, tobacco products, [key inputs,] [or equipment used in the 
manufacture of tobacco products]. 

2. Due diligence pursuant to paragraph 1 of this Article shall include requirements for customer 
identification, such as obtaining information relating to, but not limited to, the following, to the extent 
reasonably available: 

(a) establishing that the legal or natural person holds a valid licence in accordance with 
Article 5, if applicable; 

(b) when the customer is a natural person, information regarding his or her identity, including 
but not limited to full name, business registration number (if any), date and place of birth, 
applicable tax registration numbers and copy of his or her official identification; 

(c) when the customer is a legal person, information regarding its identity, including but not 
limited to full name, business registration number, date and place of incorporation, corporate 
capital, applicable tax registration numbers, copies of Articles of incorporation or equivalent 
documents, its corporate affiliates, names of its officers and directors and the names of any 
designated representatives, including but not limited to the representatives’ complete names and 
copies of their official identification; 
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(d) documentation regarding any offences committed or charges filed by government 
agencies [to the extent reasonably available]; 

(e) complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details; 

(f) a description of the intended use and intended market of retail sale of the [raw material 
and inputs in the production of tobacco products,] tobacco products [, key inputs] or 
manufacturing equipment used in the manufacture of tobacco products, with particular attention 
to ensuring that tobacco product production or supply is commensurate with reasonably 
anticipated demand; and 

[(g) a description of the location where manufacturing equipment for use in the manufacture 
of tobacco products will be installed and used.] 

3. [Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this Article 
to conduct further due diligence, including the requirements in paragraph 2 of this Article, in order to 
verify and update customer information whenever there is a material change in circumstances.] 

or 

 [Each Party shall require all natural and legal persons referred to in paragraph 1 of this 
Article, to monitor their commercial transactions in pursuance of activities in Article 5.1, and to 
notify the competent authority or authorities of any activities or omissions which could 
reasonably indicate engagement in or intention to engage in illicit trade by any natural or legal 
persons, including contravention of, or intention to contravene any laws or regulations adopted 
by a Party in pursuance of its obligations under this Protocol.] 

4. Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this Article 
to report periodically on their compliance with the obligations for customer identification and 
verification. 

5. Each Party shall take all necessary legislative, administrative and other measures to ensure that 
all natural and legal persons referred to in paragraph 1 of this Article comply with the above 
provisions while taking account of any unnecessary burden on [small or medium-sized] / [all] 
businesses and on Parties’ administrations. 

6. Each Party shall require that all natural and legal persons referred to in paragraph 1 of this 
Article terminate business relations, including the supply of [raw material and inputs in the 
production of tobacco products,] tobacco, tobacco products[, key inputs] [and manufacturing 
equipment used in the manufacture of tobacco products,] with any customer if a competent authority 
provides such persons with sufficient evidence that the customer has knowingly engaged in the sale, 
distribution, storage or shipment of [raw material and inputs in the production of tobacco 
products,] tobacco, tobacco products[, key inputs] or equipment used in the manufacture of tobacco 
products in contravention of provisions of this Protocol [or any other activity contrary to the 
provisions of this Protocol]. Thereafter, such a customer shall be a “blocked customer”. 

7. Each Party shall communicate to the Convention Secretariat the identity of the authority that it 
has designated to maintain the list of blocked customers. The Convention Secretariat shall compile a 
list of the designated authorities of the Parties and make the list available on a web site. 

8. With regard to blocked customers, each Party shall require that: 
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(a) suppliers immediately communicate the names of blocked customers to the designated 
authority, which will maintain a list of blocked customers; 

(b) this list is made available on demand to all natural and legal persons referred to in 
paragraph 1 of this Article; 

(c) once so designated, a customer will remain blocked for a period of five years following 
termination of a business relationship in accordance with paragraph 6 of this Article; 

(d) all blocked customers shall be barred from conducting business, directly or indirectly, 
with the natural and legal persons referred to in paragraph 1 of this Article relating to the 
manufacture, sale, distribution or storage of tobacco, tobacco products[, key inputs] [or 
manufacturing equipment used in the manufacture of tobacco products]; 

(e) if a blocked customer does not engage in illicit sale, distribution, storage or shipment of 
[raw material and inputs in the production of tobacco products,] tobacco, tobacco 
products[, key inputs] [or manufacturing equipment used in the manufacture of tobacco 
products] or any other activity contrary to the provisions of this Protocol during the five-year 
period, the “blocked” designation shall be lifted and the customer shall again be subject to the 
provisions for customer identification and verification; and 

(f) if a currently or previously blocked customer engages in illicit sale, distribution, storage 
or shipment of [raw material and inputs in the production of tobacco products,] tobacco, 
tobacco products[, key inputs] [or manufacturing equipment used in the manufacture of tobacco 
products] or any other activity contrary to the provisions of this Protocol x number of times, the 
“blocked” designation [shall be made permanent] / [becomes definitive]. 

9. Parties shall recognize “blocked” designations assigned to customers by other Parties to the 
Protocol. 

10. Each Party shall require all natural and legal persons referred to in paragraph 1 of this Article to 
monitor their customers’ purchases to ensure that the quantities of such purchases are commensurate 
with the [legitimate] demand for such products within the intended market of sale or use.] 

or 

[Article 6 

Customer identification and verification 

1. Each Party, when it is persuaded that any person engaged in the activities referred to in 
Article 5.1 is not fit to engage in these activities, specifically based on evidence that this person 
has been involved in the illicit trade in tobacco or products or manufacturing equipment used in 
the manufacture of tobacco products: 

(a) if the Party has licensed the person to engage in the activities referred to in 
Article 5.1, it shall revoke the licence; and  

(b) take effective measures to require all natural and legal persons referred to in 
paragraph (a) above, including operations connected with the supply of tobacco, products 
and manufacturing equipment used in the manufacture of tobacco products with these 
persons. 
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This information will be compiled in a database in which the data can be exchanged 
internationally to avoid commercial exploitation.    

2. Due diligence pursuant to paragraph 1 of this Article shall include requirements for 
customer identification, such as obtaining information relating to, but not limited to, the 
following, to the extent reasonably available: 

(a) establishing that the legal or natural person holds a valid licence in accordance with 
Article 5, if applicable; 

(b) when the customer is a natural person, information regarding his or her identity, 
including but not limited to full name, business registration number (if any), date and 
place of birth, applicable tax registration numbers and copy of his or her official 
identification; 

(c) when the customer is a legal person, information regarding its identity, including 
but not limited to full name, business registration number, date and place of 
incorporation, corporate capital, applicable tax registration numbers, copies of articles of 
incorporation or equivalent documents, its corporate affiliates, names of its officers and 
directors and the names of any designated representatives, including but not limited to the 
representatives’ complete names and copies of their official identification; 

(d) documentation regarding any offences committed or charges filed by government 
agencies; and 

(e) obtain information on the purpose of the transaction or transactions, including, 
where required, on the use and / or market of retail sale of the tobacco products and 
manufacturing equipment used in the manufacture of tobacco products and the location 
where the manufacturing equipment for use in the manufacture of tobacco products will 
be installed, with particular attention to ensuring that tobacco product production or 
supply is commensurate with reasonably anticipated demand. 

3. Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this 
Article to conduct further due diligence, including the requirements in paragraph 2 of this 
Article, in order to verify and update customer information whenever there is a material change 
in circumstances. In such cases, and in compliance with the activities referred to in 
paragraph 5.1, the competent authority or authorities shall be notified of any act or omission 
that could reasonably indicate actual or intended involvement in illicit trade by any natural or 
legal person, including the violation or intended contravention of laws or regulations adopted by 
a Party. 

4. Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this 
Article to report periodically on their compliance with due diligence requirements. 

5. Each Party shall take all necessary legislative, administrative and other measures to 
ensure that all natural and legal persons referred to in paragraph 1 of this Article comply with 
the above provisions while taking account of any unnecessary burden on small or medium-sized 
businesses and on Parties’ administrations. 

6. Each Party shall require that all natural and legal persons referred to in paragraph 1 of 
this Article terminate business relations, including the supply of tobacco, tobacco products and 
manufacturing equipment used in the manufacture of tobacco products, with any customer if a 
competent authority provides such persons with sufficient evidence that the customer has 
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knowingly engaged in the sale, distribution, storage or shipment of tobacco, tobacco products or 
equipment used in the manufacture of tobacco products in contravention of provisions of this 
Protocol or any other activity contrary to the provisions of this Protocol. Thereafter, such a 
customer shall be a “blocked” customer. 

 Mr OOKA (Japan) said that Japan had not submitted written comments on Article 6 the day 
before, having understood that as the discussion continued there would be another opportunity to do 
so. 

 The CHAIR confirmed that, as the Committee had not gone through the Article paragraph by 
paragraph, there would be a further opportunity to submit comments. The same applied to Article 8.  

 Mr GÖRÜN (Turkey) recalled that in the earlier discussions Turkey had requested that 
“sufficient evidence” and “blocked customer” be included among the terms that were defined in 
Article 1. He suggested that those terms should be placed in square brackets until they had been 
defined.  

 The CHAIR suggested that asterisks should be attached to all terms that were felt by delegations 
to need definition. Producing the required definitions was the responsibility of the Intergovernmental 
Negotiating Body itself. 

 (For continuation of the discussion on Article 6, see summary record of the sixth meeting.) 

• Article 8: Record-keeping (continued from the first meeting) 

 The CHAIR drew attention to a revised draft text reflecting representatives’ proposals on 
Article 8. He requested delegations to check that their proposals had been correctly incorporated. The 
document in question read: 

PART III: SUPPLY CHAIN CONTROL 

Article 8 

Record-keeping 

1. Each Party shall require [that all natural and legal persons engaged in the commercial sale of 
tobacco or in the manufacture, sale, distribution, storage, shipment, import or export of [raw 
materials and inputs in the production of tobacco products,] tobacco products [or manufacturing 
equipment used in the manufacture of tobacco products]] / [the tobacco industry to] maintain 
complete and accurate records of all transactions relevant to the objectives and purposes of this 
Protocol. 

2. Each Party shall require persons licensed in accordance with Article 5 to provide the following 
information to the competent authorities, on request: 

(a) general information on market volumes, trends, forecasts and other relevant information; 
and 

(b) the [description and] quantities of [raw materials [and inputs in the production of 
tobacco products]][,] [and quantities of] [tobacco,] tobacco products [and manufacturing 
equipment used in the manufacture of tobacco products] in the licencee’s possession, custody or 
control kept in stock in tax and customs warehouses under the [regime of transit or duty 
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suspension] / [transit, suspension or temporary regime] as of the date [of the request] / [set 
out by the Competent Authority]. 

3. With respect to [raw materials and inputs in the production of tobacco products,] [tobacco,] 
tobacco products [and manufacturing equipment used in the manufacture of tobacco products] sold or 
manufactured on the territory of the Party for export outside the territory of the Party or subject to 
duty-suspended movement in transit on the territory of the Party, each Party shall [on request] require 
that persons licensed or equivalently approved in accordance with this Protocol provide the competent 
authorities in the country of departure (electronically where the appropriate infrastructure exists) at the 
time of departure from their control with the following information: 

[(a) date of manufacture and product expiry date;] 

[(b)] date of shipment from the last point of physical control of the products by the person 
licensed in accordance with this Protocol; 

(b) details concerning the products shipped (including brand, amount, warehouse); 

(c) intended shipping destination; 

(d) identity of the person to whom the products are being shipped; 

(e) mode of transport, including the identity of the transporter; 

(f) expected date of arrival of the shipment at the intended shipping destination; and 

(g) intended market of retail sale or use. 

4. When feasible, each Party shall require that tobacco growers and retailers maintain complete 
and accurate records of all relevant transactions in which they engage. 

5. For the purposes of implementing paragraph 1 of this Article, each Party shall adopt effective 
legislative, executive, administrative or other measures to require that all records are: 

(a) maintained for a period of no fewer than five years; 

(b) made available to the competent authority or authorities; and 

(c) as far as feasible, kept in a common format or as prescribed by the competent authorities. 

6. Each Party shall, as appropriate and subject to national laws, establish a system for sharing all 
records kept in accordance with this Article with other Parties. 

7. Parties shall endeavour to cooperate, with each other and with competent international 
organizations, in progressively sharing and developing improved technologies for record-keeping. 

 Ms KIPTUI (Kenya) repeated Kenya’s request that the words “key inputs” should be added to 
any reference to tobacco or tobacco products, including in Article 8. 

 The CHAIR said that the omission would be corrected. He invited delegations to submit any 
further proposals concerning Articles 6 and 8 to the Convention Secretariat in writing. 
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(For continuation of the discussion on Article 8, see summary record of the sixth meeting.) 

• Article 9: Security and preventive measures 

 The CHAIR drew attention to the text of Article 9 in the Annex to document FCTC/COP/INB-IT/3/3 
and asked delegations to make comments and suggestions on each paragraph in turn. 

Paragraph 1 

 Mr OOKA (Japan) said that illicit trade in tobacco could be combated by regulating the main 
aspects of the transfer of ownership. Consequently, the terms “distribution, storage, shipment” in 
paragraph 1 could be deleted. Moreover, manufacturing equipment did not always need to be 
regulated, and so that term could also be deleted. 

 Dr GHAFFARI (Islamic Republic of Iran) proposed that the words “in accordance with its 
constitutional process” should be inserted after “Each party shall adopt” in paragraph 1. 

 Mr. AL-ZADJALI (Oman) proposed that it might be useful to provide a definition of the phrase 
“all reasonably practicable measures”. 

 The CHAIR said that that was a matter that could be left to the Parties. In his view, 
implementation of an international treaty always entailed some element of interpretation, but 
delegations certainly had the right to ask that any given element in the protocol should be defined if 
they thought it necessary. 

 Mr Mc MICHAEL (European Community) proposed that the words “in accordance with 
national law” should be inserted after “other measures”.  

 Ms MATSAU (South Africa) proposed that the phrase “and tobacco manufacturing equipment” 
should be inserted after “tobacco products” in the last line of paragraph 1.  

 Professor TIDJANI (Togo) proposed that, since the meaning of “reasonably practicable 
measures” was open to subjective interpretation, the word “reasonably” should be deleted. 

 Mr NICOLAS (Philippines) observed that paragraph 1 enumerated a number of activities but 
omitted any reference to other activities mentioned elsewhere in the protocol, such as warehousing, or 
brokering. He asked whether the intention of paragraph 1 was to limit the applicability of the Article 
only to the activities listed, or whether it implicitly covered the other activities mentioned in other 
parts of the protocol. 

 The CHAIR asked the Chairperson of the Intergovernmental Negotiating Body to answer the 
question raised by the representative of the Philippines. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, replied that the text would need to be harmonized to ensure 
full consistency. Probably the scope of paragraph 1 should be expanded to cover the other activities 
mentioned elsewhere. 

 Ms KIPTUI (Kenya), while supporting the intent of paragraph 1, proposed that its scope should 
be expanded by replacing the term “tobacco products” in the last line by “tobacco, tobacco products, 
key inputs and manufacturing equipment”. 
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 Professor PRAKIT VATHESATOGKIT (Thailand), speaking on behalf of the Parties in the 
WHO South-East Asia Region, proposed that the title of Article 9 should be expanded to read: 
“Security and other preventive measures”. 

Paragraph 2 

 Mr OOKA (Japan), supported by Mr AZOFF (Israel), proposed that, since the sanctions referred 
to in paragraph 2 should primarily be determined by each Party individually, the phrase “where 
necessary” should be inserted after “Each Party shall”.  

 Ms TUCKER (European Community) proposed that the words “civil and/or administrative” 
should be changed to “civil or administrative”. 

Paragraph 3 

 Ms MADRAZO REYNOSO (Mexico) said that it was not feasible to prohibit the intermingling 
of tobacco products with non-tobacco products, as the two types of product could be held in the same 
customs warehouse while awaiting clearance. Mexico would submit a proposal for redrafting the 
paragraph. 

 Ms MATSAU (South Africa) requested clarification of the meaning of “intermingle”. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, replied that the intended meaning was that of putting two or 
more products together in the same place, container, or vehicle. The intention had been to refer to such 
intermingling when it related to significant commercial activities; it was not intended to cover, for 
example, a van which was delivering cigarettes and food to a supermarket. It had been found that in 
major import and export transactions, cover loads were often put into the container to conceal 
cigarettes, and only the cover load was declared, which made the job of the customs much more 
difficult. There was scope for improving that part of the text if delegations had concerns about it.  

 Mr OOKA (Japan), wondered if it was really feasible to stipulate that tobacco products could 
not travel in the same container as other products. Japan proposed that the paragraph should be 
deleted. 

 Mrs BEGUM (Bangladesh), speaking on behalf of the Parties in the WHO South-East Asia 
Region, proposed that the phrase “if intended to conceal or disguise tobacco products” could be added 
at the end of paragraph 3. 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) said that Canada endorsed the view of 
Mexico that the paragraph was overly prescriptive. In Canada’s view, the same criticism applied to 
paragraphs 5, 6 and 7. Canada would propose new text that would collapse all of those paragraphs into 
a new paragraph 3 which would be less prescriptive and non-binding. 

 Dr ANIBUEZE (Nigeria) said that it would not be feasible in his country to prohibit the storage 
of cigarettes in the same warehouse as other products. He proposed that the word “warehousing” 
should be deleted. 

 The CHAIR said that the paragraph would have to be streamlined to reconcile the different 
proposals.  
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 Ms TUCKER (European Community) said that a ban on intermingling, as provided for in 
paragraph 3, was not feasible. The paragraph should therefore be deleted. Conceptually, however, the 
idea of a ban on intermingling formed an important part of the protocol, and the European Community 
therefore proposed that it should be dealt with under “Free-trade areas and duty-free sales” in 
Article 11. 

 Mr ESCUDERO (Chile) said that the confused wording of paragraph 3 made it impossible to 
implement. If the ban on intermingling was intended to prevent the non-declaration of tobacco 
products to customs, he pointed out that not declaring them made them contraband anyway, and so the 
ban on intermingling was redundant. He suggested that the paragraph should be deleted, or else moved 
to a different part of the protocol as the European Community had proposed. 

 Mr AL BAKER (United Arab Emirates) suggested that in paragraph 3, “legislative, executive, 
administrative or other measures” should be replaced by “legislative, executive, administrative and 
other measures”, in order to ensure that the requisite implementing measures were also adopted. 

 Ms MATSAU (South Africa) said that, while the concept of a ban on intermingling posed 
problems in respect of the wording used, she urged that the worthy intention that was reflected should 
be retained. She suggested that the Chair might direct a small group of Parties to redraft the paragraph. 

 The CHAIR agreed that a redrafting exercise would be required, as had also been suggested by 
the Chairperson of the Intergovernmental Negotiating Body. 

 Ms LIKIBI-BOHO (Congo) agreed that the paragraph should be retained, because of the real 
problem of tobacco products being smuggled through customs, concealed behind other products. 
States should be placed under an obligation to ban intermingling. 

 Dr TSETSEGDARI (Mongolia) supported the position of South Africa and Congo, and did not 
agree with the proposal from the European Community to move the paragraph to Article 11. 

 Mr TAGOE (Ghana) said that, in customs parlance, intermingling had the connotation of 
concealment. He therefore suggested that the phrase “intermingled with” could be replaced by 
“concealed in packages containing”. 

 Mr PADILLA (Philippines) asked for clarification of the scope of the provision on 
intermingling. In developing countries like the Philippines, tobacco products and non-tobacco 
products were very often carried in the same small vehicle.  

 The CHAIR recalled that the Chairperson of the Intergovernmental Negotiating Body had said 
that the paragraph was aimed at significant commercial activities, not small-scale transportation. 

 Paragraph 4 

 Mr TAGOE (Ghana), speaking on behalf of the Parties in the WHO African Region, suggested 
replacing “Parties should” by “Parties shall” in paragraphs 4 and 5, to make the language mandatory. 
Referring to paragraph 5, he said that the words “in the same amount as the invoice” should be 
replaced by “in the amount shown on the invoice”.  

 Dr GHAFFARI (Islamic Republic of Iran) said that it was not clear to which body or bodies 
reports under paragraph 4 were to be addressed. 
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 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, replied that that had not been specified, because it could be 
determined by national laws. It would normally be the financial control bodies that were concerned 
with potential money laundering. A phrase such as “to the competent national authority” could 
perhaps be inserted after the word “report”. 

 Mr AZOFF (Israel) observed that, in a context of money-laundering, transactions over a certain 
amount had to be reported by the person bringing the money in, by the person receiving the money or 
by the bank concerned. Paragraph 4 called for any person who was aware of the transaction to report 
it, even though it might be legitimate. That wording would therefore need to be refined. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, explained that the purpose of the paragraph was to enable the 
authorities to obtain knowledge of cash payments, and unusual payments by other means, because that 
was an indicator of possible illicit trade. He agreed that an attempt should be made to refine the 
wording. 

 Mr ROWAN (European Community) suggested that “US$ 10 000” in the third line should be 
changed to “€10 000”.  

 Ms MADRAZO REYNOSO (Mexico) suggested the formulation “US$ 10 000 or the equivalent 
in national currency”. 

 Mr OOKA (Japan), suggested that no specific amount should be mentioned. In the first line of 
paragraph 4, the word “trade” should be replaced by “sales” for the sake of consistency with other 
paragraphs. Moreover, the term “manufacturing equipment” should be deleted. 

 Dr NDYANABANGI (Uganda) proposed that the words “and other key inputs” should be 
inserted after “tobacco products”. The paragraph provided an important safeguard against money 
laundering. 

 Ms MATSAU (South Africa), supported by Dr ANIBUEZE (Nigeria), suggested that, instead of 
a specific monetary amount, reference should be made to the currency requirements of the domestic 
reserve bank. 

 Mr AL-ZADJALI (Oman) said that in general he supported the content of paragraph  4, but 
wished to point out that the legal or natural persons engaged in the tobacco trade were sometimes 
merchants who dealt with supermarkets, or dealers in vehicles or real estate, who might well handle 
cash amounts in excess of US$ 10 000, or the figure that was finally selected. Therefore, the paragraph 
should be reworded to make it clear that the reporting of transactions related only to tobacco and 
tobacco products. 

 Dr LEWIS-FULLER (Jamaica) said that she recommended the deletion of the paragraph; even 
if the Committee could settle on a particular figure, a transaction could be split up into several smaller 
ones involving amounts below the threshold for reporting. 

 Dr ABOU AL ZAHAB (Syrian Arab Republic) said that  US$ 10 000 could be a huge amount 
for some developing countries, where citizens were obliged by law to declare transfers of amounts as 
low as US$ 100 or US$ 1000. Thus, after “US$ 10 000”, he proposed inserting the phrase “or a 
smaller amount in line with the legislation in force”. 
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Paragraph 5 

 Dr PRASAD (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
and supported by Dr GHAFFARI (Islamic Republic of Iran), proposed that in paragraph 5, the words 
“or other legal modes of payment” should be added after “and only by wire or cheque”.  

 Mr BALOCH (Pakistan) said that the requirement that payments should be allowed in “the same 
amount as the invoice” might lead to undervaluation or misrepresentation in order to avoid payment of 
taxes. Pakistan therefore proposed that the phrase in question should be replaced by “the consideration 
in money including all duty and taxes, if any, which the supplier received from the recipient of that 
supply”. 

 Mrs GALAGAN (adviser to Mr Nebenzia, Russian Federation) observed that the payment 
restrictions provided for in paragraph 5 could only be enforced in countries with a well developed 
financial system. In the Russian Federation, for example, a requirement for a cashless settlement might 
obstruct legal trade in tobacco products, owing to lack of uniformity in the financial infrastructure. 
The paragraph should therefore authorize all legal means of payment, in line with domestic legislation. 

 Professor TIDJANI (Togo) said that the French translation of paragraph 5 presented difficulties, 
and he would submit a proposed reformulation in writing. 

 Mr OOKA (Japan) said that the limitations contained in paragraph 5, namely that payments 
could be made only by wire or cheque and that the financial institution must be located on the territory 
of the intended market, would make implementation difficult. Consequently, the paragraph should be 
deleted. 

 The CHAIR pointed out that Japan’s concern would be addressed if the text incorporated the 
phrase “or other legal modes of payment”, as proposed by India. 

 Mr ROWAN (European Community) proposed that cash payments could be allowed subject to 
the following additional wording: “cash payments but only where the nature and scale of the 
customer’s business is such that it is not commercially feasible under local conditions to use any other 
form of payment”.  

 Mr MALOBOKA (Namibia), observing that the Parties in the WHO African Region favoured a 
strong protocol, suggested that “shall” or “must” should be used throughout the Article in place of 
“may” or “should”. 

 The CHAIR said that it was not appropriate for a treaty instrument to use the term “must” when 
addressing Parties. 

 Mr NICOLAS (Philippines) suggested that a distinction could be drawn between international 
sales and domestic sales in determining which forms of payment were to be allowed. 

Paragraph 6 

 Dr ANIBUEZE (Nigeria) said that he had some concerns about paragraph 6 which appeared to 
be redundant. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, replied that the purpose of the paragraph was to ensure that 
cigarettes, in particular, were supplied to a country only in quantities that could be consumed in that 
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country. In the past there had been instances of cigarettes manufactured in huge quantities and sent to 
a small country in order to divert them to another country, and thus evade duties and taxes, and bring 
them on to the illegal market. 

 Mr OOKA (Japan) said that such instances might occur, but it would be difficult to anticipate 
with any precision the amount of tobacco products that could legitimately be consumed in an intended 
market. Either the paragraph should be deleted, or the term “shall”, which implied an obligation, 
should be replaced by “should”. 

 Mr MOUSSA ROBLE (Djibouti) said that Djibouti as a small country faced the problem of 
disproportionate quantities of imports. He suggested that the paragraph should be retained with the 
wording clarified. 

 Mr AZOFF (Israel) said that the provision raised practical problems because it dictated business 
practices to the private market. Warehouses or shippers that were merely storing or shipping could not 
be expected to know about market trends and matters that had a bearing on “legitimate consumption”. 
In addition, a manufacturer might decide to ship more cigarettes than the market was currently 
consuming in order to secure market share. He agreed with the representative of Japan that, “shall” 
should be replaced by “should”. The words “storage, shipment” should be deleted.  

 Mr AL BAKER (United Arab Emirates), observing that some countries imported products and 
then re-exported them for trading purposes, asked whether paragraph 6 also referred to re-exports. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, confirmed that that was indeed the case.  

 Mr GAO Xingzhi (China) said that paragraph 6 appeared to imply that exporters and exporting 
countries which supplied tobacco products should make judgements about amounts commensurate 
with legitimate consumption or use. The paragraph would be difficult to implement, and China 
proposed its deletion.  

 The CHAIR requested the Chinese delegation to submit its proposal to the Convention 
Secretariat in writing. 

 Dr ANIBUEZE (Nigeria) said that, although the purpose of the paragraph had been clarified, he 
still had concerns about how the quantities consumed by a country were to be determined. “Legitimate 
consumption” would vary from country to country, depending on numerous factors of consumption. 

 Ms MADRAZO REYNOSO (Mexico) asked which authorities would be responsible, and what 
criteria used, in determining the amounts commensurate with legitimate consumption. 

 Dr PRASAD (India), noting that the question of demand assessment was also dealt with in 
paragraph 10 of Article 6, said that some kind of mechanism would have to be created to calculate 
legitimate consumption. He suggested that a small group might be mandated to redraft paragraph 6, in 
conjunction with paragraph 10 of Article 6, so as to capture the intent of the protocol.  

 The CHAIR said that the proposal by the representative of India might be adopted in the course 
of further negotiations, but the matter remained under discussion in the Committee for the time being. 

 Ms MATSAU (South Africa) noted with concern the growing support for the idea of deleting 
paragraph 6. She recalled the information presented at the previous session of the Intergovernmental 
Negotiating Body on the subject of tracking international smuggling. In that context, the paragraph 
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was critical, as the clues to international illicit trade were often revealed from supply and demand 
patterns that were irregular. She opposed deletion of the paragraph. 

 The CHAIR suggested that perhaps the problem lay in the phrase “legitimate consumption”, 
because there were no criteria for classifying consumption as legitimate or illegitimate. A redrafting 
exercise would be required to reconcile the different views. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, thanked South Africa for underlining the importance of the 
paragraph. In response to the question regarding responsibility for determining the amount of 
legitimate consumption, he said that that would be a task for the competent national authorities, in 
conjunction with the persons involved in the export trade. The regulatory authorities would need to 
gather sufficient information in order to make a judgement on the subject. If a seizure of illicit tobacco 
indicated that a country’s apparent consumption was disproportionately high, the competent 
authorities in the country could renegotiate what were reasonable amounts. 

 Professor PRAKIT VATHESATOGKIT (Thailand), said that Thailand joined with the 
representative of South Africa in support of retaining the paragraph which was linked to the provisions 
of other paragraphs, such as paragraph 2 of Article 8. The establishment of a global clearing house 
would assist in determining the levels of national cigarette consumption and tracing the supplying 
companies. 

 Ms MADRAZO REYNOSO (Mexico) said that the importance of the paragraph made it 
essential to find wording that would make its implementation feasible. She had never intended to 
suggest that it should be deleted. 

 Ms MATSAU (South Africa) pointed out that the methods proposed to determine legitimate 
consumption were not dissimilar to the procedures successfully employed to uncover illicit 
pharmaceutical drug rings. 

 Mr ROWAN (European Community) said that it was the European Community’s understanding 
that the paragraph did not apply to retailers; on that basis, he supported the whole Article as it stood, 
considering its importance in the fight against illicit trade. 

 Dr LEWIS-FULLER (Jamaica) recommended that the paragraph be redrafted. Jamaica was 
willing to join in any redrafting effort. Points of clarification that were needed included the difference 
between “commercial sale” and “sale”.  
 Establishing levels of legitimate consumption required was related to information submitted to 
the clearing house in the tracking and tracing system. Suppliers should not have the responsibility of 
refusing to supply over and above the level of legitimate demand, because they would be acting 
against their own interests. She questioned who would take the crucial responsibilities of examining 
clearing house data, identifying abnormal patterns of consumption and then instigating prosecution. 

Paragraph 7 

 Ms MATSAU (South Africa) asked whether transit countries could be required to report 
suspicious transactions.  

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that if transport companies, for example, were required 
to report suspicious transactions, that could cover movements of goods that were simply in transit. 
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 Mr OOKA (Japan) observed that national business practices varied and that consequently the 
word “shall” should be replaced by “should”, so as to lessen the obligation placed on commercial 
enterprises. 

 Dr GHAFFARI (Islamic Republic of Iran) asked whether domestic laws were to be used as a 
basis to define suspicious transactions, which in turn depended on the definition of ordinary 
commercial practices. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that it would not be useful to be precise in that 
particular area of definition. Rather, what was suspicious would depend on the particular business or 
type of transaction. The people involved in the trade were in the best position to identify suspicious or 
abnormal activities, and thus the aim was to set up a system under which they were required to report 
their suspicions to the competent authorities.  

 Mr TAGOE (Ghana) said that if the authorities of a country had any reason to believe that a 
shipment in transit was suspicious, and must be examined, then that should be done.  

 Mr ROWAN (European Community) said that the European Community was strongly in favour 
of paragraph 7 and also supported the position taken by Ghana and South Africa concerning transit. 
Goods in transit were by definition being exported from one country and imported into another, and 
thus they would be covered by paragraph 7 which confirmed the “import or export of tobacco 
products”.  

 Mr MOUSSA ROBLE (Djibouti) suggested that in order to avoid confusion, the issue covered 
by paragraph 7 should be examined in the context of Article 20 concerning information sharing. 

 The CHAIR observed that the Committee had completed its first consideration of Article 9. 

(For continuation of the discussion on Article 9, see summary record of the sixth meeting.) 

• Article 7: Tracking and tracing (resumed) 

 The CHAIR invited representatives to resume their consideration of the revised draft text 
reflecting delegations’ proposals on Article 7, Tracking and tracing. He recalled that he had proposed 
the day before that a working group should be established to work on the Article, but that idea had not 
found favour with the Committee. 
 Since then some delegations had expressed willingness to work in a small group once they had 
seen the consolidated document containing all the delegations’ proposals, which constituted both food 
for thought and a basis for negotiations. He proposed once again that a working group should be 
established. 

 Dr RADA ESCOBAR (Colombia) pointed out that several delegations had not been in favour of 
establishing a working group, a view shared by Colombia.  

 The CHAIR reiterated the essence of his proposal. 

 Mr GÖRÜN (Turkey) said that the Parties in the WHO European Region supported the 
establishment of a working group. 
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 Mr OLDHAM (alternate to Mr Leguerrier, Canada) asked whether the working group would 
have the benefit of interpretation services and whether its meetings would run concurrently with other 
meetings. 

 The CHAIR said that there would be interpretation services, and the group’s meetings would 
not run concurrently with other meetings. 

 Mr MOHAMED (Maldives) said that the Parties in the WHO South-East Asia Region supported 
the Chair’s proposal. 

 The CHAIR said that he took it that the Committee wished to establish a working group on 
Article 7. 

It was so agreed. 

(For continuation of the discussion on Article 7, see summary record of the ninth meeting.) 

 The CHAIR said that the afternoon would begin with a restricted plenary meeting, followed by 
the Committee’s next meeting, after which the working group could begin its work. 

 Dr RADA ESCOBAR (Colombia) said that he wished it to be placed on record that his 
delegation opposed the establishment of a working group. He also asked for clarification of “restricted 
plenary meeting”. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that he wished to hold a short restricted meeting of the 
plenary, to discuss one particular matter of policy with the Parties.  

 At the request of the CHAIR, Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) 
explained that the meeting would be open to attendance by the Parties and limited Secretariat staff 
only; it would not open be to the public or to observers under Rules 29, 30 and 31 of the Rules of 
Procedure. 

The meeting rose at 13:15 
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FOURTH MEETING 

Wednesday, 1 July 2009, at 17:45 

Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./4, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part III: Supply chain control (continued) 

• Article 10: Sale by Internet, telecommunications or any other evolving technology 

 The CHAIR, after drawing attention to the text in the Annex to document FCTC/COP/INB-IT/3/3, 
said that the present meeting had been joined by an expert from the World Trade Institute, Professor 
Thomas Cottier, whose specialization was sales made via the Internet. Any questions about Article 10, 
on the sale by Internet of tobacco and tobacco products, should consequently be put to Professor 
Cottier. 
 A new paper was being prepared, containing all the Parties’ submissions on Article 5, and 
would be distributed shortly. In regard to concerns expressed about the rate of progress, the 
Committee had already produced four papers containing proposals on articles of the protocol, which 
represented a major step forward.  

 Mr TORRES MARTIN (Colombia) said that he wished to hear the expert’s views on the 
traceability of an Internet purchase. When purchases of tobacco products were made on the Internet, 
there were no means to reveal the identity or physical location of either buyer or seller, nor whether 
the seller was licensed to sell tobacco products. In his view, if Internet sales of tobacco products could 
not be traced, they should be banned.  

 Professor COTTIER (World Trade Institute), speaking at the invitation of the CHAIR, said that 
he was speaking not as a technical but as a legal expert. From a technical perspective, tracing the 
buyer and the seller was a general question, not specific to tobacco, and best examined through the 
practices in Internet sales taking place every moment of every day. From a legal perspective, several 
provisions in the protocol were closely related to the law of the World Trade Organization, and those 
two regimes should be made mutually supportive and compatible.  
 A ban on Internet tobacco sales amounted to a quantitative restriction. It might also amount to 
de facto discrimination that favoured domestic retailers selling over the counter against those who 
imported. The primary justification for such a ban would be protection of public health, particularly in 
deterring young people from beginning to or continuing to smoke; it might also be argued that it 
would play a role in preventing counterfeiting. 
 However, should that ban be general, and cover not only retail but also wholesale business, it 
would be extremely difficult to justify under the law of the World Trade Organization. 
 Of the two versions presented for Article 10, what should be clarified in the first option was 
how the Article related to the ban on Internet advertising contained in the Framework Convention 
itself. In the second option, the discussion should focus on whether such a ban should be general or be 
confined to retail sales. Legitimate wholesale business would operate under a licence under the 
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protocol and there were ways to control its operations other than through a far-reaching ban. He took 
the view that a ban confined to retail sales could be justified under WTO law. 

 Ms ROA RODRÍGUEZ (Panama) said that her country favoured a total ban on Internet sales of 
tobacco products since, in addition to facilitating tax avoidance, the Internet was used to promote and 
advertise such products, whereas Panama had a total ban on tobacco advertising, promotion and 
sponsorship.  

 Dr ANIBUEZE (Nigeria) observed that there would be arguments in favour of a total ban on 
Internet tobacco sales; he sought clarification of the expert’s view that such a complete ban would 
present difficulties.  

 Professor COTTIER (World Trade Institute), speaking at the invitation of the CHAIR, replied 
first in regard to the linkage between the ban on sales and the ban on advertising: from a legal 
perspective those were two different things and should be discussed separately. Most advertising took 
place with respect to the end user and it played a lesser role in the wholesale business. There might 
conceivably be a complete ban on advertising as there was already on television advertising, but 
wholesale commercial transactions could be allowed.  
 In regard to a total ban on Internet sales, that might lead some Parties not to sign or ratify the 
protocol for fear that domestic measures taken on that basis would be challenged before a WTO panel 
and that in turn might give rise to economic sanctions. Those tensions should be avoided from the 
outset: the aim was to create a regime that was mutually supportive and consistent.  

 Dr VINIT (Papua New Guinea) said that, given his country’s very high prevalence of under-age 
smoking, he was in favour of a total ban on Internet sales, in line with his country’s total ban on 
tobacco advertising. 

 Mr NAMGYEL (Bhutan), speaking of the Parties in the WHO South-East Asia Region, 
expressed support for the second option for Article 10, namely a total ban. 

 Dr AL-LAWATI (Oman), said that his country supported the second option, namely a total ban 
on Internet sales. He requested a clear position from the expert in regard to a ban on Internet sales. 

 Professor COTTIER (World Trade Institute), speaking at the invitation of the CHAIR, 
expressed his view that a ban on Internet sales that covered both retail and wholesale would not be 
compatible with WTO law, whereas a retail ban could be justified under WTO law. 

 Mr AZOFF (Israel) asked what practical measures might be taken to enforce such a ban.  

 Mr ROWAN (European Community) asked for the expert’s views on the banning of Internet 
sales of manufacturing equipment.  

 Professor COTTIER (World Trade Institute), speaking at the invitation of the CHAIR, said that 
in regard to implementing a ban the licensing mechanism should be further considered. As part of the 
licensing of sellers, the authorities could set out conditions under which the Internet could be used for 
conducting business; and compliance with those conditions could be monitored.  
 In reply to the European Community, he said that if the ban were confined to retail sales, the 
inclusion of commercial manufacturing equipment and machine tools would make little sense. 
 The wording of the Article was extremely broad; the reference to “any other evolving 
technology-based modes of sale” could be interpreted as to cover the placing of orders through an 
Internet-based telephone system such as Skype. That needed detailed examination. 
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 Mr OOKA (Japan) suggested that according to the principle of proportionality, it would be 
unreasonable to prohibit the use of technology-based modes of sale only for tobacco-related products. 
Instead, the protocol would be more effective if Internet-based and other modes of sale were properly 
regulated in the same way as non-Internet sales. Japan therefore supported the first option for 
Article 10.  

 Dr HERMAN (Cook Islands) said that her country favoured extending the prohibition beyond 
retail sales, to include the provision of any service that facilitated payment for any retail sales, as well 
as the transport or delivery of tobacco or tobacco products that were the subject of retail sales. A 
proposed text had been submitted to the Convention Secretariat.  

 Ms KIPTUI (Kenya) said that Kenya supported the second option for the Article but proposed 
the insertion of the words “key inputs” before “or manufacturing equipment”. The concern was that 
older manufacturing equipment would be sold to African countries as the technology evolved; by not 
permitting those sales on the Internet, tracking and tracing would be improved. 

 Dr KOSTENKO (adviser to Mr Nebenzia, Russian Federation) said that the Russian Federation 
supported the second option for Article 10, but believed that the prohibition should extend only to 
retail sales, and that electronic commerce between businesses in this area should be allowed. 

 Mr YOMO (Congo) said that the Protocol allowed traditional imports or exports of tobacco and 
tobacco products by legitimate licence holders. Therefore, Internet sales by such authorized companies 
or individuals should be allowed but properly regulated, for example, by maintaining customs officials 
on the manufacturing premises.  

 Mr GAO Xingzhi (China), observing that the expert’s view appeared to be that a ban on retail 
sales alone would not be in breach of WTO rules, said that China supported the first option given for 
Article 10. Retail sales over the Internet should be banned, in particular to protect the health of minors.  

 Professor COTTIER (World Trade Institute), speaking at the invitation of the CHAIR, 
emphasized that further consideration should be given to licensing procedures in order to create 
discipline and support monitoring of wholesale Internet-based sales while adopting a ban on retail 
sales. 

The CHAIR said that, owing to a shortage of time, representatives who had been unable to speak on 
Article 10 could do so later. He asked them to submit their proposals on Article 10 and, if possible on 
Article 11, in writing to the Convention Secretariat. 

(For continuation of the discussion on Article 10, see summary record of the seventh meeting.) 

The meeting rose at 18:20. 
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FIFTH MEETING 

Thursday, 2 July 2009, at 10:30 

Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./5, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

• Article 5: Licence or equivalent approval system (continued from the third meeting) 

 The CHAIR recalled that, at its third meeting, the Committee had discussed a revised draft text 
of Article 5 reflecting the proposals made by the representatives at its first and second meetings. He 
drew attention to a new version of the text, which had been updated in the light of comments made at 
the third meeting, and which was displayed on a projection screen. 

 Mr TORRES MARTIN (Colombia) said that there was no Spanish version of the new text; 
Colombia would therefore abstain from participation, as the version displayed was not official.  

 The CHAIR explained that it was established practice that work should proceed on the basis of a 
paper in English displayed on a screen, with support from interpretation. The paper was intended to 
help delegations negotiate; it was not an official six-language document. 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada), supported by Mr FISCH BERREDO 
MENEZES (Brazil) and Dr VINIT (Papua New Guinea), said that it would be much easier for non-
English-speaking colleagues to work with the revised text considered at the third meeting.  

 The CHAIR, reiterating his previous comments on established practice, said that it would take 
too long to translate the paper into all six languages. 

 Mr TORRES MARTIN (Colombia) said that there had been time to translate it on the previous 
day. Interpretation would not be sufficient: delegations needed to see a written translation.  

 Mr TAGOE (Ghana), speaking on behalf of the Parties in the WHO African Region and 
supported by Mr HAYAKAWA (Japan), expressed firm support for work to proceed on the present 
basis. 
 Turning to the text itself, he proposed that the phrase “national competent authorities” should be 
corrected to read “competent national authority”.  

 Ms HEFFORD (Australia) said that, in regard to working with an English text, the discussions 
would be complex and difficult and she fully understood the concerns of some colleagues. 

 Dr AL-LAWATI (Oman), said that the Parties in the WHO Eastern Mediterranean Region, in 
common with Japan and the Parties in the WHO African Region, supported the Chair’s proposed 
working method. He did not have the text in Arabic but, since the beginning of the negotiations on the 
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WHO Framework Convention, on-screen negotiations had been conducted in English; additionally, 
the few changes between the original text, which had already been translated and the new version, 
were clearly shown in bold. 

 The CHAIR proposed that work should proceed in English; the new text would be translated for 
the afternoon meeting. It was essential to speed up the work so that the protocol could be completed. 

 Mr GAO Xingzhi (China), emphasizing the protocol’s global importance, said that it was 
essential that a large number of Parties participate in the negotiations. Thus China supported 
Colombia’s position and suggested that discussion on Article 5 be postponed until the afternoon. 
Meanwhile the Committee could discuss other matters.  

 Paragraph 1 

 Mr FISCH BERREDO MENEZES (Brazil) suggested that, with reference to the new text, the 
phrases “any of the following”, “any legal or natural person”, and “to conduct such activities” in 
paragraph 1 should be placed in square brackets. 

 Mr NICOLAS (Philippines) said that the proposal made by the Philippines to use the term 
“control and regulate” rather than “prohibit” in paragraph 1, in line with Article 15.7 of the 
Framework Convention, was not reflected in the new paper. The term “prohibit” was inappropriate 
because, in the case of non-tobacco products, the activities listed in paragraph 1 were not illegal and 
therefore would be difficult to prohibit. 

 The CHAIR said that Article 15.7 of the WHO Framework Convention called on Parties to 
adopt and implement “further measures”, which he interpreted to mean that the protocol should go 
further than the Framework Convention. Using the term “prohibit” would not necessarily render non-
tobacco related activities illegal. 

 Mr OOKA (Japan) said that regulation of the main points of transfer of ownership of tobacco 
products could assist the eradication of illicit trade. The situation would vary between countries, 
depending on whether or not all of the activities referred to in subparagraphs 1(a) to (e) were present; 
the manufacture of tobacco products might be carried out in one country, but not brokering, for 
instance. He suggested that the protocol could deal flexibly with those varying situations by the 
addition of “where necessary” after “Each Party shall”. 

 The CHAIR said that the word “shall” indicated that there was an obligation to comply, whereas 
“where necessary” left the matter to the Parties’ discretion; it would therefore be difficult to combine 
the two.  

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) proposed that paragraph 1 should be 
modified by putting “equivalent approval” in square brackets and adding “/ [similar controls]”. 

 The CHAIR said that if paragraph 1 was amended as Canada had proposed, then a similar 
change would have to be made to the title of the Article. The term licence was clear and objective, but 
the meaning of the phrase “similar controls” could vary and the protocol should use language that 
could be easily understood in all countries.  

 Mr BERTRAND (Canada), explaining the difference between a licence and “similar controls”, 
gave the example of possession of manufacturing equipment which in Canada was not subject to a 
licence but was subject to a legislative framework.  
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 Dr AL-LAWATI (Oman) wondered whether “possession of manufacturing equipment” 
extended to the firms which manufactured the machinery.  

 The CHAIR said that he distinguished between the manufacturer of equipment for the purposes 
of sale, and the eventual buyer who would become the possessor. 

 Professor NUNTAVARN VICHIT-VADAKAN (Thailand), speaking on behalf of the Parties in 
the WHO South-East Asia Region, requested the insertion of “or designated” between “national” and 
“competent authorities” because in some countries the competent authorities were at a level other than 
the national, central level. Alternatively, as the word “national” appeared in paragraph 3, it could be 
deleted altogether. She concurred with the Chair’s comments in regard to Japan’s proposal to add the 
phrase “where necessary”. 

 Dr TSETSEGDARI (Mongolia), recalling that during the work on the original text she had 
suggested the insertion of “retailing” after “wholesaling” in subparagraphs 1(c) and 1(d), observed that 
the suggestion was not reflected in the current draft. 

 The CHAIR stated that the notion had been retained in subsequent paragraphs.  

 Mr OOKA (Japan) said that if the phrase “where necessary” was not appropriate in the 
introductory part of paragraph 1, it could be inserted instead at the beginning of subparagraphs 1(b), 
(c), (d) and (e). Responding to a suggestion from the CHAIR, he said that he could agree to maintain 
the reference in square brackets solely in the introductory part of paragraph 1 for the time being as it 
was still under consideration.  

 Ms MATSAU (South Africa) emphasized that the phrase “where necessary” was incompatible 
with the word “shall” and its insertion would open a loophole for debate or legal action; she saw no 
reason to introduce further uncertainty into the text. 

 Mr TORRES MARTIN (Colombia) said that because it had already been agreed that the 
licensing requirements were not going to apply to artisanal production of tobacco products, where 
paragraph 1 referred to “activities by the tobacco industry” a phrase such as “except small-scale 
artisanal activities of tobacco-making” should be added. 

 The CHAIR suggested that, as the issue of small-scale artisanal activities also applied to 
Articles 6, 7, 8 and 9, interested delegations could work on a proposal for inclusion in the preamble or 
the general obligations.  

 Dr ANIBUEZE (Nigeria), supported by Mr TAGOE (Ghana), speaking on behalf of the Parties 
in the WHO African Region, and by Mr DAGANEE (Libyan Arab Jamahiriya), said that if the 
intention was to remove small-scale producers from the licensing regime, that would be problematical, 
particularly for Africa. Illegal, small-scale production factories existed in Nigeria and should not be 
exempted from having to obtain a licence.  

 The CHAIR recalled that Mexico had indicated that if the issue was not resolved, it might not be 
able to accept the protocol.   

 Dr ANIBUEZE (Nigeria) replied that if small-scale producers were to be exempted from the 
licensing regime then his Government would not be able to accept the protocol either.  

 The CHAIR suggested that the representatives of Colombia, Mexico and Nigeria should work 
on the wording, together with another delegation opposed to the exemption. 
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 Dr AL-LAWATI (Oman) suggested that the issue was not the size of the facility, but whether it 
was carrying out any of the activities listed in subparagraphs 1(a) to (e). He supported the remark by 
Nigeria, as companies carrying out those activities, on any scale, should be licensed. 

 The CHAIR requested that the representative of Oman should join the negotiations with the 
other three delegations.  

 Mr TORRES MARTIN (Colombia) said that he had not meant to refer to small-scale production 
factories. Recalling that tobacco had originated in the Americas, he explained that certain 
communities, notably of indigenous peoples, in his country and others in the Region had grown 
tobacco for generations for their own consumption; it was a cultural tradition, like the use of the coca 
leaf in some countries. He agreed with the representative of Nigeria that small-scale commercial 
production facilities should be licensed. 

 Professor PRAKIT VATHESATOGKIT (Thailand) suggested that a reference to small-scale 
producers who were not subject to licensing could be included with a reference to small-scale farmers 
in paragraph 2. 

 Dr SAN MARTÍN (Paraguay), supporting the standpoint of Colombia, said that he would define 
artisanal production as that in which machinery was not used. Therefore, the protocol could make a 
distinction between companies that used machinery, which should be licensed, and tobacco producers 
using manual methods, which should not.  
 Turning to the proposal by Japan, he felt that the insertion of the words “where necessary” 
would significantly weaken the Article.   

 Dr ANIBUEZE (Nigeria) said that in the light of the clarification given, Nigeria could accept an 
exemption for artisanal production of tobacco products. 

 The CHAIR suggested that Colombia should propose suitable wording in due course. 

 Mr TAGOE (Ghana), speaking on behalf of the Parties in the WHO African Region, said that 
the addition of “where necessary” in subparagraph 1 would create considerable ambiguity, leading to 
chaos in the interpretation of the protocol. 

 Dr VINIT (Papua New Guinea), supported by Dr ALEPENDAVA (Solomon Islands), also 
objected to the phrase “where necessary”. A licence made the difference between licit and illicit 
production, and consequently the legitimate tobacco industry must be required to obtain a licence and 
the provision must be mandatory for all Parties. 

 Dr TSETSEGDARI (Mongolia) said that she was in favour of retaining the original text of 
paragraph 1 and deleting “where necessary”.  

 Mr ROWAN (European Community) emphasized the need to retain the word “shall” so as not 
to dilute the text. He proposed that the word “national” should be deleted as it was covered by “Each 
party”. He suggested that all of subparagraph 1(c), with the exception of the words “commercial 
import or export of tobacco products”, should be placed in square brackets.  

 Dr LEWIS-FULLER (Jamaica) suggested that the word “retailing” be removed from 
subparagraph 1(c); in the Caribbean it had proved difficult to license the thousands of itinerant 
vendors for any of their products, including cigarettes. 

 Ms ROA RODRÍGUEZ (Panama) said that she wished to delete the words “where necessary”. 
Turning to paragraph 1, she preferred the words “prohibit the conduct” of activities “except pursuant 
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to a licence” rather than “control or regulate”. Panama could accept the inclusion of the phrase “the 
tobacco industry”, but suggested that the concept of “legal or natural person” should also be retained, 
to cover all types of entity that might require to be licensed. The terms “national” and “designated” 
should be eliminated from the paragraph, because “competent authority” better reflected the situation 
of all of the Parties. The exception for artisanal production should be placed in a separate paragraph. 

 Dr NDYANABANGI (Uganda), speaking on behalf of the Parties in the WHO African Region, 
said that she was also in favour of the removal of “where necessary” because it was not compatible 
with “shall”. The phrase “Each party shall grant, through the competent authority, a licence to …” was 
a concern; she preferred the earlier version of the text where the term “prohibit” made it very clear that 
all of the activities listed in the Article were considered illicit unless a licence was obtained. She 
considered that the term “national” was superfluous, and that “competent authority” should be 
retained. 

 Ms ZEMEÑO TEMORES (Mexico) suggested that paragraph 1 could be rephrased “Each Party 
shall grant, through the competent authority, a licence to legal or natural persons to carry out the 
following activities”. She would submit the proposal in writing.  

 Mr NICOLAS (Philippines) suggested that paragraph 1 could be reworded to read “Each Party 
shall control or regulate the conduct of any of the following activities by any legal or natural person 
through the system of requiring a licence or equivalent approval to conduct such activities granted by a 
competent authority”. 

 Mrs BEGUM (Bangladesh), speaking on behalf of the Parties in the WHO South-East Asia 
Region, requested that the definitions in Article 1 should cover the terms “competent authority”, 
“brokering”, “primary processing”, “warehousing” and “manufacturing equipment”. 

 The CHAIR said that the request would be conveyed to the Chairperson of the 
Intergovernmental Negotiating Body for discussion in plenary. 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) proposed that subparagraph 1(b) should 
read: “possession of equipment whose sole use is the manufacture of tobacco products;” He 
emphasized the wider notion of possession because to refer only to the manufacture of equipment 
would narrow the field of application; secondly, the term “sole use” would ensure that only equipment 
that was particular to tobacco production, and not dual use, was covered. 

 Ms MATSAU (South Africa), referring to subparagraph 1(b), said that South Africa had 
encountered the problem of large-scale illicit manufacture of tobacco products and therefore rather 
than deleting “manufacturing the manufacturing” as Canada had proposed, she would prefer the phrase 
to read “manufacturing and possession”. Responding to the concerns of Jamaica in respect of the word 
“retailing” in subparagraph (c), she said that it was her understanding that the phrase did not refer to 
small, itinerant sellers but to commercial retailers. She wished to learn why the European Community 
had requested the deletion of the references to wholesaling and retailing in the subparagraph.  

Mr TAGOE (Ghana), supporting the position of South Africa on very small-scale retailers, 
pointed out that paragraph 2 stated inter alia that retailing should be licensed “to the extent considered 
appropriate”. In other words, it was for each Party to decide whether retailing required licensing or 
regulatory measures on its own territory.  

 Mr FISCH BERREDO MENEZES (Brazil) said that since paragraph 1 covered licensing for the 
tobacco industry and since, according to Article 1(e) of the WHO Framework Convention, the tobacco 
industry comprised tobacco manufacturers, wholesale distributors and importers of tobacco products, 
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Brazil considered that the reference to “manufacturing of tobacco products” in subparagraph 1(a) was 
redundant and that subparagraphs 1(a), (c), (d) and (e) should be placed in square brackets. 

 Mr NAGATOMO (Japan), in explanation of his suggestion to insert “where necessary”, said 
that Japan’s licensing system had worked very well for several decades and there was almost no illicit 
tobacco trade in Japan. The Japanese system concentrated on the transfer of ownership of tobacco and 
tobacco products; thus it required a licence for manufacturing, wholesaling, importing and retailing, 
but not for manufacturing the manufacturing equipment, brokering, warehousing, distribution or 
transport. Japan would find it difficult to introduce further regulation for activities that were currently 
unlicensed.  
 He proposed to withdraw Japan’s suggestion of the words “where necessary” and to delete 
subparagraph 1(b); alternatively, he requested the insertion of “as appropriate” at the beginning of 
subparagraph 1(b) and the deletion of “brokering, warehousing or distribution” from subparagraph 
1(c) and of “transporting” from subparagraph 1(d).  
 If that was not acceptable, “as appropriate” or “where necessary” could be inserted before those 
words that he had listed for deletion. 

 Ms HEFFORD (Australia) observed that there seemed to be a division between Parties that 
wished for complete licensing of every form of tobacco production and those seeking less restrictive 
arrangements to apply to small growers or artisanal manufacturers. Two options could manage that 
division: to insert “where appropriate” or “consistent with national circumstances” in the introductory 
part of paragraph 1, which would allow countries to put in place their own licensing arrangements; or 
to remove the licensing requirement, or to state “each Party shall put in place some form of regulation” 
and modify the rest of the text accordingly.  

 Ms MATSAU (South Africa) noted that there had been a proposal to insert “manufacturing and 
possession” in subparagraph 1(b) and that Japan had offered to withdraw the words “where necessary” 
in the event that subparagraphs 1(b) and 1(c) were adjusted. 
 With reference to subparagraph 1(c), Japan had indicated some unwillingness to modify its 
licensing system because it was satisfied with its present arrangements; that was not a sufficiently 
valid reason as each Party could advance a similar argument in order to retain its own system. 

 The CHAIR said that if the Parties were unable to work with greater speed, it might be 
necessary to establish working groups that would meet in parallel with the Committee and without 
interpretation. 

 Mr NAGATOMO (Japan) requested the removal of “where necessary” from paragraph 1. 

 Mr ROWAN (European Community) requested that subparagraph 1(e) should be put in square 
brackets. Responding to an explanation from the CHAIR that it had been suggested that “primary 
processing of tobacco” should be included among the definitions in Article 1, he withdrew the request. 

 Ms MATSAU (South Africa) requested that “where appropriate” should be deleted from 
subparagraphs 1(c) and (d).  

 Mr NAGATOMO (Japan) said that it would be difficult for Japan to accept those deletions. 

 The CHAIR recalled that Japan had accepted the deletion of “where necessary” from the 
introductory part of paragraph 1 on the condition that “where appropriate” be included in those two 
subparagraphs. The phrases “where appropriate” would thus remain in brackets.  

 Ms ROA RODRÍGUEZ (Panama) said that “retail” should be deleted from subparagraph 1(c), 
because it was covered in paragraph 2. 
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 The CHAIR said that “retail” should be kept in square brackets and further explained that it 
would be retained subject to objection. He asked for comments on paragraph 2. 

 Paragraph 2 

 Mr DE CAMPOS RIBEIRO (Brazil) requested that “or natural person” in paragraph 2 should be 
put in square brackets. As each Party had presented its proposals during the previous two days, he 
hoped that the work would move ahead and that another new text would not be produced.  

 The CHAIR said that after all the proposals had been gathered, the text could be streamlined 
and some of the square brackets would disappear. He would consult with delegations and seek 
consensus, but at some point the Chair would have no option but to make his own proposals for a 
streamlined text. That was the normal practice in international negotiations.  

 Mr BALOCH (Pakistan) requested that “manufacturing” be added to the activities to be licensed 
under paragraph 2 after “commercial growing”. 

 Mr NAMGYEL (Bhutan), speaking on behalf of the Parties in the WHO South-East Asia 
Region, proposed replacing the word “or” with “and” between the various paragraph options in 
paragraph 2. 

 Dr TSETSEGDARI (Mongolia) proposed that in subparagraph 3(a) “policy and strategy” 
should be inserted between “national tobacco control” and “programme”.  

 Mr OLDHAM (alternate to Mr Leguerrier, Canada), responding to the explanation from the 
Chair, said that allowing the Chair to streamline the text was not the normal way of international 
negotiation and it was not appropriate for the Chair to be the mediator of the text. It was for the Parties 
to eliminate the square brackets in the meeting in order to arrive at a basic text and that was not a 
process which could be delegated.  

 The CHAIR said that he would conduct the meeting in accordance with the proposal by Canada, 
giving the floor to each delegation in turn and allowing Parties’ submissions to be discussed in the 
Committee in full. He would inform the Chairperson of the Intergovernmental Negotiating Body of 
the new working method as it would inevitably increase the number of future sessions of the 
Intergovernmental Negotiating Body that would need to be held. 

 Mr KABWEBWE TSHILOMBO (Democratic Republic of the Congo), said that since the text 
was displayed only in English, the French-speaking Parties in the WHO African Region were unable 
to follow the debate at the same speed as their English-speaking colleagues; consequently, they were 
beginning to leave the room. 

 Mr FISCH BERREDO MENEZES (Brazil) said that in subparagraph 3(a), the word 
“legislation” should be added after “its national” and “tobacco control programme” should be placed 
in square brackets.  

 Mr LIYANAARACHCHI (Sri Lanka) said that the Parties in the WHO South-East Asia Region 
wished to retain subparagraphs 3(b)(v), (vi) and (vii).  

 Dr SHEIN (Myanmar), also speaking on behalf of the Parties in the WHO South-East Asia 
Region, suggested that since subparagraph 3(b) referred to the application process, the word “licensee” 
should be replaced with “applicant”.  
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 Dr PRASAD (India), also speaking on behalf of the Parties in the WHO South-East Asia 
Region, and supported by Turkey, proposed that the term “national tobacco control programme” 
should be deleted from subparagraph 3(a); many Parties did not have national tobacco control 
programmes and its inclusion would therefore provide an excuse for the opponents of tobacco control 
to oppose the establishment of a designated or competent licensing authority. 

 Dr ANIBUEZE (Nigeria) asked whether the Committee’s work was proceeding on the basis of 
the proposal by Canada. 

 The CHAIR explained that his intended method of work had been to receive all proposals on the 
text, paragraph by paragraph and to develop a streamlined text based on negotiations and 
consultations. 
 However, Canada had expressed the view that the role of the Chair was only to give the floor to 
delegations. He would follow the request by Canada to negotiate every point in full Committee, gather 
proposals until the end of the session and then the responsibility for achieving consensus would 
remain with delegations. 

 Dr ANIBUEZE (Nigeria) said that participants did not want deliberations on the protocol to last 
too long. Some delegations were aware of the Chair’s experience and considered that his original 
method had been appropriate and that it had worked well in the past. He urged the Chair to continue to 
guide the negotiations.  

 The CHAIR thanked Nigeria for his understanding of the role of the Chair which had included 
the conducting of informal negotiations outside the meeting where necessary; he considered that to 
attempt to resolve every proposal in full committee was not the best method to conduct such a 
sensitive negotiation.  
 He suggested that the discussion move on to paragraph 3.  

 Paragraph 3 

 Mr NAMGYEL (Bhutan), speaking on behalf of the Parties in the WHO South-East Asia 
Region, proposed the retention in subparagraph 3(g) of “tobacco products and manufacturing 
equipment used in the manufacture of tobacco products”.  

 The CHAIR said that some delegations wished to keep that text in brackets. 

 Mr ROWAN (European Community) said that paragraph 3 was so large that it might be 
advisable to proceed one subparagraph at a time. 

 The CHAIR concurred, asking for submissions on subparagraph 3(a). 

 Dr AL-LAWATI (Oman) wondered why the word “programme” was used in subparagraph 3(a) 
when the activities described were carried out by the competent authorities; a programme was not a 
legal entity. 

 The CHAIR explained that the word “programme” had been proposed because of a concern that 
Parties should retain the liberty, in line with their national tobacco control programmes, to reject an 
application for a licence by an applicant that they considered undesirable, even if that applicant had 
fulfilled the licencing requirements. If that wording did not capture the intended idea, it could be 
revised. 

 Professor PRAKIT VATHESATOGKIT (Thailand), in the light of the Chair’s explanation, 
suggested the addition of “in accordance with its national tobacco control policy”. 
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 Mr AZOFF (Israel) suggested that in the introductory part of paragraph 3 “or control” should be 
added between “licensing” and “system” and in the first line of subparagraph 3(a) “control and 
regulate” should be inserted after “competent authority to”. 

 Mr BALOCH (Pakistan), referring to subparagraph 3(b)(iii) proposed that “and installed” 
should be inserted between “production” and “capacity”. 

 Mr OOKA (Japan) recalled that Japan’s original proposal had been to insert “in accordance with 
its national laws and regulations” in the introductory part of paragraph 3, but that proposal had been 
reversed and the draft said “each party shall …” Consequently, Japan wished for some adjustments to 
subparagraph 3(b), since some of the items stipulated in the subparagraph were not required in Japan’s 
licensing system. Japan wished to delete “tax registration numbers and business registration number” 
from subparagraph 3(b)(i) and “place of incorporation, business registration number, applicable tax 
registration numbers, its corporate affiliates, names of its officers and directors” from subparagraph 
3(b)(ii). Japan also requested the deletion of “production capacity of the business” from subparagraph 
3(b)(iii) and the deletion of subparagraphs 3(b)(v), (vii) and (viii). In addition, Japan requested the 
deletion of “renewal” from subparagraph 3(e), and the insertion of “as appropriate” in subparagraph 
3(f). Japan also wished subparagraph 3(g) to be deleted.  

 Ms TUCKER (European Community) requested that in subparagraph 3(b) “relevant required” 
should be put into brackets, in subparagraph 3(b)(ii) “as well as” should be placed between brackets, 
as should “and identity”, and for grammatical purposes “and” should be added after “directors”. The 
first part of subparagraph 3(b)(iv) should be put in brackets so that the subparagraph would begin with 
“product description”. In subparagraph 3(b)(vi), “directly related to tobacco trade” should be inserted 
before “committed” and the second half of the subparagraph should be bracketed from “committed” 
onwards. Finally, in subparagraph 3(b)(viii), “legitimate” should be added after “anticipated”.  

 Mr FITZGERALD (alternate to Ms Hefford, Australia) said that in subparagraph 3(b), after 
“applicant”, “that may include” should be added. 

 Mr OOI Poh Keong (Malaysia) asked whether the phrase “designate or establish a competent 
authority” in subparagraph 3(a) meant that each Party would have to designate one single authority to 
handle all the licences, observing that Malaysia would have some problems because different activities 
were governed by different competent authorities. He suggested deleting “a” and replacing “authority” 
with “authorities”.  

 The CHAIR suggested that since in many countries there was only one competent authority, “a” 
could be bracketed and “/ies” be added in brackets. 

 Mr TAGOE (Ghana) suggested that in subparagraphs 3(b)(i) and (ii), “when the applicant” 
should be changed to “where the applicant”.  

 Mr FISCH BERREDO MENEZES (Brazil) suggested that subparagraph 3(b)(i) be put in 
brackets and subparagraph 3(b)(viii) be bracketed from “with particular attention” to the end.  

 Ms MADOUGOU (Benin) said that subparagraph 3(g) contributed to the effective tracing of 
tobacco products and manufacturing equipment and therefore she was opposed to its deletion. 

(For continuation of the discussion on Article 5, see summary record of the eighth meeting.) 

 

The meeting rose at 13:00. 
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DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./5, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

 Dr PRASAD (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
expressed concern at the slow progress, particularly since fewer than three days remained to complete 
the negotiation. The working group on tracking and tracing should be disbanded and the few 
remaining issues dealt with in Committee A; if necessary, the Committee should extend its working 
hours in order to complete its work. 

• Article 6: Customer identification and verification (continued from the third meeting) 

 The CHAIR invited consideration of the revised draft text on Article 6, which read: 

PART III – SUPPLY CHAIN CONTROL 

Article 6 

Customer identification and verification 

[1. Each Party [shall] / [should] 

(a) [obligate] / [encourage] all natural and legal persons engaged in: 

(i) selling commercial quantities* of tobacco or the manufacture, [sale,] distribution, 
storage, shipment, import or export of tobacco products, [excluding] the final retailer and 
persons importing tobacco products for their personal consumption, and/or 

(ii) the manufacture, sale, distribution, storage, shipment, import or export of 
equipment used in the manufacture of tobacco products, 

to conduct due diligence with respect to any natural or legal person (“first purchaser”) with 
which they engage in a commercial transaction; and 

(b) [require] / [encourage] that any first purchaser who sells, distributes or ships tobacco, 
tobacco products, or equipment used in the manufacture of tobacco products to further natural 
or legal persons shall [also] require such persons to conduct due diligence on the persons (other 
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than final consumers) to which they subsequently sell, distribute or ship [raw materials or 
inputs in the production of tobacco]tobacco, tobacco products, [key inputs] or equipment 
used in the manufacture of tobacco products.] 

2. [Due diligence pursuant to paragraph 1 of this Article [shall] / [should] include requirements for 
customer identification, such as obtaining information relating to, but not limited to, the following, to 
the extent reasonably available:] 

[(a) establishing that the legal or natural person holds a valid licence in accordance with 
Article 5, if applicable;] 

[(b) when the customer is a natural person, information regarding his or her identity, including 
but not limited to full name, business registration number (if any), date and place of birth, 
applicable tax registration numbers and copy of his or her official identification; 

(c) when the customer is a legal person, information regarding its identity, including but not 
limited to full name, business registration number, date and place of incorporation, corporate 
capital, applicable tax registration numbers, copies of articles of incorporation or equivalent 
documents, its corporate affiliates, names of its officers and directors and the names of any 
designated representatives, including but not limited to the representatives’ complete names and 
copies of their official identification; 

(d) documentation regarding any offences committed or charges filed by government 
agencies; 

(e) complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details; 

(f) a description of the intended use and intended market of retail sale of the tobacco 
products or manufacturing equipment used in the manufacture of tobacco products, with 
particular attention to ensuring that tobacco product production or supply is commensurate with 
reasonably anticipated demand; and 

(g) a description of the location where manufacturing equipment for use in the manufacture 
of tobacco products will be installed and used.] 

3. Each Party [shall] / [should] obligate all natural and legal persons referred to in paragraph 1 of 
this Article to conduct further due diligence, including the requirements in paragraph 2 of this Article, 
in order to verify and update customer information whenever there is a material change in 
circumstances. 

4. Each Party [shall] / [should] obligate all natural and legal persons referred to in paragraph 1 of 
this Article to report periodically on their compliance with the obligations for customer identification 
and verification. 

[5. Each Party shall take all necessary legislative, administrative and other measures to ensure that 
all natural and legal persons referred to in paragraph 1 of this Article comply with the above 
provisions while taking account of any unnecessary burden* on small or medium-sized businesses* 
and on Parties’ administrations.] 

[6. Each Party [shall] / [should] require that all natural and legal persons referred to in paragraph 1 
of this Article terminate business relations, including the supply of [raw materials or inputs in the 
production of tobacco]tobacco, tobacco products [key inputs] and manufacturing equipment used in 
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the manufacture of tobacco products, with any customer if a competent authority provides such 
persons with sufficient evidence that the customer has knowingly engaged in the sale, distribution, 
storage or shipment of tobacco, tobacco products or equipment used in the manufacture of tobacco 
products in contravention of provisions of this Protocol or any other activity contrary to the provisions 
of this Protocol. [Thereafter] / [After the conclusion of at least primary adjudication proceedings], 
such a customer shall be a “blocked customer”.] 

[7. Each Party [shall] / [may] communicate to the Convention Secretariat the identity of the 
authority that it has designated to maintain the list of blocked customers. The Convention Secretariat 
shall compile a list of the designated authorities of the Parties and make the list available on a 
web site.] 

[8. With regard to blocked customers, each Party [shall] / [should] require that: 

(a) suppliers immediately communicate the names of blocked customers to the designated 
authority, which will maintain a list of blocked customers; 

(b) this list is made available on demand to all natural and legal persons referred to in 
paragraph 1 of this Article; 

(c) once so designated, a customer will remain blocked for a period of five years following 
termination of a business relationship in accordance with paragraph 6 of this Article; 

(d) all blocked customers shall be barred from conducting business, directly or indirectly, 
with the natural and legal persons referred to in paragraph 1 of this Article relating to the 
manufacture, sale, distribution or storage of tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products; 

(e) if a blocked customer does not engage in illicit sale, distribution, storage or shipment of 
[raw materials or inputs in the production of tobacco] tobacco, tobacco products [key 
inputs] or manufacturing equipment used in the manufacture of tobacco products or any other 
activity contrary to the provisions of this Protocol during the five-year period, the “blocked” 
designation shall be lifted and the customer shall again be subject to the provisions for customer 
identification and verification; and 

(f) if a currently or previously blocked customer engages in illicit sale, distribution, storage 
or shipment of [raw materials or inputs in the production of tobacco]tobacco, tobacco 
products [key inputs] or manufacturing equipment used in the manufacture of tobacco products 
or any other activity contrary to the provisions of this Protocol X number of times, the 
“blocked” designation shall be made permanent.] 

[9. Parties [shall] / [should] recognize “blocked” designations assigned to customers by other 
Parties to the Protocol.] 

10. Each Party [shall] / [should] require all natural and legal persons referred to in paragraph 1 of 
this Article to monitor their customers’ purchases to ensure that the quantities of such purchases are 
commensurate with the demand for such products within the intended market of sale or use.] 

 The CHAIR proposed the deletion of the square brackets around the Article.  

 Mr DE CAMPOS RIBEIRO (Brazil) said that his country had proposed deletion of the entire 
Article since it referred to obligations incumbent on the national authority that should not be delegated 
to or imposed on individuals. It could also lead to violation of national provisions, including those 
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concerning banking secrecy. However, Brazil would accept the deletion of the brackets around 
Article 6 for the time being and review its position following the discussion. 

 The CHAIR asked whether the Committee could agree to deletion of the word “should” at the 
beginning of the Article and of “encourage” in paragraph 1(a). 

 Mr BERTRAND (Canada), supported by Mr GAO Xingzhi (China), said that Canada would 
prefer the word “obligate” to be deleted and the word “encourage” retained. 

 Dr LEWIS-FULLER (Jamaica) questioned the feasibility of encouraging or obligating all 
natural and legal persons engaged in the activities outlined to conduct the due diligence themselves. 
She wished to ascertain how that subject had been covered in the provisions on licences before 
deciding on wording, since some due diligence would have been performed by the competent 
authority prior to licensing. Lastly, she noted that “encourage” was weaker than “obligate” and should 
not be chosen. 

 Dr AL-LAWATI (Oman), supported by Professor PRAKIT VATHESATOGKIT (Thailand), 
said that he would prefer to retain the word “obligate” and delete “encourage”. 

 In reply to a question from Dr AL-LAWATI (Oman) regarding the method of work, the CHAIR 
said that he aimed to “clean up” the text, in the sense of finding consensus on bracketed items. 
However, where alternative wording had been suggested and there was a clear divergence of views, he 
would retain both options for the time being. 

 Mr ROWAN (European Community), emphasizing the importance of due diligence, expressed 
strong support for retaining the words “shall” and “obligate”. 

 Mr FITZGERALD (alternate to Ms Hefford, Australia) said that Australia did not support the 
requirement for businesses to maintain such detailed data on their customers; the obligations outlined 
should be the responsibility of government agencies under the provisions on licences. He would 
therefore prefer the word “encourage” to be retained. 

 Mr FISCH BERREDO MENEZES (Brazil) suggested that the text should be amended to read: 
“Each Party shall conduct due diligence with respect to all natural and legal persons”. 

 Mr GAO Xingzhi (China) expressed support for that suggestion; it was for the competent 
authority, not enterprises or companies, to conduct due diligence. Some due diligence was being 
undertaken in the licensing process. 

 Mr ROWAN (European Community) said that he could appreciate the suggestion by Brazil. 
However, he questioned how due diligence would be performed on companies with post office box 
addresses in tax havens, which, he stressed, exemplified where frauds were taking place. He 
emphasized the obligations of corporate responsibility: in the European Community, agreements had 
been reached that clearly obligated tobacco companies to conduct due diligence. Speaking in reply to a 
question from the CHAIR and specifically referring to the proposal by Brazil, he said that he could not 
concur. 

 The CHAIR drew attention to the legislative difficulties that Parties could encounter in obliging 
individuals to undertake specific tasks. 

 Dr LEWIS-FULLER (Jamaica) expressed support in principle for the proposal by Brazil. The 
behaviour of tobacco companies in developed countries, through agreements, might be quite different 
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in less developed countries. Therefore, governments should take the responsibility for performing due 
diligence and deal with those who sought to corrupt the system. 

 Mr TORRES MARTIN (Colombia) questioned the need for Article 6; a variety of activities 
such as the manufacturing of tobacco products, equipment, commercial import or export, or 
wholesaling, brokering and warehousing were already addressed under Article 5, “Licence or 
equivalent approval system”. 

 Ms MADRAZO REYNOSO (Mexico), supported by Dr ABASCAL (Uruguay), agreed that due 
diligence should be the exclusive domain of the State. She therefore suggested that the words “all 
natural and legal persons” in subparagraph 1(a) should be replaced with “the tobacco industry”, which, 
in accordance with the definition in the Framework Convention, would mean tobacco manufacturers, 
wholesale distributors and importers of tobacco products. 

 Mr BERTRAND (Canada) said that his country too had reached specific agreements for due 
diligence with large tobacco manufacturers. However, to enact all the necessary legislation to obligate 
a range of individuals to conduct due diligence would be very difficult. 

 Dr ANIBUEZE (Nigeria), recalling the definition of due diligence in Article 1 of the draft 
protocol, said that governments would be overburdened in performing due diligence and instead 
should use their oversight function to monitor the due diligence conducted by the industry. 

 Ms HEFFORD (Australia) expressed support for the deletion of Article 6; the concerns of some 
Parties regarding due diligence might be addressed by linking that requirement to the licensing 
provisions in Article 5. 

 Dr AL-LAWATI (Oman) said that he did not favour deleting Article 6 since no agreement had 
yet been reached on Article 5. He expressed support for the wording proposed by Brazil. 

 The CHAIR, noting that the suggestions made would be taken up once again when the 
Committee had completed its consideration of the Article, invited comments on subparagraph 1(a)(i). 
In the absence of any objection, he would take it that the Committee could agree to delete the word 
“sale”. 

It was so agreed. 

 Mr ROWAN (European Community) requested that the word “tobacco” in the first line be 
placed in square brackets. 

 The CHAIR, in response to a suggestion by Mr ROWAN (European Community), proposed that 
the brackets around “excluding” in the second line be removed.  

It was so agreed. 

 Mr TORRES MARTIN (Colombia) suggested that the words “raw materials and inputs” should 
be inserted after “import or export of tobacco products”. 

 Mr ROWAN (European Community), referring to subparagraph 1(b), requested that the word 
“tobacco” be placed in square brackets where it occurred before “tobacco products”. 

 The CHAIR suggested that the word “also” should be deleted. 
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It was so agreed. 

 Ms KIPTUI (Kenya) said that the Parties in the WHO African Region wished to retain the 
phrase “key inputs”, which should also be reintroduced throughout the protocol. 

 The CHAIR, following a show of hands, took it that the Committee could agree to remove the 
square brackets around the introductory part of paragraph 2, while retaining those around 
“shall/should”. 

 Mr OOKA (Japan) supported that suggestion. 

It was so agreed. 

 Ms HEFFORD (Australia) said that, for the sake of clarity, the phrase “but not limited to” 
should be deleted from the introductory part of paragraph 2. Subparagraphs 2 (b), (c), (d) and (e) 
should also be deleted. 

 Dr GHAFFARI (Islamic Republic of Iran) supported the deletion of the phrase “but not limited 
to”. 

 Dr AL-LAWATI (Oman) said that he would prefer the phrase “but not limited to” to be 
retained; the other deletions proposed by Australia already limited the scope of the Article. 

 The CHAIR suggested that the phrase “but not limited to” should be placed in square brackets. 
He also took it that the Committee could agree to remove the square brackets around 
subparagraph 2(a). 

It was so agreed.  

 The CHAIR recalled that a suggestion had been made to delete subparagraphs 2(b) and (c). 

 Mr GAO Xingzhi (China) observed that paragraphs 2(b) and (c) of Article 6 were the same as 
subparagraphs 3(b)(i) and (ii) of Article 5. Having questioned the need for such repetition, he 
suggested that Articles 5 and 6 should be considered together. Should Article 6 be retained, China 
would support the deletion of subparagraphs 2(b)–(g). 

 Mr ROWAN (European Community) said that he could not support the deletion of wording in 
one part of the text on an understanding that it was to be included in another part of the text yet to be 
agreed. 

 The CHAIR said that although the paragraphs in the two articles looked similar, subparagraphs 
3(b)(i) and (ii) of Article 5 referred to information required by the competent authority for the issuing 
of licences, while subparagraphs 2(b) and (c) of Article 6 related to obligations for customers. He 
invited interested delegations to consult informally to find mutually acceptable wording. 

 Mr ROWAN (European Community) suggested that the words “directly related to the tobacco 
trade” should be inserted after “offences” in subparagraph 2(d). The remainder of that subparagraph 
should be placed in brackets. 

 The CHAIR said that it might be more appropriate to word subparagraph 2(d) so as to provide 
for confirmation that the applicant had not committed any related crimes, rather than documenting any 
offences committed. 
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 Mr GELVEZ (Bolivarian Republic of Venezuela), recalling the comments of the representative 
of China, said that several basic requirements would have been met for a licence to be granted. 
Accordingly, the information requested in subparagraphs 2(b) and (c) would already have been 
provided. 

 The CHAIR noted that the Committee was not in a position to remove the square brackets 
around subparagraph 2(e). 

 Ms MADRAZO REYNOSO (Mexico) said that if due diligence was to be performed by 
individuals, Mexico would have to join those in support of the deletion of subparagraphs 2(d), (e), (f) 
and (g). If due diligence was to be conducted by the State, however, Mexico would take a different 
view. The lack of clarity made it difficult for Parties to express their positions. 

 The CHAIR said that he recognized that Parties might wish to review their positions on the 
Article once a decision had been taken on what person or body was responsible for conducting due 
diligence. 

 Mr ROWAN (European Community) requested that the word “legitimate” be added after 
“anticipated” at the end of subparagraph 2(f). 

 The CHAIR noted that the Committee was not in a position to remove the square brackets 
around subparagraph 2(g). The words “shall/should” would remain bracketed in paragraph 3 pending a 
decision on the formulation to be used. 

 Mr FITZGERALD (alternate to Ms Hefford, Australia) requested that paragraph 3 be placed in 
square brackets with a view to its deletion. 

 Dr VINIT (Papua New Guinea) questioned whose interests were being protected. Low- and 
middle-income countries such as his own were particularly vulnerable to illicit trade from developed 
countries. He called on all countries to work together in order to ensure the legitimacy of trade in 
tobacco and curb illicit trade. 

 Dr PRASAD (India) said that paragraph 4 would be very difficult to implement and should be 
deleted. 

 The CHAIR, in response to a question from Mr BERTRAND (Canada), said that paragraph 4 
referred to the natural and legal persons in subparagraph 1(a), not the first purchaser in 
subparagraph 1(b). 

 Mr FISCH BERREDO MENEZES (Brazil), referring to paragraph 5, said that it could be 
difficult for Parties to ensure that all the natural and legal persons referred to in paragraph 1 complied 
with the provisions concerning due diligence. For that reason, Brazil had suggested that it should be 
governments that conducted due diligence. 

 Mr ROWAN (European Community) said that a major obstacle was the lack of communication 
with the tobacco industry. The European Community had proposed that the Conference of the Parties 
set up a compliance body through the Convention Secretariat to ensure that the tobacco industry 
conducted due diligence and was held accountable for tracking and tracing. 

 Dr LEWIS-FULLER (Jamaica) observed that communication did take place with the tobacco 
industry for the purposes of taxation, control and regulation. The industry was excluded from the 
development of public health policies on tobacco control. 
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 Mr ROWAN (European Community) said that the words “while taking account of” in 
paragraph 5 should be replaced with “avoiding”, and the words “in particular” inserted after 
“unnecessary burden”. 

 Mr GAO Xingzhi (China) said that he would not support removal of the square brackets around 
paragraph 5. 

 Mr ROWAN (European Community) said that in paragraph 6 the word “tobacco” should be 
placed in square brackets where it occurred before “tobacco products”. The last sentence of the 
paragraph should be amended to read: “Thereafter, to the extent permitted by law and upon a decision 
by the competent authorities, such a customer shall be a “blocked customer”. 

 Ms MATSAU (South Africa) said that much of the progress still needed on Articles 5, 6 and 7, 
and crucially in regard to licensing, tracking and tracing, and due diligence, all hinged on questions 
concerning information about customers. The point raised by the European Community had been 
highly relevant. She emphasized that in order to make further progress, to unlock further brackets, the 
Committee should focus on who was to be responsible for conducting due diligence. 

 The CHAIR agreed fully that the issue to resolve was that of due diligence. He recalled the 
diverging views on whether due diligence should be the responsibility of governments, or of the 
individual; the additional question arose of whether or not it should be mandatory. Earlier discussions 
had not reconciled the positions and he would invite interested Parties to consult informally with a 
view to finding a solution. 

 Mr GÖRÜN (Turkey), referring to the amendment to paragraph 6 proposed by the European 
Community, suggested that the word “national” should be inserted before “law”. It might be preferable 
to incorporate the paragraph, which defined “blocked customers”, in Article 1 on use of terms. 

 The CHAIR replied that it would be better not to add to the section on definitions. 

 Dr LEWIS-FULLER (Jamaica) endorsed the comments of South Africa. Should the government 
be responsible for deciding on the competent authority, there would probably be no difficulty; in some 
countries, the government might well delegate the function of due diligence to the tobacco industry, 
and in others to another body such as a licensing authority. 

 Dr AL-LAWATI (Oman) welcomed the Chair’s suggestion that interested Parties should 
consult informally to resolve the issue of due diligence, and suggested that they might also want to 
consider other difficult issues. 

 The CHAIR said that the group should focus on the entity to be responsible for conducting due 
diligence, and invited representatives of Australia, Brazil, China, the European Community, India, 
Jamaica, Mexico, Oman and South Africa to hold informal consultations and report back to the 
Committee at a subsequent meeting. 

 Dr LEWIS-FULLER (Jamaica) and Mr GAO Xingzhi (China) said that they would be prepared 
to participate in the informal group. 

 Mr ROWAN (European Community), said that he too would be willing to join the informal 
group. Noting the diverging views, and the complexities and scope of the due diligence issue, he 
reiterated his proposal that the Conference of the Parties should establish a compliance body through 
the Convention Secretariat. 
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 Dr ANIBUEZE (Nigeria) said that there was little point in establishing an informal group if 
positions were unlikely to shift; he was in favour of open negotiation by the Committee. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and responding to a request from Mr DAGANEE (Libyan 
Arab Jamahiriya) for clarification, said that there was a logical progression between paragraphs 5 
and 6. Under paragraph 5, Parties were required to take all the necessary measures to ensure that due 
diligence was carried out. If, under paragraph 6, there was enough evidence from the due diligence to 
show that the person concerned had been involved in illicit activities, the supply of products to that 
person would be blocked. 

 Ms MATSAU (South Africa) said that, while some Parties wanted due diligence to be 
conducted by the tobacco industry, low-income Parties like South Africa, lacking the means to verify 
its proper implementation, considered that due diligence should be performed by governments. One 
possible solution would be to leave it to each Party to decide who was to be responsible for due 
diligence. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, agreed that it was essential to ensure and verify that due 
diligence had taken place. The South African suggestion had merit and might be considered by the 
informal group. 

 The CHAIR suggested that further consideration of Article 6 should be suspended pending the 
discussions of the informal group, to be coordinated by the European Community. 

It was so agreed. 

(For continuation of the discussion on Article 6, see summary record of the seventh meeting.) 

• Article 8: Record-keeping (continued from the third meeting) 

 The CHAIR invited comments on the revised draft text of Article 8 on record-keeping, which 
read:  

PART III: SUPPLY CHAIN CONTROL 

Article 8 

Record-keeping 

1. [Each Party [shall] / [should] require [that] [the tobacco industry] [all natural and legal 
persons engaged in the commercial sale of tobacco or in the manufacture, sale, [distribution, storage, 
shipment,] import or export of tobacco products [or manufacturing equipment used in the manufacture 
of tobacco products]] [to] maintain complete and accurate records of all transactions relevant to the 
objectives and purposes of this Protocol [in accordance with its national laws and regulations].] 

or 

 [Each party shall require that all natural and legal persons engaged in the activities 
referred to in Article 5.1: 
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(a) maintain complete and accurate records of all transactions relevant to the objectives 
and purposes of this protocol 

(b) provide general information on the market, where one exists, production volumes, 
imports, exports and/or sales, trends, forecasts, and other relevant information 

(c) the quantities of all tobacco, tobacco products, and manufacturing equipment used 
in the manufacture of tobacco products in the licencee’s possession, custody or control 
kept in stock in tax and customs warehouses under the regime of transit or duty 
suspension as of the date of the request.] 

[2. Each Party [shall] / [should] require persons licensed in accordance with Article 5 to provide 
the following information to the competent authorities, on request: 

(a) general information on market volumes, trends, forecasts and other relevant information; 
and 

(b) the quantities of [raw materials [and inputs in the production of tobacco,]] [tobacco,] 
tobacco products, [key inputs] [and manufacturing equipment used in the manufacture of 
tobacco products] in the licencee’s possession, custody or control kept in stock in tax and 
customs warehouses under the regime of transit or duty suspension as of the date of the request.] 

3. With respect to [raw materials and inputs in the production of tobacco,] tobacco, tobacco 
products[, key inputs] [and manufacturing equipment used in the manufacture of tobacco products] 
sold or manufactured on the territory of the Party for export outside the territory of the Party or subject 
to duty-suspended movement in transit on the territory of the Party, each Party [shall] / [should] [in 
accordance with its national laws and regulations] require that persons licensed or equivalently 
approved in accordance with this Protocol provide the competent authorities in the country of 
departure (electronically where the appropriate infrastructure exists) at the time of departure from their 
control with the following information [upon request]: 

(a) date of shipment from the last point of physical control of the products by the person 
licensed in accordance with this Protocol; 

(b) details concerning the products shipped (including brand, amount, warehouse); 

(c) intended shipping destination; 

(d) identity of the person to whom the products are being shipped; 

(e) mode of transport, including the identity of the transporter; 

(f) expected date of arrival of the shipment at the intended shipping destination; and 

(g) intended market of retail sale or use. 

[4. [When feasible, each Party shall require that tobacco growers and retailers maintain complete 
and accurate records of all relevant transactions in which they engage [in accordance with its 
national laws and regulations].] 

or 



 SUMMARY RECORDS: COMMITTEE A – SIXTH MEETING 69 
 
 
 
 
[Each Party shall endeavour, where feasible, to apply the requirements of this Article to all 
natural and legal persons engaged in the activities referred to in Article 5.2.] 

[5. For the purposes of implementing paragraph 1 of this Article, each Party shall adopt effective 
legislative, executive, administrative or other measures to require that all records are: 

(a) maintained for a period of no fewer than five years; 

(b) made available to the competent authority or authorities; and 

(c) as far as feasible, kept in a common format or as prescribed by the competent authorities. 

6. Each Party shall, as appropriate and subject to national laws, establish a system for sharing all 
records kept in accordance with this Article with other Parties. 

7. Parties shall endeavour to cooperate, with each other and with competent international 
organizations, in progressively sharing and developing improved [technologies] / [methods] for 
record-keeping.] 

Paragraph 1 

 Mr NAGATOMO (Japan) said that he would prefer the word “should” in paragraph 1 to be 
retained. 

 Mr DE CAMPOS RIBEIRO (Brazil) said that responsibility for the activities outlined in 
paragraph 1 fell to the tobacco industry. Accordingly, the phrase beginning with “all natural and legal 
persons” in the first line and ending with “ of tobacco products” in the fourth line should be deleted. 

 Mr TORRES MARTIN (Colombia) suggested the addition of “raw materials and inputs for 
tobacco product manufacture” before “maintain”. 

 Mr GELVEZ (Bolivarian Republic of Venezuela) said that deletion of the phrase beginning 
with “all natural and legal persons” would limit the scope of the Article since not all tobacco products 
were produced by the tobacco industry alone. It would be more appropriate to delete the reference to 
“the tobacco industry”, since the industry itself was considered to be a natural or legal person. 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) said that the activities outlined in 
paragraph 1 of Article 8 were linked to those mentioned under Article 5.1 He suggested that 
paragraph 1 of Article 8 might therefore be amended to read: “persons engaged in the activities 
referred to in Article 5.1”. 

 Ms GRANZIERA (WHO Secretariat, Office of the Legal Counsel) said that it was her 
understanding that the tobacco industry included legal persons rather than natural persons engaged in 
the commercial sale of tobacco. However, it was for the Parties to determine which terms to retain. 

The meeting was suspended at 18:00 and resumed at 19:00. 

 The CHAIR invited the Committee to continue its consideration of paragraph 1 of Article 8, and 
took it that the Committee could agree to use the version in the original Chairperson’s text as the basis 
for its work. 

It was so agreed.  
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 In response to a question from Mr ESCUDERO (Chile), the CHAIR said that the quorum that 
had existed before the meeting had been suspended remained valid. He further clarified that whatever 
might be agreed in committee was still open to final agreement in plenary. 

 The CHAIR said that, in the absence of any objection, he would take it that the Committee 
could agree to remove the square brackets around the phrase “in accordance with its national laws and 
regulations”. 

 Mr TAGOE (Ghana) said that he had some concerns about the phrase “national laws and 
regulations”, and suggested its deletion. 

 Mr LEBEPE (South Africa) added that the phrase was redundant since it was understood that 
each State Party would be governed by national laws and regulations. 

 The CHAIR said that the phrase was neutral, added clarity and acted as a safeguard for Parties. 
However, in some cases, national rules and regulations were superseded by an international 
instrument. In response to a comment from Ms ROA RODRÍGUEZ (Panama) on the similarities 
between the proposed new subparagraphs 1(b) and (c) and paragraph 2 of the Chairperson’s text, the 
CHAIR recalled that the Committee was focusing on the original version of paragraph 1.  The manner 
of record-keeping was under discussion; the responsibility for record-keeping would be taken up in the 
light of the discussions on paragraph 1 of Article 5. 

 Paragraph 2 

 Ms HEFFORD (Australia), supported by Mr TORRES MARTIN (Colombia) and Mr GAO 
Xingzhi (China), said that subparagraph 2(a) should be deleted. The language was too broad in scope 
and assumed forecasting obligations for licensed operators that were too general. 

 The CHAIR noting that one delegation was in favour of retaining subparagraph 2(a), suggested 
that it should be placed in square brackets. 

It was so agreed. 

 Paragraph 3 

 Mr DE CAMPOS RIBEIRO (Brazil), referring to subparagraph 2(b), emphasized the 
importance that Brazil attached to the suppression of any reference to tobacco as a raw material and 
manufacturing equipment; the protocol must focus on the control of tobacco products. 

 Mr TORRES MARTIN (Colombia) stressed that reference should be made to raw materials and 
inputs in the production of tobacco, as well as to manufacturing equipment used in the manufacture of 
tobacco products. 

 The CHAIR, responding to a request from Mr OLDHAM (alternate to Mr Leguerrier, Canada) 
proposed that the external square brackets around paragraph 2 and subparagraphs 2(a) and (b) be 
removed while retaining the existing square brackets around the controversial elements.  

It was so agreed.  

 Ms BARILLAS MORALES (Guatemala), supported by Mr SAMUDA (Panama), proposed the 
addition of “or temporary regime” after “duty suspension” in subparagraph 2(b). He said that the 
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phrase “in accordance with its national laws and regulations” had been included in paragraph 1 and 
could therefore be deleted from paragraph 3. 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) said that he would prefer the phrase to be 
retained in paragraph 3. 

 The CHAIR proposed that the square brackets around “in accordance with its national laws and 
regulations” should be removed. 

It was so agreed. 

 Mr DE CAMPOS RIBEIRO (Brazil) reiterating his country’s stated position, requested that the 
word “tobacco” in paragraph 3 be placed in square brackets after “raw materials and inputs in the 
production of tobacco”. 

 The CHAIR proposed the removal of the square brackets around the words “upon request” at 
the end of paragraph 3. 

It was so agreed.  

 The CHAIR, responding to a proposal from Mr TAGOE (Ghana) that subparagraph 3(c) should 
be amended to read: “intended shipping routes and destinations”, took it that the Committee could 
agree to that proposal. 

It was so agreed.  

 Mr ESCUDERO (Chile) said that the words “or the enterprise” should be inserted after “identity 
of the person” in subparagraph 3(d). 

 Mr TORRES MARTIN (Colombia) said that in the interests of consistency, the beginning of 
subparagraph 3(d) should be amended to read: “identity of the natural or legal person[s]”. 

 The CHAIR took it that the Committee could agree to the amendment by Colombia, and to 
removal of the brackets around “natural or legal”.  

It was so agreed.  

 The CHAIR, responding to a request from Mr GAO Xingzhi (China), proposed that 
subparagraph 3(g) be placed in square brackets. In addition he proposed that the square brackets 
around paragraph 4 be removed. 

It was so agreed.  

Paragraph 4 

 Mr OLDHAM (alternate to Mr Leguerrier, Canada) suggested that, in the interests of 
consistency, the words “relevant transactions” should be replaced with the language used in 
paragraph 1, namely “all transactions relevant to the objectives and purposes of this Protocol”. 

 The CHAIR questioned the need for that amendment since it was clear from the text that the 
same transactions were meant. 
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 Mr TORRES MARTIN (Colombia) suggested that the words, “except for traditional growers 
working on a non-commercial basis” should be inserted after “tobacco growers” in paragraph 4, to 
ensure consistency with other international instruments. 

 The CHAIR said that, in the absence of any objection, he would take it that the Committee 
could agree to delete the alternative version of paragraph 4 and remove the square brackets around “in 
accordance with its national laws and regulations” at the end of the Chairperson’s version.  

It was so agreed.  

 Ms HEFFORD (Australia) suggested that efforts might be made to establish a definition of 
“traditional growers working on a non-commercial basis”. 

 The CHAIR suggested that a footnote should be added after the wording suggested by 
Colombia. 

 Paragraph 5 

 Mr GÖRÜN (Turkey) said that in paragraph 5 “When feasible” should be replaced with “If 
feasible” to provide for a greater degree of conditionality. 

 Mr TAGOE (Ghana) said that the wording “Where feasible” might be preferable. Furthermore, 
traditional growers should be understood to mean subsistence growers, namely those who grew for 
personal consumption only. 

 The CHAIR said that he would prefer to avoid lengthy discussion and trusted that the 
representative of Ghana would be prepared to accept “If feasible”. In addition, and in the absence of 
any objection, he would take it that the Committee could agree to remove the brackets around the 
introductory part of paragraph 5. 

It was so agreed. 

 The CHAIR, responding to a request from Mr TAGOE (Ghana) that in subparagraph 5(a), the 
words “no fewer”, preceding “than five years”, should be replaced with “not less”, took it that the 
Committee could agree to that proposal. Responding to a request from Mr ROWAN (European 
Community), he confirmed that the proposed subparagraph 5(a) would include the words “not less” 
and “five years” in square brackets.  

It was so agreed. 

 Mr GAO Xingzhi (China) endorsed that proposal and asked why a period of five years had been 
set. 

 Mr TORRES MARTIN (Colombia) said that, under most business and accounting legislation, 
enterprises or legal persons were required to maintain their records for not less than five years. 

 The CHAIR proposed that the square brackets around subparagraphs 5(b) and 5(c) should be 
removed. In subparagraph 5(b) “competent authority or authorities” should be replaced with 
“competent authority/ies”. The same formulation should be used in subparagraph 5(c). 

It was so agreed. 
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 The CHAIR, responding to a request from Mr FISCH BERREDO MENEZES (Brazil) that, for 
ease of understanding, the beginning of subparagraph 5(c) should be amended to read: “kept in a 
common format, as far as possible, or”, took it that the Committee could agree to that amendment and 
in addition to remove the square brackets around paragraph 6. He drew attention to the strong 
qualifying language in that paragraph. 

It was so agreed.  

Paragraph 6 

 The CHAIR, responding to a request from Mr RAMAKRISHNAN (India) that the words 
“details contained in” should be inserted after “sharing” in paragraph 6, took it that the Committee 
could agree to that proposal. 

It was so agreed. 

Paragraph 7 

 The CHAIR took it that the Committee could agree to remove the square brackets around 
paragraph 7, on the understanding that the internal brackets would remain. 

 Ms HEFFORD (Australia) suggested that the end of paragraph 7 should be amended to read: 
“improved systems for record-keeping”. 

 The CHAIR said that “systems” might be too broad in scope and suggested that the wording 
“improved technologies and methods” might be preferable.  

Dr Anibueze took the Chair. 

• Article 9: Security and preventive measures (continued from the third meeting) 

 The CHAIR invited the Committee to consider the revised draft text of Article 9, which read:  

PART III – SUPPLY CHAIN CONTROL 

Article 9 

Security and [other] preventive measures 

1. Each Party shall adopt[, in accordance with its constitutional process] and implement 
[effective legislative, executive, administrative or] other measures [in force in the country] [in 
accordance with national law] to require that [all natural and legal persons engaged in [[commercial 
sales] of tobacco or [in the manufacture, sale, [distribution, storage, shipment,] import or export of 
tobacco products or] [manufacturing equipment used in the manufacture of tobacco products]] / [the 
tobacco industry] [the activities referred to in Articles 5.1 and 5.2]] take all [reasonably] 
[practicable] measures to prevent the diversion of [raw materials and inputs in the production of 
tobacco,] / [basic inputs, raw materials, and] [tobacco,] tobacco products[, key inputs,] [and 
manufacturing equipment used in the manufacture of tobacco products] / [and tobacco 
manufacturing equipment] into illicit trade channels. 

2. Each Party [shall] / [should] [where [appropriate] / [necessary]] ensure that any contravention 
of the measures adopted pursuant to paragraph 1 of this Article is subject to appropriate criminal, civil 
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[and/]or administrative procedures and effective, proportionate and dissuasive sanctions, including, as 
appropriate, suspension or cancellation of a licence [and prohibition of the licencee from re-applying 
for a licence during a five-year period] / [. The competent authorities of each Party shall undertake 
strict audit to the licencee who re-applies for a license after such suspension or cancellation]. 

[3. [Each Party shall adopt and implement effective legislative, executive, administrative or other 
measures [to] / [shall] require that tobacco products are not intermingled with non-tobacco products 
during the progression through the supply chain of tobacco products, including during storage, 
warehousing, transit, transport, import and export[, if intended to conceal or disguise tobacco 
products].]] 

or 

 [Each Party may adopt and implement effective legislative, executive, administrative or 
other measures to expand the depth of its minimum obligations pursuant to this Article and to 
further enhance its security and preventive measures scheme. Additional measures may include:  

(a) requiring suspension or cancellation of a license and prohibition of the licencee from 
re-applying for a license during a five year period for contravention of the measures 
adopted pursuant to paragraph 1 of this Article; 

(b) requiring that tobacco products are not intermingled with non-tobacco products 
during the progression through the supply chain of tobacco products, including during 
storage, warehousing, transit, transport, import and export; 

(c) Establishing specific requirements relative to acceptable forms of payment and the 
reporting of cross-border transfers of substantial quantities of cash; 

(d) Requiring that all natural and legal persons engaged in commercial sale of leaf 
tobacco or in the manufacture, sale, distribution, storage, shipment, import or export of 
tobacco products or manufacturing equipment used in the manufacture of tobacco 
products shall supply such products only in amounts commensurate with legitimate 
consumption or use in the intended market of use or retail sale; 

(e) Requiring that persons involved in the trade in tobacco products be liable for 
reporting “suspicious activities” relative to the tobacco trade to its competent authorities.] 

[4. Parties should require that [natural or legal persons engaged in [trade] / [sales] in [raw 
materials or inputs in the production of tobacco,] tobacco, tobacco products[, key inputs,] [or 
manufacturing equipment used in the manufacture of tobacco products]] / [the tobacco industry] 
report [to competent national authority] [the cross-border transfer of] substantial quantities of cash 
[in the amount [of at least [USD] / [EUR] 10 000] / [as stipulated in the currency requirements of 
the domestic Reserve Bank,] [or less than that in accordance with local regulations and laws] or 
any amount as agreed to in mutual legal assistance treaties] or appropriate negotiable instruments.] 

[[5. [Parties [should] / [shall] require [that] payments for transactions relating to the manufacture, 
sale, distribution, storage, shipment, import or export of tobacco products and manufacturing 
equipment used in the manufacture of tobacco products [to] be allowed only [in the [national] 
currency and in the [same amount [as] / [shown on] the invoice for those products] / [consideration 
in money including all duty and taxes, if any, which the supplier received from the recipient for 
that supply][, and] only by [bank] wire [transfer] or [a] cheque [, or other legal modes of 
payment] from [the] financial institutions located on the territory of the intended market of retail sale 
of the tobacco products and shall not be operated through any other [alternative remittance] / 
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[financial transaction] system]] / [using a form of legal tender and generally accepted payment 
methods] / [through a legitimate mode of payment employed in the territory of the intended 
market of retail sale of the tobacco products]. [Cash payments, could be considered but only 
where the nature and scale of the customer’s business is such that it is not commercially feasible 
under local conditions to use any other form of payment.]]] 

or 

 [Each party shall require that payments for transactions pursuant to the activities 
referred to in Article 5.1 be allowed only in the same currency and the same amount as the 
invoice for the transaction, and only by bank cheque or wire from the financial entity situated 
on the territory where the business of one of the Parties to the operation is located, and shall not 
be operated through any other alternative remittance system.] 

[6. [Each Party [shall] / [should] require that all natural and legal persons engaged in [commercial 
sale of tobacco or in the manufacture, sale, distribution, [storage, shipment,] import or export of 
tobacco products or] / [the activities referred to in Article 5.1, the supply of tobacco, tobacco 
products and] manufacturing equipment used in the manufacture of tobacco products shall supply 
such products only in amounts commensurate with legitimate consumption or use in the intended 
market of use or retail sale and refuse to supply such items in amounts that exceed such consumption 
or use.]] 

or 

 [The Parties require that all natural or legal persons engaged in the manufacture, sale, 
distribution, storage, shipment, import or export of tobacco products or manufacturing 
equipment used in the manufacture of tobacco products shall supply such products only in the 
amounts recognized by the competent national authorities, commensurate with consumption or 
use on the local market.] 

7. Each Party [shall] / [should] require that [all natural and legal persons engaged in [the 
manufacture, sale, distribution, storage, shipment, import or export of tobacco products or 
manufacturing equipment used in the manufacture of tobacco products]] / [the tobacco industry] [the 
activities referred to in Article 5.1] report all suspicious transactions to the competent authorities.]] 

 The CHAIR asked whether the Committee wished to remove the square brackets around “in 
accordance with its constitutional process” in paragraph 1. 

 Ms GRANZIERA (WHO Secretariat, Office of the Legal Counsel), responding to a request 
from Mr TORRES MARTIN (Colombia) for clarification, said that “constitutional process” should be 
understood to mean internal constitutional processes. 

 Mr TORRES MARTIN (Colombia) said that, for the purposes of consistency, it would be 
preferable to use the phrase “in accordance with its national laws and regulations”. 

 The CHAIR took it that the Committee could agree with that amendment, which would obviate 
the need for the words “in force in the country”. In the absence of any objection, he would take it that 
the Committee could also agree to remove the square brackets from the phrase beginning “in the 
manufacture, sale”  

It was so agreed. 
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 The CHAIR asked whether the Committee could agree to remove the square brackets around 
Article 9 as a whole, on the understanding that the internal square brackets would be retained. 

 Mr AZOFF (Israel) requested that paragraph 1 be placed in square brackets; the phrase “all 
reasonably practicable measures” was unclear and could lead to difficulties in the process of 
legislation. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, drew attention to the flexible intent of paragraph 1: Parties 
were requested to implement measures requiring the persons involved in trade to take reasonable steps 
to prevent diversion of products into illicit trade channels. Each Party should decide on the means to 
be used to achieve that objective, whether legislative or simply administrative measures, in accordance 
with its national circumstances. 

 Mr AZOFF (Israel) said that he would not insist on the text being placed in square brackets, but 
would reserve the right to return to the issue. 

 The CHAIR said that the Committee could return to the matter once the work on Article 5 had 
been completed. 

 Mr TORRES MARTIN (Colombia) said that the concerns of Israel might be met by replacing 
“practicable” with “effective”; the square brackets could then be removed. 

 The CHAIR took it that the Committee could agree to the proposal by Colombia. 

It was so agreed. 

 Mr ROWAN (European Community) said that he would prefer the square brackets around “raw 
materials and inputs in the production of tobacco / basic inputs, raw materials, and tobacco,” to be 
retained. 

 Mr LEBEPE (South Africa) said that he had no objection to removing the square brackets 
around “key inputs”. 

 Mr ROWAN (European Community) and Mr NJOKU (Nigeria) said that they could agree to the 
deletion of the square brackets around “and manufacturing equipment used in the manufacture of 
tobacco products”. 

 Mr TORRES MARTIN (Colombia) recalled that paragraph 1 sought to prevent diversion from 
the supply chain into illicit trade channels. That objective might not be achieved if much of the text 
was left in square brackets, and he called for the removal of many of them, including those around the 
phrase “raw materials and inputs in the production of tobacco”. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) said that, as he understood it, an 
agreement had been reached to remove the square brackets around “and manufacturing equipment 
used in the manufacture of tobacco products”. 

 Mr TORRES MARTIN (Colombia) said that the Parties in the WHO Latin American Region 
considered that “equipment” should not be included in the text. However, he would be prepared to 
accept the removal of the square brackets around “manufacturing equipment used in the manufacture 
of tobacco products” on the understanding that those around the phrase “raw materials and inputs in 
the production of tobacco” would also be deleted. 
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 Ms MATSAU (South Africa) said that she would prefer the phrase “key inputs” to be retained; 
the term “basic inputs” was unclear. 

 Mr RAMAKRISHNAN (India) said that he had no objection to including the phrase “and 
manufacturing equipment used in the manufacture of tobacco products”, and “key inputs”; the words 
“basic inputs, raw materials, and” should remain in square brackets. 

 Ms HEFFORD (Australia) said that, since it would be difficult to define or track “key inputs”, 
she would prefer the term to be omitted. However, it was for countries with strong views on the 
subject to negotiate an outcome among themselves. 

 Mr OOKA (Japan) said that it would be preferable to retain the square brackets around “key 
inputs” and “and manufacturing equipment used in the manufacture of tobacco products”. 

 Mr NJOKU (Nigeria) said that a particular problem in the African Region was the use of key 
inputs such as imported cigarette filters and papers used to make cigarettes that could not be traced and 
so contributed to illicit trade. The term “key inputs” should therefore be retained, and the square 
brackets around “tobacco” removed. 

 Mr TORRES MARTIN (Colombia) agreed that “key inputs and raw materials” should be 
understood to mean filters and papers used in the manufacture of cigarettes, not other inputs. For the 
sake of clarity, a definition to that effect should be included in Article 1. 

 Mr ROWAN (European Community) said that the term “key inputs” covered a vast amount of 
equipment and materials. As no key inputs were used solely for the manufacture of tobacco products, 
the term should not be included; it had not been included in the revised Chairperson’s text. 

 The CHAIR said that the terms under discussion would remain in square brackets. 

 Mr LEBEPE (South Africa) recalled that a consensus had been reached to remove the words 
“should” and “where appropriate” from paragraph 2. 

 Mr OOKA (Japan) said that if “should” were deleted, the words “where appropriate” should be 
retained. 

 Mr ROWAN (European Community) said that he wished to place on record that the terms 
“should where appropriate/necessary” should be removed from paragraph 2; it needed to be made 
clear that any infringements of law would be dealt with appropriately. 

 Mr OOKA (Japan) stressed that proportionality was needed and that the Parties should be 
afforded flexibility. Supported by Ms HEFFORD (Australia) and Mr SAMUDA (Panama), he 
suggested that the phrase “in accordance with national laws” should be inserted at the beginning of the 
paragraph; the term “where appropriate” could then be deleted. 

 Mr ROWAN (European Community) said that he would prefer paragraph 2 to include the 
wording “criminal, civil or administrative procedures”. 

 Mr AL BAKER (United Arab Emirates) proposed the insertion of “or” between “criminal” and 
“civil”. 

 The CHAIR took it that the Committee could agree the text as so amended. 
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It was so agreed. 

 Ms GRANZIERA (WHO Secretariat, Office of the Legal Counsel), responding to a request for 
clarification from the CHAIR, said that the phrase “and prohibition of the licencee from re-applying 
for a licence during a five-year period” was an additional condition to the suspension or cancellation 
of the licence to the effect that the licensee could not re-apply for a licence for a period of five years. 

 Mr TORRES MARTIN (Colombia) proposed the deletion of paragraph 2; the issues to which it 
referred were covered in Part IV concerning offences. 

 Mr LEBEPE (South Africa) supported the deletion of the phrase “and prohibition of the licencee 
from re-applying for a licence during a five-year period”. 

 Mr GAO Xingzhi (China) endorsed that view, adding that Parties should be able to decide on 
the time period in accordance with their national laws. If there was general agreement to remove the 
phrase, China would be prepared to withdraw its alternative proposal, which read: “The competent 
authorities of each Party shall undertake strict audit to the licencee who re-applies for a license after 
such suspension or cancellation”. 

 Mr TORRES MARTIN (Colombia) stressed that paragraph 2 should be deleted and 
incorporated in Article 14 on sanctions. A note should be added to the effect that the placement of the 
Article required further discussion. 

 The CHAIR said that the Committee should at present focus on the content of the paragraph; its 
placement could be considered during the discussion of Article 14. 

 Mr ROWAN (European Community) endorsed that approach and supported the deletion of all 
the text after “cancellation of a licence”. 

 The CHAIR took it that the Committee could agree to delete the wording after “cancellation of a 
licence”, and to review the placement of the article during the discussion of Article 14. 

It was so agreed. 

 The CHAIR said that a number of new proposals had been made concerning paragraph 3; he 
took it that the Committee could base its discussions on the revised Chairperson’s text. 

It was so agreed. 

 Ms HEFFORD (Australia) said that she was uncomfortable with the term “intermingled” and 
wondered whether the proposed addition of “if intended to conceal or disguise tobacco products” was 
an attempt to explain it. 

 The CHAIR said that, as he understood it, the term “intermingled” meant an intent to conceal 
cigarettes and other commodities within the same packaging. 

 Ms HEFFORD (Australia) said that, in the interests of clarity, a definition of the term should be 
included in the text. 

 Mr ROWAN (European Community) proposed that the whole paragraph 3 be deleted because in 
its present form it would be too cumbersome to enforce, particularly as the supply chain extended 
down to retail. Furthermore, the issue should be examined under Article 11, relating to free zones: in 
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free zones in particular, serious problems arose when cigarettes were mixed with other goods and 
incorrectly described.  

 (For continuation of the discussion on Article 9, see summary record of the seventh meeting.) 

The meeting rose at 21:35. 
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SEVENTH MEETING 

Friday, 3 July 2009, at 10:25 

Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 
 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./4, FCTC/COP/INB-
IT/3/INF.DOC./6, FCTC/COP/INB-IT/3/INF.DOC./7 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

• Article 6: Customer identification and verification (continued from the sixth meeting) 

 The CHAIR invited the representative of the European Community to report on the progress 
made by the informal group established at the previous meeting to consider Article 6. 

 Mr Mc MICHAEL (European Community) said that the Parties represented had discussed how 
due diligence processes were conducted in their respective countries. Some Parties had binding 
agreements with tobacco manufacturers requiring the manufacturer to conduct due diligence on its first 
customer; that customer would then carry out due diligence on its subsequent customers. Other Parties 
had indicated that in their countries, due diligence processes were carried out by a national authority. 
The importance of due diligence to the protocol was agreed but views diverged as to how it should be 
carried out under Article 6. It had been suggested that due diligence should be made a requirement for 
the granting of a licence under Article 5, although that was not legislatively possible for some 
countries. A possible solution would be to incorporate the words “either/or” in Article 6 to give Parties 
the option to select who would carry out due diligence: either a national authority or for those involved 
in the sale of tobacco products to do so on their customers. 

 The CHAIR thanked the informal group for its efforts and proposed that it should continue its 
work with a view to developing textual proposals. 

 Ms HEFFORD (Australia), Professor PRAKIT VATHESATOGKIT (Thailand) and 
Dr ANIBUEZE (Nigeria) supported that proposal, as did Dr PRASAD (India) who added that the 
Parties in the WHO South-East Asia Region were in favour of establishing an obligation for due 
diligence and could support the proposal that the Parties themselves should decide on the mechanism 
for the performance of due diligence processes. 

 Mr ROWAN (European Community), expressing support for the proposal by the CHAIR, 
agreed that work on developing an agreed text would continue immediately. 

 (For continuation of the discussion on Article 6, see summary record of the eighth meeting.) 

• Article 9: Security and preventive measures (continued) 

 The CHAIR invited the Committee to resume its consideration of paragraph 3.  
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 Dr ANIBUEZE (Nigeria) recalled that the only issue raised with regard to paragraph 3 of the 
Article at the previous meeting had been the use of the term “intermingled”. Australia had expressed 
willingness to accept its inclusion in the text, provided that the term was defined. 

 The CHAIR said he took it that the Committee could agree to delete the word “shall” before 
“require that tobacco products”, and the brackets from the phrase “if intended to conceal or disguise 
tobacco products”, and deletion of the second alternative text proposed for paragraph 3.  

 Ms TUCKER (European Community) said that the problem of intermingling was a very specific 
one that occurred primarily in free-trade zones. For that reason, the paragraph should be moved to 
Article 11 concerning free-trade areas and duty-free sales. 

 Mr TAGOE (Ghana) said that he would not support moving paragraph 3 to Article 11; 
intermingling meant concealment and was an issue that affected all customs regimes. 

 Ms TUCKER (European Community) reiterated the importance of clarifying the meaning of 
“intermingled”. The use of that term in the paragraph as it currently stood actually described actions 
closer to that of “groupage”, namely the carrying of tobacco products together with other different 
products through the supply chain. “Intermingling” was a technical customs term to describe a specific 
process: for example, a container described as carrying one set of goods entered the free zone 
warehouse and then left, described as carrying those same goods, but with the original load having 
been replaced with cigarettes. Furthermore, it should not be understood as “concealment”, which was a 
deliberate attempt to hide the cigarettes. 

 Mr OOKA (Japan) endorsed the comments of the previous speaker, as did Mr COULOMBE 
(alternate to Mr Leguerrier, Canada) who agreed that the paragraph should be moved to Article 11. 

 Mr TORRES MARTIN (Colombia) said that intermingling occurred not only in free zones but 
also during storage, transit and other import and export operations. Accordingly, he would prefer the 
text to remain where it stood. 

 Mr LEBEPE (South Africa) endorsed that view. 

 The CHAIR asked whether the Committee could agree to remove the brackets around 
paragraph 3 and attach an asterisk to the term “intermingled” to show that it needed to be defined. A 
footnote should be added to the effect that the placement of the Article required further discussion. 

 Ms TUCKER (European Community), supported by Mr COULOMBE (alternate to 
Mr Leguerrier, Canada), said that the brackets around the paragraph should be retained.  

 The CHAIR suggested that the Committee should remove the external brackets from 
paragraph 4 and the internal brackets from the phrase “natural or legal persons engaged in trade”. He 
took it that the Committee could agree to delete the word “sales”, retain “trade”, delete “the tobacco 
industry” and remove the brackets from “to the competent national authority”. 

It was so agreed.  

 Mr LEBEPE (South Africa) said that the Parties in the WHO African Region considered that the 
word “should” ought to be replaced by “shall”. It would also be preferable to identify the competent 
national authority, such as the central bank or the customs services. 
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 The CHAIR said that the competent authority should be understood to be the authority assigned 
by government to receive reports. 

 Ms TUCKER (European Community) asked whether the word “report” meant that Parties were 
to report after the event or at the time of the event, by means of a declaration. 

 Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that in order to remove the 
many ambiguities regarding reports, including the timing thereof, the words “and in accordance with 
procedures established by such an authority” could be inserted after “competent national authority”. 

 Mr MOREWANE (South Africa), speaking on behalf of the Parties in the WHO African 
Region, said that it should be made clear in the text that equipment used in the manufacture of tobacco 
products should also be subject to security and preventive measures. 

 Dr ANIBUEZE (Nigeria) recalled that, at the previous meeting, it had been agreed to retain the 
reference to manufacturing equipment in paragraph 1. 

 The CHAIR noted that Japan had indicated its objection to the removal of the brackets from “or 
manufacturing equipment used in the manufacture of tobacco products”. 

 Mr ROWAN (European Community) said that the word “external” should be inserted before 
“border[s]”. 

 Ms TUCKER (European Community) explained that under current legislation, cash declarations 
took place at the external borders of the European Union, not internally within the European Union 
itself. 

 Mr TORRES MARTIN (Colombia) supported the inclusion of the word “external”. It was his 
understanding that when a commodity entered the European Union, the customs formalities completed 
at the point of entry would suffice for all the member countries. 

 Mr PINEDA (Mexico), speaking on behalf of the Parties in the WHO Region of the Americas, 
said that the specific reference to “the tobacco industry” should be retained. 

 The CHAIR pointed out that it had already been agreed to delete that reference. 

 Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that if the Committee 
considered the tobacco industry to be subsumed within the broader category of natural or legal persons 
engaged in trade or in the production of tobacco, it would be unnecessary to make specific reference to 
the industry in the paragraph. 

 The CHAIR took it that the Committee could agree to the suggestion to include the word 
“external” in the paragraph and to retain the reference to “the tobacco industry” pending a decision on 
whether or not the industry was understood to be subsumed within the category of natural or legal 
persons. 

It was so agreed. 

 The CHAIR asked whether the Committee could agree to remove the brackets from the phrase 
“or equivalent as stipulated in the currency requirements of the domestic Reserve Bank”, the words 
“or equivalent” having been omitted in error from the revised draft text before the Committee. 
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 Mr LEBEPE (South Africa) said that it was his understanding that an agreement had been 
reached to delete the references to specific currencies in paragraph 4. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) said that he opposed the removal of the 
brackets; the provision related mainly to money laundering, which was already partially addressed 
under paragraph 2 of Article 7 of the United Nations Convention against Transnational Organized 
Crime. 

 The CHAIR suggested that interested Parties should be asked to consult informally on the 
monetary aspects of the paragraph with a view to developing acceptable wording. 

It was so agreed.  

 The CHAIR asked whether the Committee could agree to delete the alternative version of 
paragraph 5 and use the Chairperson’s text as the basis for its discussion, in which case the external 
brackets should be removed from the paragraph and the word “shall” should be deleted. 

It was so agreed.  

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and responding to a request for clarification from 
Ms HEFFORD (Australia), said that the intent of paragraphs 4 and 5 was to make the supply chain 
more secure by identifying suspect transactions and the avoidance of payment mechanisms that would 
circumvent the normal control measures for legitimate trade. He exemplified large cash payments and 
other possible indicators of money laundering. 

 Ms HEFFORD (Australia) said that the text might be simplified by using language to the effect 
that transfers of funds could be accepted consistent with the legal mode of payment in the territory 
concerned. 

 The CHAIR suggested that the representatives of Australia and India should be asked to consult 
informally with a view to drafting a simplified version of paragraph 5. 

It was so agreed. 

 The CHAIR said he took it that the Committee wished to delete the alternative version of 
paragraph 6 and remove the external brackets from the text of the paragraph to be considered. 

It was so agreed. 

 Mr OOKA (Japan) said that he would prefer that the word “should” be retained. 

 Ms HEFFORD (Australia) asked what the term “legitimate consumption” meant and how it was 
measured. 

 Mr TORRES MARTIN (Colombia), supported by a textual clarification from Mr FISCH 
BERRDO MENEZES (Brazil), said that the phrase “raw materials and inputs for tobacco products” 
should be inserted in the text. 

 Mr AZOFF (Israel) said that he shared the concerns expressed regarding the term “legitimate 
consumption”. In addition, the words “storage, shipment” should remain in square brackets, since the 
person storing or shipping the tobacco often had no responsibility in regard to the transaction. 
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 The CHAIR agreed that it would be difficult to define “legitimate consumption” and suggested 
that the term “estimated consumption” might be more appropriate. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body, said that the intent was to ensure that the right amount of 
product entered a market for consumption in that market. The term “estimated consumption” might 
therefore be suitable. 

 In the absence of any objection, the CHAIR said that he would take it that the Committee could 
agree to replace the term “legitimate consumption” with “estimated consumption”. 

It was so agreed.   

 Professor TIDJANI (Togo) suggested replacing “consumption” with “national demand”. 

 The CHAIR proposed the removal of brackets from the words “storage, shipment”. 

It was so agreed.  

 Mr KABWEBWE TSHILOMBO (Democratic Republic of the Congo) drew attention to an 
error in the French language version of the paragraph, which used the phrase “l’utilisation estimée sur 
le marché sur lesquels”. 

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and replying to the comment made by the representative of 
Togo, said that the term “consumption” had been deliberately chosen in order to convey the idea that 
supply was equivalent to actual consumption in a particular market. The term “demand” was broader 
in scope than “consumption”; there could be high demand for cigarettes in a particular country if the 
intent was to smuggle those cigarettes to another country. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) said that paragraph 6 should be kept in 
square brackets since it would be very difficult for Parties to implement the actions provided for in the 
text. In addition, as there was some uncertainty as to whether the obligation provided for would be 
binding on the Parties, the word “should” at the beginning of the paragraph could conveniently be 
replaced by “may” in order to convey the idea of a legally non-binding obligation. 

 The CHAIR said that the word “should” usefully served the purpose of a non-binding 
obligation, whereas “may” would add a further layer of complexity to the discussion. 

 Mr COULOMBE (Canada) pointed out that, in the Framework Convention, “should” was 
sometimes used when clearly denoting a binding obligation. 

 Ms MADRAZO REYNOSO (Mexico) said that any provision must give legal certainty to the 
implementing authority and the natural or legal persons complying with it. There remained some 
uncertainty about the criteria for measuring quantities even with the use of the term “estimated 
consumption”, and she therefore supported the suggestion by Canada to keep the paragraph in 
brackets. 

 The CHAIR said he took it that the Committee could agree to insert the term “may” and keep 
the paragraph in brackets. 

It was so agreed. 
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 The CHAIR invited the Committee to consider the bracketed options contained in paragraph 7. 

 Mr TORRES MARTIN (Colombia) said that there was an ethical and moral obligation on all 
natural and legal persons engaged in the activities provided for to report all suspicious transactions to 
the competent authorities. He requested that the phrase “raw materials and inputs for tobacco 
products” be inserted before “manufacturing equipment”. 

 The CHAIR said he took it that the Committee could agree to remove the brackets from the 
phrase beginning “all natural and legal persons”, as well as from “the activities referred to in 
Article 5.1” 

It was so agreed. 

 Mr LEBEPE (South Africa) said that, as suspicious transactions also occurred in transit, the 
word “transit” should be inserted before “shipment”. 

 The CHAIR said he took it that the Committee could agree with the proposal by South Africa. 

It was so agreed. 

 Ms ROA RODRÍGUEZ (Panama), noting that some 40% of the illicit trade in tobacco products 
was linked to the tobacco industry, asked how the industry was to be expected to denounce suspicious 
transactions in which it was itself involved. 

 The CHAIR invited the representative of Australia to propose a simplified text for paragraph 5. 

 Ms HEFFORD (Australia) said that the new text proposed by the representatives of Australia 
and India was the following: “Parties shall/should require that payments for transactions relating to the 
manufacture, sale, distribution, storage, shipment, import or export of tobacco products and 
manufacturing equipment used in the manufacturing of tobacco products be allowed only through 
legal modes of payment from the financial institutions located in the territory of the intended market of 
sale of the tobacco products, and should not be operated through any other alternate remittance 
system”. 

 The CHAIR suggested that the proposed new text should be used as the basis for the 
Committee’s discussion and that the previous version of paragraph 5 should be deleted. 

It was so agreed. 

 Replying to a point raised by Mr TORRES MARTIN (Colombia), the CHAIR said that the final 
text of paragraphs 4 and 5 would be checked carefully by the Convention Secretariat and the Legal 
Counsel to ensure consistency with other legal instruments, including the United Nations Convention 
against Corruption and the United Nations Convention against Transnational Organized Crime. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) requested that the proposed new 
paragraph be placed in square brackets. 

It was so agreed. 

 Mr LEBEPE (South Africa) suggested that Canada should work with Australia and India to 
develop wording that was acceptable to all Parties. 
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 Mr YEO Sew Meng (Singapore), referring to the proposed new text of paragraph 5, asked 
whether carriers shipping containers of cigarettes to a particular destination could receive payment 
only from the country of destination. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) said that, following their informal 
discussions on paragraph 4, Canada, Israel and South Africa proposed that the paragraph should end 
with the words: “cross-(external) border transfer of substantial quantities of cash as stipulated in 
national laws or regulations”. 

 Mr SOLOMON (WHO Secretariat, Office of the Legal Counsel) said that, for the purposes of 
consistency with other international legal instruments, including paragraph 2 of Article 7 of the United 
Nations Convention against Transnational Organized Crime, the words “and appropriate negotiable 
instruments” should be added after “cash”. As the reference in the paragraph to “Reserve Bank” could 
be interpreted as too restrictive, he suggested that the words: “with respect to the domestic Reserve 
Bank or appropriate monetary authority” might also be incorporated in the text.  

 Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of 
the Intergovernmental Negotiating Body and responding to the earlier question from the representative 
of Panama concerning paragraph 7, confirmed that the industry was required to inform Parties of any 
transactions that were not in line with normal business practice. The representative of Singapore had 
identified a flaw in the text that should be rectified; the carrier would expect to be paid by the 
organization that had ordered the shipment, which, in some circumstances, would not be located in the 
country of destination of the cigarettes. 

 Ms MADRAZO REYNOSO (Mexico), referring to paragraph 7, stressed the importance of 
legal certainty. The term “suspicious” needed to be defined and clear criteria developed to determine 
what constituted a suspicious transaction; otherwise the tobacco industry might fail to report certain 
transactions. 

 The CHAIR recalled that the term “suspicious transactions” was defined under Article 1. It 
could remain in brackets in paragraph 7 of Article 9, pending final agreement on the text of Article 1. 

 In response to a question from Mr YEO Sew Meng (Singapore) relating to paragraph 7, 
Mr WALTON-GEORGE (European Community), speaking in his capacity as Chairperson of the 
Intergovernmental Negotiating Body, said that shippers should be among those required to report 
suspicious transactions as they might identify unusual business trends. 

 (For continuation of the discussion on Article 9, see summary record of the ninth meeting, 
section 1.) 

• Article 10: Sale by Internet, telecommunication or other evolving technology (continued 
from the fourth meeting) 

 The CHAIR invited the Committee to consider the revised draft text reflecting the proposals of 
Committee A concerning Article 10, which read:  
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PART III: SUPPLY CHAIN CONTROL 

Article 10 

[Sale by Internet, telecommunication or any other evolving technology 

[Each Party shall require that [the tobacco industry and other] [all] legal and natural persons 
engaged in commercial sales of [tobacco or the manufacture [,] [or] sale[, distribution, storage, 
shipment, import or export] of  [raw material and inputs in the production of tobacco,] tobacco 
products [, key inputs] [or manufacturing equipment used in the manufacture of tobacco products]] / 
[cigarettes] conducting business through Internet-, telecommunication- or any other evolving 
technology-based modes of sale comply with all relevant obligations covered by this Protocol. 
[Retailing of tobacco products by means of the above ways of distribution should be banned.] [If 
the national law of Parties bans sales of tobacco products through modes of sales mentioned 
above, the national law of Parties shall apply.]] 

or 

[1. Each Party shall, to the extent considered appropriate in the context of its own legal, 
administrative and regulatory framework, as well as its illicit trade environment, require that all 
legal and natural persons engaged in the manufacture, sale, distribution, storage, shipment, 
import or export of tobacco products conducting business through Internet-, 
telecommunication- or any other evolving technology-based modes of sale comply with all 
relevant obligations covered by this Protocol. 

2. Each Party may choose, to the extent considered appropriate in the context of its own 
legal, administrative and regulatory framework, as well as its illicit trade environment, require 
that all legal and natural persons engaged in the sale or distribution of leaf tobacco or 
manufacturing equipment used in the manufacture of tobacco products conducting business 
through Internet-, telecommunication- or any other evolving technology-based modes of sale 
comply with all relevant obligations covered by this Protocol.] 

or 

[[Each Party shall [, within three years of the entry into force of this Protocol,] ban sales of [raw 
material and inputs in the production of tobacco,] tobacco, tobacco products [, key inputs] [and 
total ban of advertisement of] [or] manufacturing equipment [for sale] [used in the manufacture of 
tobacco products] through Internet-, telecommunication- or any other evolving technology-based 
modes of sale.]]] 

or 

[Sale by telecommunication or any other remote means 

Each Party shall, within three years of the entry of the force of the Protocol for that Party, 
implement effective measures to prohibit: 

(a) Retail sales of tobacco, or tobacco products through any remote means, including 
the Internet, or any other telecommunications medium; 
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(b) Provision of any service that facilitates payment for any retail sale of tobacco or 
tobacco products through any remote means, by any natural or legal person who knows or 
ought reasonably to know that they are facilitating payment for such a sale; and 

(c) Transport or delivery of tobacco or tobacco products the subject of retail sale 
through any remote means, by any natural or legal person who knows or ought reasonably 
to know that they are transporting or delivering tobacco or tobacco products the subject 
of such a sale.] 

 The CHAIR recalled that two options had been presented by the Chairperson for consideration. 
He noted that several Parties objected to one or the other of the proposed alternatives. 

 Mr DAGANEE (Libyan Arab Jamahiriya) recalled that the Parties in the WHO Eastern 
Mediterranean Region had put forward an amendment to the first option to the effect that retailing of 
tobacco products by means of the Internet should be banned. That proposal should be included in the 
text of whichever option was selected. 

 The CHAIR invited those Parties that had objections to either of the alternatives to consult 
informally with a view to developing a new text for the Committee’s consideration. 

 Mr ROWAN (European Community) said that as the two options were so different, it would be 
very difficult for Parties to accomplish that task. 

 Mr AL BAKER (United Arab Emirates) said that he would have preferred the first option. 

 Dr ALELUIA LOPES (Guinea-Bissau) said that, in his view, the last option on page 2 of the 
revised draft text before the Committee could constitute a basis for discussion. 

 The CHAIR said that he would report to the Chairperson of the Intergovernmental Negotiating 
Body that, in view of time constraints, the Committee had been unable to decide on how to proceed 
with the Article. 

The meeting rose at 13:00. 
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DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./3, FCTC/COP/INB-
IT/3/INF.DOC./5, FCTC/COP/INB-IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

• Article 6: customer identification and verification (continued from the seventh meeting) 

 The CHAIR invited the representative of the European Community to report on the informal 
consultations being held with respect to Article 6. 

 Mr Mc MICHAEL (European Community) said that an introductory paragraph or “chapeau” 
part to Article 6 was being proposed. The suggested text read: “Due diligence shall be conducted by 
the Party or any natural or legal person obligated by the Party in accordance with national laws or 
legally binding and enforceable agreements”. 

 The CHAIR said that the introductory paragraph should apply to all the paragraphs in Article 6, 
and suggested that the informal group should be asked to reconvene with a view to developing a 
concrete textual proposal. 

It was so agreed. 

 Dr AL-LAWATI (Oman) pointed out that if the informal group was to produce text for the 
whole of Article 6, it would require technical support from the Convention Secretariat to project the 
text on screen.  

 (For continuation of the discussion on Article 6, see summary record of the ninth meeting, 
section 1.) 

• Article 11: Free-trade areas and duty-free sales 

 The CHAIR invited the Committee to consider the revised draft text reflecting the proposals of 
delegations on Article 11, which read: 
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PART III: SUPPLY CHAIN CONTROL 

[Article 11 

Free-trade areas and duty-free sales 

Each Party [shall] / [should], within [three] / [two] years of the entry into force of this Protocol for 
that Party, [implement effective measures to] prohibit any tax, regulatory or other advantages that 
apply in free-trade [areas] / [zones] from applying to [raw material and inputs in the production of 
tobacco,] tobacco, tobacco products[, key inputs] [or manufacturing equipment used in the 
manufacture of tobacco products,] [and] including [a ban on] tax-reduced and duty-free sales to 
individual customers [at duty free outlets].] 

or 

[Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective controls on all trade in tobacco products in Free Zones, by use of relevant 
measures as detailed in this Protocol; in particular, Tracking and Tracing, Know Your 
Customer, and anti-money laundering provisions. 

In addition, the intermingling of cigarettes with any non-tobacco products on exports from Free 
Zones shall be prohibited.] 

or 

[Each Party shall adopt and implement effective legislative, law enforcement, administrative or 
other measures to reinforce the management of free-trade and duty free sales areas, and to 
prevent and reduce the illegal trade of tobacco products.] 

or 

[Each Party shall, within three years of entry into force of this Protocol for that Party, 
implement effective measures to prohibit the introduction of any tobacco, tobacco products or 
manufacturing equipment used in the manufacture of tobacco products into any free-trade 
zones, except:  

(a) Tobacco or tobacco products introduced into the free-trade zone by a natural 
person or personal use; or 

(b) Tobacco or tobacco products introduced into the free-trade zone for the purposes of 
sale to persons ordinarily present in the free-trade zone, provided that any duties, taxes or 
other charges ordinarily applicable in that Party’s territory are applied to such sales.] 

or 

[Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective measures to prohibit the application to tobacco products on sale to 
international travellers at all airport shops, maritime or land terminals, of any tax, regulatory or 
other advantages, including tax-reduced and duty-free sales. 

Without prejudice to the sovereign right of Parties to decide upon and establish their tax policy, 
they shall endeavour to adopt their national provisions by establishing control measures 
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regarding goods in transit, particularly in the case of tobacco, tobacco products and equipment 
used in the manufacture of tobacco products, with a view to ensuring the effective control of 
illicit trade in free-trade areas.] 

or 

[Each party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective measures to prohibit tax-reduced and duty-free sales of tobacco or tobacco 
products to international travellers.] 

or 

[Each Party shall ban duty-free sales of tobacco within one year of entry into force of this 
Protocol.] 

or 

[Each Party shall implement effective measures to prohibit any tax, regulatory, or other 
advantages that apply in free trade areas within two years of the entry into force of this 
Protocol.] 

 The CHAIR asked whether there was any objection to removing the brackets around Article 11. 

 Ms ROA RODRÍGUEZ (Panama) said that she did not agree to the removal of the brackets. 

 The CHAIR said that he did not wish to reopen discussion on what was a very important article 
for some Parties. Noting that the document before the Committee contained the revised text proposed 
by the Chairperson for Article 11 together with seven alternative versions, he suggested that the 
Committee base its discussions on the revised Chairperson’s text. He invited representatives to state 
their positions and their preferred option only. 

 Mr ROWAN (European Community) said that the European Community could not accept a ban 
on duty-free sales of cigarettes. Although the sale of cigarettes through free zones could not be 
prohibited, smuggling from certain free zones was a serious problem that resulted in huge quantities of 
cigarettes entering the European Union fraudulently on a weekly basis. Accordingly, there should be 
effective controls in free zones, and steps should be taken to prohibit the intermingling of cigarettes 
with non-tobacco products exported from free zones. He suggested that the title of the Article should 
be amended to read: “Free zones and duty-free sales”, and he opposed the deletion of the word 
“should” in the revised Chairperson’s text.  

 Mr PACE (Convention Secretariat) said that there was some confusion regarding the meaning 
of the terms “free-trade area” and “free zone”. A free-trade area was defined within the WTO 
framework, and in particular under Article XXIV.8(b) of the General Agreement on Tariffs and Trade 
(1994), as a group of two or more customs territories in which the duties and other restrictive 
regulations of commerce were eliminated on substantially all the trade between the constituent 
territories in products originating in such territories by way of agreement. A customs union was a free-
trade area with a common external tariff. A free zone was defined in the Protocol of Amendment to the 
International Convention on the Simplification and Harmonization of Customs Procedures (1999), as a 
part of the territory of a Contracting Party where any goods introduced were generally regarded, in so 
far as import duties and taxes were concerned, as being outside the territory (in Annex D, chapter 2). A 
free zone could be either a “commercial free zone” or an “industrial free zone”, and each free zone 
could be a duty-free zone depending locally and domestically on the regime implemented within the 
territory. Accordingly, free zone was the correct term to use in the context. As free zones and duty-free 
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sales were completely different regimes, they might be better addressed in the protocol in two separate 
articles. 

 The CHAIR suggested that free zones and duty-free sales should be addressed in two separate 
paragraphs within the same Article, and invited Parties to indicate which of the alternative versions 
they preferred.  

 Mr ESCUDERO (Chile) endorsed the comments by the European Community, and agreed that 
free zones and duty-free sales should be addressed in two separate paragraphs. 

 Mr GAO Xingzhi (China) agreed that the issues of duty-free sales and free zones should be 
addressed separately in the text. Further information regarding free-trade areas would also be useful.  

 Dr PRASAD (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
supported the suggestion to replace “free-trade areas” with “free zones” in the title. As free zones and 
duty-free sales were entirely different issues, they should be addressed in separate articles. 

 Mr TORRES MARTIN (Colombia) agreed that it would be more accurate to use the term “free 
zones” rather than “free-trade areas” in the title. Free-trade areas were areas covering two or more 
countries which had signed a free-trade agreement, whereas free zones were areas of national territory 
having the benefit of customs extraterritoriality. Furthermore, free zones and duty-free sales should be 
addressed in two separate articles.  

 Dr TSETSEGDARI (Mongolia) said that the Committee’s discussions should focus on the 
Chairperson’s text.  

 Ms HEFFORD (Australia) said that the Committee might wish to base its discussion on the text 
that began “Each Party shall adopt and implement effective legislative, law enforcement, 
administrative or other measures”, which was the simplest of the alternatives suggested. 

 Ms BURKE (Barbados) said that Barbados did not support a ban on duty-free sales: the revised 
Chairperson’s text would remove the sovereign discretionary right of governments to adopt taxation 
measures in accordance with their own circumstances within a legitimate and regulated framework of 
duty-free sales. She agreed that free zones and duty-free sales were distinct concepts that should be 
addressed in separate paragraphs, and said that the reference to free-trade areas in the option favoured 
by Australia needed to be clarified. 

 Mr AL BAKER (United Arab Emirates) agreed that there was a fundamental difference 
between free zones, which came under the jurisdiction of a single State, and free-trade areas, which 
came under the jurisdiction of two or more States. He requested clarification as to whether areas such 
as duty-free warehouses, where goods were not subject to taxation, would be covered by Article 11. 

 Mr NJOKU (Nigeria) agreed that free zones and duty-free sales were quite distinct issues that 
should be addressed separately. If duty free sales were not to be banned, they should be given the same 
status as the domestic sale of tobacco. 

 Dr VIVILI (Tonga), speaking on behalf of the Pacific island Parties, agreed that the issues 
should be addressed in separate paragraphs. Duty-free tobacco sales should be banned.  

 Dr LEWIS-FULLER (Jamaica) endorsed the view that free zones and duty-free sales were 
entirely different concepts that should, ideally, be dealt with in two separate articles. If they were to be 
dealt with in the same article, she was in favour of the wording supported by Australia, as set out in 
the second alternative to the revised Chairperson’s text, provided that the phrase “free-trade and duty 
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free sales areas” was replaced by “free zones”, and the words “and reduce” were deleted. With regard 
to duty-free sales, she supported the wording of the proposed alternative that read: “Each Party shall, 
within three years of the entry into force of this Protocol for that Party, implement effective measures 
to prohibit tax-reduced and duty-free sales of tobacco or tobacco products to international travellers”. 

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) agreed that it would be appropriate to 
deal with the issues separately. The Committee might wish to base its discussion on a combination of 
the alternative supported by Australia and Jamaica and the second paragraph of the first proposed 
alternative. 

 Mr OOKA (Japan) said that the Committee should carefully consider the risk of adopting 
wording for Article 11 that went beyond the scope of Article 6 of the Framework Convention. 

 The CHAIR said that there appeared to be general consensus on the need to separate the two 
issues. Following consultations, he suggested that the Committee should base its discussion on the two 
paragraphs in the fourth alternative. The two paragraphs would be entitled “Duty-free sales” and “Free 
zones”, respectively, and the term “free-trade areas” at the end of the second paragraph would be 
replaced by “free zones”. 

 Mr PADILLA (Philippines) suggested that the first paragraph of the proposed alternative should 
draw on the language of subparagraph 2(b) of Article 6 of the Framework Convention, so as to read: 
“Each Party shall, within three years of the entry into force of this Protocol for that Party, implement 
effective measures to prohibit sales to and/or importations by international travellers of tax and duty-
free tobacco products”.  

 Mr ROWAN (European Community) said that the first paragraph of the fourth alternative, 
concerning duty-free sales, could constitute a basis for discussion. However, the second paragraph was 
weak and addressed goods in transit, rather than free zones, and was therefore unacceptable. The first 
alternative, suggested by the European Community, would be a better basis for discussion. 

 The CHAIR invited comments on the first paragraph concerning duty-free sales. 

 Ms ROA RODRÍGUEZ (Panama) said that she could accept the proposed text concerning duty-
free sales.  

 Mr NJOKU (Nigeria) suggested that the phrase “all airport shops, maritime or land terminals” 
should be replaced by “duty-free outlets”. 

 Ms YUN Mi-ran (Republic of Korea), endorsing the comments of Japan, said that banning duty-
free sales would go beyond the scope of the Framework Convention and could conflict with many 
other international instruments. The beginning of the paragraph should be amended along the 
following lines: “Each Party shall implement effective measures to reinforce the management of 
tobacco products on sale in the duty-free area”. 

 Ms HEFFORD (Australia) said that the words “or restrict” should be included in the text being 
developed.  

 Mr GAO Xingzhi (China) said that he agreed with the representatives of Japan and Korea that 
banning duty-free sales bore little relation to the concept of combating illicit trade in tobacco products. 
China’s proposal for the paragraph, which was set forth as the third option in the document before the 
Committee and was based on the wording of Article 15 of the Framework Convention, read: “Each 
Party shall adopt and implement effective legislative, law enforcement, administrative or other 
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measures to reinforce the management of free-trade and duty free sales areas, and to prevent and 
reduce the illegal trade of tobacco products”. 

 Mr ROWAN (European Community) observed that some Parties were quoting from the 
Framework Convention in a selective manner. The European Union regarded cigarette smuggling as a 
serious problem but duty-free shops were acceptable. Any problems caused by such shops in terms of 
illicit trade were usually small enough to be addressed by local customs officials that controlled such 
outlets. He wondered whether that view was shared by other Parties.  

 Mr PADILLA (Philippines) explained that in drawing on the language of subparagraph 2(b) of 
Article 6 of the Framework Convention, his Party’s proposal for the paragraph had omitted any 
reference to restricting sales. That was because the Framework Convention itself gave Parties the 
choice between “prohibiting” and “restricting” and the Philippines wished the protocol to prohibit 
sales to and importations by international travellers of tax-free and duty-free tobacco products. Duty-
free sales were a problem for the Philippines, as they were used as a conduit for smuggling.  

 Mr TORRES MARTIN (Colombia) said that Colombia was in favour of charging taxes on duty-
free sales of cigarettes. 

 The CHAIR, noting the importance of the issue, suggested that interested Parties, including 
Australia, China, Colombia, the European Community, India, Nigeria, Panama, the Republic of Korea 
and the United Arab Emirates should consult informally with a view to developing a solution. He 
invited India to act as coordinator.  

It was so agreed.  

 Dr VIVILI (Tonga) said that it was well known that in the Pacific island States, a significant 
quantity of tobacco products destined for the duty-free market became available on the open market. 
Although that was essentially a matter of enforcement, limited resources made the charging of duty on 
duty-free tobacco the easiest and most effective way to address the issue. 

 Dr TSETSEGDARI (Mongolia) said that Mongolia was in favour of banning duty-free tobacco 
sales. There were sufficient options provided to enable the Committee to select appropriate text for 
each of the two issues under consideration, duty-free sales and free zones.  

 The CHAIR said that it would be preferable for interested Parties to consult informally rather 
than for the Committee to navigate among the eight available options. 

 Mr NJOKU (Nigeria) supported the views expressed by the representative of the Philippines. 
Nigeria regularly seized consignments of cigarettes intended for duty-free shops that were smuggled 
into the domestic market. The problem might be less acute in developed countries with established 
tracking and tracing mechanisms.  

 Mr ROWAN (European Community) pointed out that developed countries were also affected by 
leakage from duty-free markets, which should be addressed by the competent customs authorities. The 
main problem was not duty-free sales as such, but diversion of products intended for the duty-free 
market, which could be addressed by a comprehensive tracking and tracing system.  

 In response to a comment from Mr TORRES MARTIN (Colombia), the CHAIR said that the 
informal group would address the subject of free zones as well as duty-free sales. 

 (For continuation of the discussion on Article 11, see summary record of the ninth meeting, 
section 1.) 
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• Article 5: Licence or equivalent approval/similar control system (continued from the fifth 
meeting) 

 The CHAIR invited the Committee to consider the revised draft text reflecting the proposals of 
Committee A  on Article 5, which read:  

PART III: SUPPLY CHAIN CONTROL 

Article 5 

Licence or [equivalent approval] / [similar control] system 

1. Each Party shall[, where necessary,] [grant, through the competent authority, a licence to] 
[prohibit] / [control or regulate] [the conduct of any [of the following] activities [by [the tobacco 
industry] [any legal or natural person]] [except pursuant to a licence or [equivalent approval] / 
[similar controls] (hereafter “licence”) [to conduct such activities] granted by a [competent] 
[national] [or designated] [competent] authorit[ies]/[y]] / [to enable them to undertake the 
following]: 

(a) [manufacturing tobacco products;] 

[(b) [manufacturing the manufacturing] / [possession of] / [manufacturing and possession of 
the manufacturing] equipment [whose sole use is] [used in] the manufacture of tobacco 
products;] 

[(c) [where appropriate] commercial* import or export [or wholesaling, [retailing,] 
[brokering, warehousing or distribution] of tobacco, tobacco products or [manufacturing 
equipment used in the manufacture]] of tobacco products;  

(d) [where appropriate] [transporting] commercial quantities of tobacco, tobacco products 
or manufacturing equipment used in the manufacture of tobacco products; and 

(e) primary processing of tobacco*.] 

2. Each Party shall endeavour to license, to the extent considered appropriate, any legal [or natural 
person] engaged in commercial growing[, manufacturing] [or] / [and] retailing of tobacco and 
tobacco products. 

3. With a view to ensuring an effective licensing [or control] system, each Party shall: 

(a) designate or establish [a] competent authorit[y]/[ies] to [control, regulate,] issue, renew, 
suspend, revoke and/or cancel licences, subject to the provisions of this Protocol and [in 
accordance with its national [tobacco control policy] / [legislation] / [tobacco control[, 
policy and strategy] programme],] to conduct the activities specified in paragraph 1 of this 
Article; 

(b) require that each application for a licence contains [relevant required]information about 
the [licensee] / [applicant], [that may include] / [including]: 

[(i) [when]/[where] the applicant is a natural person, information regarding his or her 
identity, applicable [tax registration numbers and business registration number,] as 
appropriate;] 
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(ii)  [when]/[where] the applicant is a legal person, information regarding its identity, 
including date and [place of incorporation, business registration number, applicable tax 
registration numbers, its’ corporate affiliates, names of its officers and directors] [and] 
[as well as] the names [and identity] of its designated representatives;  

(iii) precise business location of the manufacturing unit(s) and [production [and 
installed] capacity of the business] run by the applicant; 

(iv) [details of [the tobacco, tobacco products and manufacturing equipment used in the 
manufacture of tobacco products covered by the application, such as]] product 
description, name, registered trade mark, if any, design, brand, model or make; 

(v) [a description of where manufacturing equipment for use in the manufacture of 
tobacco products will be installed and used]; 

(vi) [documentation regarding any offences [directly related to tobacco trade] 
[committed or charges filed by government agencies, including criminal records]]; 

(vii) [complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details; and] 

[(viii) a description of the intended use and intended market of retail sale of the tobacco 
or tobacco products[, with particular attention to ensuring that tobacco product production 
or supply is commensurate with reasonably anticipated [legitimate] demand];] 

(c) monitor and collect any licence fees that may be levied and consider using them in 
effective administration and enforcement of the licensing system or for public health or any 
other related activity in accordance with national laws and regulations;  

(d) take effective measures to prevent, detect and investigate any irregular or fraudulent 
practices in the operation of the licensing system; 

(e) undertake measures such as periodic review, [renewal,] inspection or audit of licensees;  

(f) [as appropriate,] establish a time frame for expiration of licences and subsequent 
requisite reapplication or updating of application information; and 

[(g) oblige licensed manufacturers [of tobacco products and manufacturing equipment used in 
the manufacture of tobacco products] to inform the competent authority six months in advance 
of any change of location of their business.] 

4. Each Party shall ensure that no licence shall be assigned and/or transferred without prior 
approval from the designated or established competent authority. 

5. Each Party shall endeavour to adopt and apply control and verification measures to the 
international transit, within its territory, of tobacco, tobacco products and manufacturing equipment 
used in the manufacture of tobacco products in conformity with the provisions of this Protocol in order 
to prevent illicit cross-border trade in such products. 
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Proposed Preambular Paragraph 

Stressing the importance of public health objectives of the Framework Convention on Tobacco 
Control and recognizing the significant role of the licensing system in all state Parties in 
eliminating illicit trade in tobacco products as well as in protecting public health. 

 The CHAIR suggested that the title should be amended to read: “Licence or equivalent approval 
system”.  

 Ms LECLAIRE (alternate to Mr Leguerrier, Canada) said that Canada had requested the 
inclusion in the title of the words “similar control” to cover similar approaches other than licences, 
such as registration. Canada would be prepared to accept the wording “Licence or equivalent control 
system”.  

 Following a request for clarification from Ms KIPTUI (Kenya), the CHAIR confirmed that 
“equivalent control” encompassed both prior approval and control after the granting of a licence. 

 Mr ROWAN (European Community) said that he could accept the term “equivalent control”. 

 Dr TSETSEGDARI (Mongolia) said that her Party would prefer “equivalent approval” to 
“equivalent control”.  

 The CHAIR suggested, in the light of the views expressed, that the title should be amended to 
read: “Licence or equivalent approval/equivalent control system”. 

It was so agreed. 

 The CHAIR, referring to paragraph 1 of the Article, suggested that the phrase “grant, through 
the competent authority, a licence to”, be deleted and the brackets around “prohibit” removed.  

It was so agreed.  

 Mr FISCH BERREDO MENEZES (Brazil) said that he would prefer the words “control or 
regulate” to be retained. In his country, tobacco industry activities were prohibited, except pursuant to 
a licence; other activities were controlled and regulated.  

 The CHAIR suggested that the text might be amended to read: “prohibit, control or regulate”. 

 Ms KIPTUI (Kenya) suggested that the text should read: “prohibit or put in place effective 
measures to control”. 

 The CHAIR suggested that the brackets should be removed from the phrase “the conduct of any 
of the following activities”. In the light of the discussion on the title, the words “similar controls” 
should be replaced by “equivalent controls”. He assumed that the Committee could agree to remove 
the brackets from the phrase beginning “except pursuant to a licence” and from “to conduct such 
activities”. 
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 Dr ANIBUEZE (Nigeria) said that he would prefer the word “control” to be replaced by 
“regulate” in order to strengthen the text. However, as “control” was used in the Framework 
Convention, he would be prepared to accept the Kenyan proposal. 

 Mr GÖRÜN (Turkey) said that the inclusion of wording such as “or put in place effective 
measures to control” would weaken the text. Under Turkish law, firms could not enter into any 
transaction or activities without a licence, and any wording other than “prohibit” was not acceptable. 

 Professor TIDJANI (Togo) endorsed those comments. 

 The CHAIR suggested that the phrase “or put in place effective measures to control” should be 
placed between brackets. 
 He read out the text, as it currently stood, for the purposes of clarity: “Each Party shall prohibit 
or put in place effective measures to control any of the following activities by the tobacco industry, 
any legal or natural person except pursuant to a licence or equivalent approval/equivalent control 
(hereafter “licence”)”. 

 Mr FISCH BERREDO MENEZES (Brazil) suggested that the phrase “except pursuant to a 
licence or equivalent approval/equivalent control (hereafter “licence”)” should be inserted after 
“prohibit”. 

 Ms MADRAZO REYNOSO (Mexico) expressed concern about the way in which the paragraph 
was currently worded. It began with the phrase “Each Party shall prohibit ...”. However, the purpose of 
a licence or equivalent control system was not to prohibit certain activities, but to authorize them. 
What was prohibited was the unlawful conduct of activities that were not licensed. It should be 
indicated, therefore, that each Party should implement effective measures to control certain activities. 
One way of doing that was through licensing, but there were others, such as regulation, verification 
visits and inspections. In addition, not all the activities referred to required a licence in all countries. 
Her Party was concerned that activities which required licensing were being grouped together with 
those which did not. The competent authority of each Party should issue licences, where appropriate, 
in accordance with national laws and regulations, and activities that were not licensed would be 
prohibited, and therefore illegal. However, prohibition should not be the main objective of the 
paragraph. 

 The CHAIR said that the Chairperson of the Intergovernmental Negotiating Body had suggested 
the following new wording for the paragraph: “The following activities can be carried out by any 
natural or legal person only if the person is in possession of a licence or equivalent approval issued by 
the Party”. 

 Mr DAGANEE (Libyan Arab Jamahiriya) said that there was no justification for the large 
number of brackets in paragraph 1. The issue was simply that some commercial or industrial activities 
could not be carried out except under licence. The wording of the paragraph should therefore be 
simplified and should focus on licensing as a tool to distinguish between lawful and unlawful 
activities. 

 The CHAIR invited comments on the new text suggested by the Chairperson of the 
Intergovernmental Negotiating Body. 

 Mr ROWAN (European Community) said that the proposed new text could constitute a useful 
basis for discussion.  
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 Mr FISCH BERREDO MENEZES (Brazil) said that the proposed wording would be 
unacceptable to his delegation unless “equivalent approval” was replaced by “equivalent control 
system”. Brazil licensed only the tobacco industry and controlled other activities. A formula that 
included the words “where appropriate” would also be acceptable. 

 Ms KIPTUI (Kenya), referring to the term “where appropriate”, said that care should be taken to 
ensure that Parties did not have too much freedom in selecting activities to be licensed. She 
emphasized the need for standardization to ensure that the Articles in Part III on supply chain control 
were properly implemented. 

 Ms MADRAZO REYNOSO (Mexico) said that it would be preferable to replace the term 
“equivalent approval” with “equivalent control system”. 

 Ms LECLAIRE (alternate to Mr Leguerrier, Canada) agreed that licensing was only one of a 
number of forms of control. Canada was prepared to support the text put forward by the Chairperson 
of the Intergovernmental Negotiating Body without change on the understanding that it related to 
licences for tobacco manufacture only, in which case other forms of control would have to be dealt 
with separately.  

 Mr COULOMBE (alternate to Mr Leguerrier, Canada) said that the text might therefore read: 
“Manufacturing tobacco products can be carried out by any natural or legal person only if the person is 
in possession of a licence issued by a competent authority”. 

 Mr ROWAN (European Community) suggested the following language: “The following 
activities can be carried out by any natural or legal person only if the person is in possession of a 
licence issued by the Party or subject to a control system in accordance with its national laws and 
regulations”. That wording would apply to subparagraphs (a) and (b) and the words “where 
appropriate” would be added as a caveat to the other subparagraphs. 

 Mr GÖRÜN (Turkey) suggested that, in the text proposed by the previous speaker, the words 
“competent authority/ies of the” should be inserted after “licence issued by the”. 

 Dr TSETSEGDARI (Mongolia) expressed support for the use of the wording “Each Party shall 
prohibit …”. Any reference to licensing would weaken the Article. 

 Ms MADRAZO REYNOSO (Mexico) said that it could be inferred from the use of the word 
“only” in the text proposed by the European Community that persons not in possession of a licence 
would be prohibited from engaging in the activities concerned. 

 The CHAIR said that, for the sake of legal certainty, it might be appropriate to add wording to 
the effect that the conduct of the activities concerned without a licence or equivalent approval or 
control system was prohibited.  

 Dr ANIBUEZE (Nigeria) suggested that the text could be strengthened by negative emphasis, so 
as to provide that the activities could not be carried out by any natural or legal person unless the 
person was in possession of a licence. 
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 The CHAIR said that, if he saw no objection, he would take it that the Committee agreed to the 
following wording for paragraph 1: “The following activities cannot be carried out by any natural or 
legal person unless the person is in possession of a licence issued by the competent authority/ies of the 
Party or subject to a control system in accordance with its national laws and regulations”.  

It was so agreed. 

 (For continuation of the discussion on Article 5, see summary record of the ninth meeting, 
section 1.) 

The meeting rose at 18:10. 
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NINTH MEETING 

Saturday, 4 July 2009, at 10:25 

Chair: Mr S. SHAKERIAN (Islamic Republic of Iran) 
 
 
 
1. DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN 

TOBACCO PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, 
FCTC/COP/INB-IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-
IT/3/INF.DOC./3, FCTC/COP/INB-IT/3/INF.DOC./5, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./8) (continued) 

Part III: Supply chain control (continued) 

 The CHAIR said that the Secretariat had produced a consolidated paper on Part III, Supply 
Chain Control, containing Articles 5 to 11, as amended during the course of the Committee’s 
discussions.  

• Article 6: Customer identification and verification (continued from the eighth meeting) 

 The CHAIR invited the European Community to report on the informal consultations with 
respect to Article 6. 

 Mr Mc MICHAEL (European Community) said that Parties had met with a view to 
incorporating the introductory part of Article 6. They had not addressed the substance of the text. The 
main textual change based on the introductory part had been to delete the sentence, from paragraph 1 
of the original text, which read: “to conduct due diligence with respect to any natural or legal person 
(“first purchaser”) with which they engage in a commercial transaction”, and incorporate reference to 
(“first purchaser”) into subparagraph 1(a) of the revised proposal.  

 (Resumed below, following discussion of Article 11) 

• Article 11: Free-trade areas and duty-free sales (continued from the eighth meeting) 

 The CHAIR invited India to report on the consultations on Article 11. 

 Dr PRASAD (India) said that there had been broad consensus in the informal drafting group on 
the need for separate provisions on free zones and duty-free sales. However, the group had been 
unable to agree on wording concerning duty-free sales. Some Parties sought a provision allowing 
Parties to ban duty-free sales. Others considered that such a ban lay outside the scope of Article 15 of 
the Framework Convention since its Article 6 already provided for prohibition or restriction of duty-
free sales; those Parties were only willing to provide for effective measures that would prevent illicit 
trade in duty-free sales. The informal drafting group had nevertheless proposed a provision concerning 
free zones, which read:  
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“Free Zones 

1. Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective controls on all manufacturing and all trade in tobacco, tobacco products, 
manufacturing equipment used in the manufacture of tobacco products and raw material and inputs in 
the production of tobacco products, in free zones, by use of all relevant measures as provided in this 
Protocol, in particular, but not limited to, tracking and tracing, know your customer and anti-money 
laundering provisions. 

2. In addition, the intermingling of tobacco products with any non-tobacco products on exports 
from free zones shall be prohibited.” 

 The CHAIR invited comments on the proposed new text for Article 11 concerning free zones. 

 Dr HELLER (Austria), speaking on behalf of the European Community, observed that square 
brackets were missing around the phrase “and raw material and inputs in the production of tobacco 
products,”. 

 Mr MOHAMED (Maldives), emphasized the importance attached by Parties in the WHO 
South-East Asia Region to a ban on duty-free sales. He requested that the proposed new text on free 
zones be placed in square brackets until a consensus had been reached on the provision concerning 
duty-free sales. 

 Dr TSETSEGDARI (Mongolia), also stressing the importance attached by some developing 
country Parties to a ban on duty-free sales, said that she would prefer to see the text on duty-free sales 
before agreeing to any provision concerning free zones. 

 The CHAIR said that he would report to the Chairperson of the Intergovernmental Negotiating 
Body that some Parties wished to reserve their position on Article 11 pending formulation of the text 
on duty-free sales. 

 Mr TORRES MARTIN (Colombia) said that square brackets should also be placed around 
“manufacturing equipment used in the manufacture of tobacco products”. With regard to the request 
by the representative of the Maldives, he recalled that the informal group had reached agreement 
regarding free zones only. In his view, free zones were sites of industrial production and distinct from 
duty-free sales which were commercial transactions. 

 Mr MOHAMED (Maldives) said that it was the understanding of the Parties in the WHO South-
East Asia Region that free zones could also be of a commercial nature. 

 Mr PACE (Convention Secretariat) said that free zones and duty-free sales were two separate 
issues. Free zones could, however, be either commercial or industrial. 

 The CHAIR, responding to a comment from Mr OOKA (Japan) regarding the meaning of the 
term “intermingling” in paragraph 2, said that a footnote should be inserted to the effect that the term 
would be defined in Article 1. 

 Mr NJOKU (Nigeria) said that the text before the Committee was a consensus text from the 
informal group. He was therefore surprised that some Parties which had participated in the 
consultations had requested the inclusion of square brackets. 
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 The CHAIR observed that some Parties had consistently requested certain phrases to be placed 
in square brackets throughout the draft protocol, not only in Article 11. 

 Following a request from Mr FITZGERALD (alternate to Ms Hefford, Australia) that 
paragraph 2 should be placed in square brackets pending the formulation of a definition of the term 
“intermingling”, the CHAIR said that Parties would be entitled to return to the Article at a later date if 
the definition was not acceptable to them. 

 Mr FISCH BERREDO MENEZES (Brazil) said that the phrase “in particular, but not limited to, 
tracking and tracing, know your customer and anti-money laundering provisions” should be placed in 
square brackets since there were no provisions in the text relating to “know your customer” or to 
money laundering. 

 Dr AYUB (Jordan) supported the proposed text of paragraph 1 but said that the Arabic version 
should be aligned with the English. 

 Mr TORRES MARTIN (Colombia) said that goods entering free zones were not subject to 
customs duty and could be paid for with various currencies. The reference to “anti-money laundering 
provisions” had been included in order to remind Parties of the need to take steps to prevent money 
laundering in free zones. 

 The CHAIR asked whether the Committee could agree to the deletion of “in particular, but not 
limited to, tracking and tracing, know your customer and anti-money laundering provisions”. 

 Mr TORRES MARTIN (Colombia), Ms ROA RODRÍGUEZ (Panama) and Ms MATSAU 
(South Africa) said that they would not support deletion of the phrase. 

 Mr ROWAN (European Community) proposed that, in the interests of consistency with the 
language used in the draft protocol, the phrase might be amended to read: “in particular, but not 
limited to, tracking and tracing, customer identification and verification, and security and preventive 
measures”. 

 Mr FISCH BERREDO MENEZES (Brazil) endorsed that suggestion. 

 The CHAIR took it that the Committee could accept the wording proposed by the European 
Community. 

It was so agreed. 

 The CHAIR, responding to a comment from Ms MATSAU (South Africa) regarding the 
concerns about “intermingling”, recalled that some Parties wished to see the definition of the term 
before expressing their position on paragraph 2. 

 Dr TSETSEGDARI (Mongolia) requested that the Committee continue its discussion of a text 
on duty-free sales. 

 The CHAIR proposed that the informal working group should begin further discussions in 
regard to duty-free sales.  

It was so agreed. 
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 Ms ROA RODRÍGUEZ (Panama) said that Panama was unable at present to take a decision on 
the issue of duty-free sales. 

 Mr LIYANAARACHCHI (Sri Lanka), speaking on behalf of the Parties in the WHO South-
East Asia Region suggested that, in paragraph 2, the words “imports to and” should be inserted before 
“exports from free zones”. 

 Dr ANIBUEZE (Nigeria), supported by Mr ROWAN (European Community), said that it would 
surely be possible to reach agreement on paragraphs 1 and 2, and give the Committee at least some 
results to show for the week’s work.  

 Mr ROWAN (European Community) asked the representative of Sri Lanka to withdraw his 
amendment. Imports into a free zone were not the problem; the difficulty arose when tobacco products 
were exported from a free zone in the same container as other goods; that type of fraud cost around 
€25 million per week in lost revenue within the European Union. 

 The CHAIR noted that the Committee had succeeded in clarifying the issues related to free 
zones, except for a few points such as duty-free sales and the status of manufacturing equipment. 

 Dr AL-LAWATI (Oman) said that the inclusion of the word “imports” would usefully broaden 
the scope of the protocol. Imports into a free zone might represent an issue for Parties outside the 
European Union. 

 The CHAIR, in response to a proposal by Mr FISCH BERREDO MENEZES (Brazil), took it 
that the Committee could accept deletion of the word “manufacturing” from the beginning of the 
phrase “manufacturing equipment used in the manufacture of tobacco products”; he further proposed 
the addition of the phrase “imports to and” in paragraph two. 

It was so agreed. 

 The CHAIR, supported by Dr ANIBUEZE (Nigeria), suggested that the original text proposed 
by the Chairperson of the Intergovernmental Negotiating Body should be retained as well as any 
wording on duty-free sales proposed by the informal working group. The remaining options listed in 
the text before the Committee would then be deleted. He thanked the Committee for their 
understanding in keeping the text clear, and minimizing options and confusion for any new 
representatives attending the fourth session. 

It was so agreed. 

 Mr ROWAN (European Community), responding to a request for clarification by the CHAIR, 
said that the term “intermingling”, meaning “mix with”, was used in preference to “concealment”; it 
referred to the transport of goods, quite openly at first, in the same shipping container. The bill of 
lading would be in order when the goods left the free zone but subsequently altered fraudulently. The 
tobacco products would be hidden behind the other goods to foil a visual inspection. He emphasized 
that those goods had not been “concealed” at the time of export. 

 Dr LEWIS-FULLER (Jamaica) requested clarification as to what customs term was used 
generally for circumstances where individuals mixed items with intent to mislead; and asked 
specifically whether the term “intermingling” was usually applied in that context. 

 Ms MENON (World Customs Organization), speaking at the invitation of the CHAIR, said that 
no standard customs term existed for the particular practice of “intermingling” as it had been 
described. In her view, provision of a definition or explanation in the protocol would suffice. 
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 Professor PRAKIT VATHESATOGKIT (Thailand), supported by Mr ROWAN (European 
Community) and Mr TORRES MARTIN (Colombia), suggested the following wording: “In addition, 
the mixing of tobacco products with any non-tobacco products in any container vehicle during 
transportation for import into or export from free zones shall be prohibited”. 

 The CHAIR said that, in his personal opinion, that wording would be better placed in Article 1 
as a definition of the term “intermingling”. 

 Mr OOKA (Japan) said that the meaning of paragraph 2 had changed since it now referred to 
the mixing of tobacco products with other goods within a free zone rather than outside. Therefore, he 
would have to consult and he asked for the paragraph to be placed in square brackets in the draft. 

 Mr ROWAN (European Community) emphasized that the original wording of the paragraph had 
been acceptable to Parties, except for the term “intermingling”. The extent of the proposal by Thailand 
opened up complexities that placed the achievement of consensus further away. He proposed that 
“intermingling” should be replaced by “mixing”, without any other changes. 

 The CHAIR, supported by Dr ANIBUEZE (Nigeria), suggested that, to preserve the earlier 
consensus, the original wording of paragraph 2 should be maintained. The word “intermingling” 
would be asterisked to show that it was defined in Article 1. The proposal by the representative of 
Thailand would form a useful basis for that definition, although preparing it was not part of the 
Committee’s task. 

 Professor PRAKIT VATHESATOGKIT (Thailand) said that his proposal made it clear that the 
mixing of tobacco and non-tobacco products took place during transportation. 

 The CHAIR stated that paragraph 2 would be maintained in its original form. Parties could 
make their suggestions to the Chairperson of the Intergovernmental Negotiating Body on a definition 
of “intermingling” which would appear in Article 1. 

 Mr ROWAN (European Community), while welcoming the CHAIR’s proposal, said that the 
proposal to prohibit mixing of tobacco products with any non-tobacco products “on exports from free 
zones” had been made because it was at the moment of export that the customs declaration would be 
made and it was at that point that intermingling should not take place. A reference to “transportation” 
might prevent a vessel from carrying thousands of containers even if only one of them held tobacco. 

 The CHAIR, responding to a question from Mrs DEMUNI DE SILVA (Sri Lanka), said that the 
Committee had agreed to revert to the original wording in paragraph 2 and therefore it would not 
appear in square brackets. Japan could request that the term “intermingling” be placed in square 
brackets if it found the definition to be adopted in plenary to be unsatisfactory.  

• Article 6: Customer identification and verification (resumed) 

 The CHAIR said that the informal drafting group had produced a new introductory part to 
Article 6 which allowed due diligence to be conducted either by the Party or by any natural or legal 
person. He invited representatives to consider the Article paragraph by paragraph, and in particular to 
reflect on how the introductory part would apply to each one. 
 He asked whether the square brackets could be removed, from the introductory part. 

It was so agreed.  

 Professor PRAKIT VATHESATOGKIT (Thailand) requested that the words “each Party shall 
require” be inserted before “any natural or legal person”. 
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 The CHAIR, responding to a comment by Mr FISCH BERREDO MENEZES (Brazil), 
suggested that if Thailand’s proposal was accepted the words “obligated by the Party” should be 
deleted. 

 The CHAIR suggested that, as the introductory part had been accepted, the words “all natural 
and legal persons (“first purchaser”) engaged in:” could be deleted from subparagraph 1(a). 

 The CHAIR, turning to subparagraph 1(a)(i), noted that the term “commercial quantities” 
remained to be defined and that the words “raw materials and inputs” would be discussed in another 
forum. In subparagraph 1(b) the words “raw materials or inputs in the production of tobacco, and key 
inputs” would be discussed in another forum. He noted that there were no other comments on those 
subparagraphs. 

 Ms MATSAU (South Africa), said that the introductory part as originally drafted, had clearly 
required the Party or the natural or legal person to conduct due diligence. The new formulation was 
less clear. She would prefer to retain the original version that contained the word “obligated”. 

 The CHAIR suggested that the editorial change proposed by Thailand should not be included in 
the introductory part and that the paragraph as originally formulated should be retained. 

 Mr ROWAN (European Community) said that the points raised by Thailand and South Africa 
were very important: he would be in favour of retaining the proposal by Thailand in order to refer to 
“each Party” but they should be “obligated” rather than “required”. 
 Turning to subparagraph 1(a), he saw no reason to delete the phrase referring to “all natural and 
legal persons” as due diligence was conducted on a person and not an activity. 

 The CHAIR said that subparagraph 1(a) was still clear even with the deletion of the reference to 
“all natural and legal persons”. 

 Ms TUCKER (European Community) explained that the original proposal from the informal 
group had included the phrase in subparagraph 1(a): “all natural and legal persons”. Due diligence 
must be conducted on a person, namely the first person in the supply chain and therefore the phrase 
must be included in order for the whole of subparagraphs 1(a)(i) and (ii) to make sense. 
Subparagraph 1(b) then made it clear that the first purchaser was required to carry out due diligence on 
subsequent purchasers throughout the supply chain.  
 Turning to the introductory part, she said that in order to accommodate the proposal by Thailand 
and the remarks by South Africa, it should read: “each Party shall obligate any natural or legal 
person”.  

 With those amendments, paragraph 1 would reflect the ideas of the informal working group. 

 The CHAIR asked whether the Committee could accept the changes to the introductory part and 
paragraph 1(a) as read out by the European Community.  

It was so agreed. 

 The CHAIR, turning to paragraph 2, asked whether the word “shall” could be deleted from the 
first line given that the obligation to conduct due diligence was conveyed by the word “shall” in the 
introductory part. 

 Mr ROWAN (European Community) said that the European Community preferred to retain 
“shall” as it was stronger than “should”. 
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 The CHAIR said that “shall” would therefore be retained and “should” would remain in square 
brackets. 
 He asked whether representatives could agree to remove the square brackets around “and 
updating, whenever there is a material change in circumstances”, and whether the words “but not 
limited to” could be deleted as they diluted the legal certainty of the text. 

 Ms MATSAU (South Africa) asked why the phrase “but not limited to” would be removed. 

 The CHAIR explained that, in the legal context, the elements of certainty and predictability 
were required and that deleting the words “but not limited to” in paragraph 2 would help to achieve 
that objective.  
 Remarking that no proposals had been made in respect of subparagraph 2(a), he noted that there 
had been a proposal to delete subparagraphs 2(b) to (e) and a proposal to delete subparagraphs 2(b) to 
(g). 

 Mr FISCH BERREDO MENEZES (Brazil) said that, since the word “shall” was to be 
maintained in the introductory part to paragraph 2, he was in favour of retaining subparagraphs 2(b) to 
(g). 

 The CHAIR said that, in the absence of further comments, subparagraphs 2(b) to (g) would be 
maintained in square brackets. 

 Mr BERTRAND (Canada), having conferred with a group of Parties, proposed an unnumbered 
introductory part that would apply to the whole of Article 6, reading: “Each Party, or any natural or 
legal person obligated by the Party shall, in accordance with its national laws or legally binding and 
enforceable agreements, conduct due diligence with regards to”. Subparagraph (a) would then be 
renumbered 1. 

 The CHAIR asked whether the Committee wished to approve the new introductory part. 

It was so agreed. 

 The CHAIR, reverting to paragraph 2, asked whether the word “shall” in the first line should be 
deleted and whether the square brackets should be removed from subparagraphs 2(b) to (g). 

 Mr AL-LAWATI (Oman) said that he would prefer to retain the word “shall” in the first line of 
paragraph 2. 

 The CHAIR explained that the introductory part, which applied to the whole of Article 6, began 
with “Each Party shall” and therefore there was no need to repeat the word “shall”. 

 Mr AL-LAWATI (Oman) asked whether the Office of the Legal Counsel could confirm 
whether the “shall” in the introductory part at the beginning of Article 6 would also apply to 
subsequent paragraphs. 

 The CHAIR said that the original paragraphs of Article 6 would all become subparagraphs 
under the new introductory part, which would apply equally to all of them. 

 Dr LEWIS-FULLER (Jamaica) suggested that, as the introductory part would apply to all the 
subparagraphs of Article 6, the first line of the present paragraph 2 should be deleted; the new 
subparagraph could begin directly with a reference to customer identification. 
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 The CHAIR said that a compromise solution would be to retain the word “shall” in the 
introductory part and the word “should” in the first line of paragraph 2. To do otherwise would be to 
change the balance of representation of views in the room. 

 Mr ROWAN (European Community) said that the wording formed part of a complex legal issue 
to which he would revert later in the day. 

 The CHAIR said that he had attempted to resolve the differences through informal consultations 
and he had suggested that the introductory part should apply to all of Article 6 as a compromise 
solution. Work on the Article could be continued during the intersessional period and during the fourth 
session of the Intergovernmental Negotiating Body. 

 Ms MATSAU (South Africa) said that she strongly supported the suggestion by Jamaica: 
having introduced a “shall” in the new introductory part, it would be contradictory to introduce the 
word “should” in subsequent subparagraphs. 

 The CHAIR said that there was a thin line between the interpretation of “shall” and “should”, an 
obligation introduced by “shall” in the introductory part represented a compromise but left the manner 
of implementation to Parties, as set out in the subparagraphs. He agreed with the representative of the 
European Community that further time might be required to conclude the matter and he was open to 
views. 

 Ms HEFFORD (Australia) said that she strongly supported the proposal by the CHAIR to refer 
the text of Article 6 to the intersessional group; in particular it should be ensured that the obligations 
associated with licensing in Article 5 were aligned with the obligations associated with due diligence 
in Article 6.  

• Articles 5 to 11 

 The CHAIR invited Parties to present their concluding comments on the progress made on 
Part III, Articles 5 to 11. 

 Dr PRASAD (India), speaking as the Chair of the informal working group on duty-free sales, 
said that the group had been unable to reach unanimous agreement on a new draft text. Parties had 
been willing to put forward a text ensuring that duty-free outlets complied with the provisions of the 
protocol: and most Parties wanted an additional clause providing for measures that would prohibit or 
at least restrict any tax, regulatory or other advantages that applied to duty-free sales. 

 The CHAIR said that he would report constructive discussions; that the scope of the free zones 
had been outlined; and that it had been agreed that the Article would be split in two with an 
Article 11bis that would concentrate on duty-free sales.  
 The discussions on Part III had demonstrated that further time would be required to resolve the 
more complex questions that had arisen. He expressed appreciation for the work done in informal 
groups and for the support he had received from the Committee. The revised draft text, reflecting the 
proposals of Committee A on Part III: Supply chain control (Articles 5 to 11), would form part of his 
report to be forwarded to the plenary meeting for adoption. 

 Dr TSETSEGDARI (Mongolia) reiterated that the formulation of paragraph 1 of Article 5 was 
not appropriate and she preferred the original Chairperson’s text: “each Party shall prohibit the 
conduct of any of the following activities by any legal or natural person, except pursuant to a licence 
or equivalent approval system granted by a competent national authority”. 



 SUMMARY RECORDS: COMMITTEE A – NINTH MEETING 109 
 
 
 
 
 The CHAIR reminded the representative of Mongolia that a compromise text had been agreed 
for paragraph 1 of Article 5 but, if representatives so wished, the formulation by Mongolia could also 
be included in the text submitted to the plenary meeting. 

It was so agreed. 

 Mr ROWAN (European Community) acknowledged that a Party had proposed an amendment to 
paragraph 5 of Article 9 but requested that the original Chairperson’s text should also be shown in the 
paper submitted to the plenary meeting.  

It was so agreed. 

2. CLOSURE OF THE SESSION 

 After the customary exchange of courtesies, the CHAIR declared closed the work of 
Committee A. 

The meeting rose at 13:15. 
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COMMITTEE B 

FIRST MEETING 

Tuesday, 30 June 2009, at 10:25 

Acting Chair: Ms J. BENICHOU (Convention Secretariat) 
Chair: Mr M. NAVARRETE (Chile) 

 
 
 
1. OPENING OF THE COMMITTEE: Item 1 of the Agenda 

 The ACTING CHAIR declared open the first meeting of Committee B. 
 
Election of officers 

 The ACTING CHAIR announced that Mr M. Navarrete of Chile had been nominated as Chair 
of Committee B, and asked whether the Committee wished to approve the appointment of 
Mr Navarette. 

 It was so decided. 

Mr Navarrete took the Chair. 

 The CHAIR suggested that Mr O.O. Salagai of the Russian Federation and Mrs I. Demuni de Silva 
of Sri Lanka be elected as Vice-Chairs, and asked whether the Committee wished to approve the 
appointment of Mr Salagai and Mrs Demuni de Silva. 

 It was so decided. 

 
 
2. DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN 

TOBACCO PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, 
FCTC/COP/INB-IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./7) 

Part IV: Offences and sanctions 

 The CHAIR invited the Committee to consider in turn each of the Articles in Part IV of the 
revised Chairperson’s text for a protocol on illicit trade in tobacco products as set out in document 
FCTC/COP/INB-IT/3/3. The scope of the text should be wide enough to permit its application both in 
countries in which criminal law was derived from common law and in those using Roman law. Parties 
should concentrate on defining basic and universally applicable principles. 
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• Article 12: Offences 

 The CHAIR invited the Committee to comment on paragraph 1 relating to the definition of 
criminal offences associated with the illicit trade in tobacco products. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
scope of paragraph 1 was too wide: as the text stood, any illicit trade would be subject to criminal 
prosecution, regardless of its gravity or the number of persons involved. He requested that paragraph 1 
be limited to criminal conduct and he suggested the insertion of “and on a commercial scale” after 
“committed intentionally”. 

 Mr HOSHINO (Japan) agreed that the scope of the provisions was indeed very wide and 
proposed that the paragraph should begin with the words “Each Party shall consider adopting 
appropriate legislation”, in order to allow Parties more discretion in implementing the paragraph. 
Alternatively, he could submit amendments to individual paragraphs. 

 Mr PADILLA (Philippines) said that some of the offences described in paragraph 1 were 
administrative rather than criminal and therefore the word “criminal” should be replaced by 
“punishable”. The words “when committed intentionally” should be deleted both because they referred 
to a state of mind, a concept that was sometimes difficult to prove, and because retention of the phrase 
implied that acts committed negligently were excluded from the Article. 

 Mr AHMADI (Islamic Republic of Iran) suggested that the phrase “in accordance with its 
constitutional process” should be inserted after “Each Party shall adopt”. The phrase “anywhere on its 
territory or in any other places under its jurisdiction as recognized under international law” should be 
added to the end of the first paragraph 

 Mrs ROBINSON (Seychelles) said that Parties should be at liberty to decide whether offences 
related to illicit trade should be classified as offences of strict liability, as they were in her own 
country’s new tobacco legislation. The phrase “when committed intentionally” should, therefore, be 
deleted. 

 Mr ALBUQUERQUE E SILVA (Brazil) said that, in the opinion of his Government, criminal 
law was invoked too freely in the current draft. Offences should be defined as criminal only in the 
most serious cases, in order to facilitate effective action by the State. An appropriate balance should be 
maintained between criminal penalties, and economic and administrative penalties; Canada had made 
a useful proposal in that regard at the presessional regional meetings. Consequently, it would be 
essential to include the amendment proposed by Japan. However, the phrase “when committed 
intentionally” should be retained, since intent was a fundamental aspect of illicit trade. 

 Mr MOSSOP (alternate to Ms Hefford, Australia) said that, in order to maintain the desired 
flexibility, the conduct detailed in paragraphs 1 and 2 might be defined merely as an “offence”, rather 
than a criminal offence. Parties would then be at liberty to decide whether the conduct in question was 
classified as a criminal or an administrative offence. 

 Mr BARRY (Guinea) suggested that after “under its domestic law”, the words “including in free 
zones” should be inserted. 

 Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
said that the current wording covered a very wide range of offences, some assuming criminal intent 
(mens rea) and others of an administrative nature. He would prefer a single set of core offences, 
combining those listed in paragraphs 1 and 2, with any other offences being left to Parties to prosecute 
as criminal, civil or administrative offences in accordance with their domestic law. 
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 Dr MORI (Japan) said that no wording referring to free zones should be included until a final 
version of Article 11 on free zones and duty-free sales had been agreed. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that 
paragraph 1 was intended to cover serious offences although its scope needed to be restricted. The 
adoption of a phrase such as “Parties should consider adopting” would provide too much flexibility, 
making it difficult for Parties to invoke subsequent articles, such as those on liability of legal persons 
and extradition of alleged offenders. 

 The CHAIR, summing up, said that most representatives apparently wished to limit the number 
of offences specifically listed in the Article and to distinguish criminal from administrative offences. 
In his opinion, however, it was important to specify a certain number of serious offences, since 
otherwise every case could be decided solely according to a Party’s domestic law. Extradition, for 
example, was only possible if the conduct in question was a criminal offence under the law of both the 
States concerned. 

 Dr TSETSEGDARI (Mongolia) said that the offences covered by the Article should be listed in 
a clear and detailed manner. She agreed with the deletion of the phrase “when committed 
intentionally”. Penalties should apply to an offence committed anywhere on the Party’s territory or 
within its jurisdiction. 

 Mr PADILLA (Philippines) said that some of the offences listed, such as misdeclaring 
information on an official form in subparagraph 1(d) or conspiring to commit an offence in 
subparagraph 1(h), were not criminal offences in his country. If the reference to criminal offences was 
maintained, the Committee would have to examine each listed offence separately and specify which of 
them were criminal.  

 Ms GONZÁLEZ (Bolivarian Republic of Venezuela) noted that, in her country, a deliberate 
failure to pay applicable duties on tobacco products was treated as a criminal offence, whereas a 
failure to pay due to negligence was treated as an administrative offence. The issue of intent was 
therefore crucial. 

 Mr FALL (Senegal) said that the phrase “when committed intentionally” should be deleted. The 
offences listed in paragraph 1 were economic offences: the mere possession of illicit or counterfeit 
goods constituted an offence. The question of intent was not relevant and might even provide spurious 
grounds for a defence claim in court. As for the issue of criminal versus administrative offences, it was 
surely sufficient to indicate that an offence classified as a criminal offence by the Party concerned 
should be subject to criminal penalties. 

 Mr SALAGAI (adviser to Mr Nebenzia, Russian Federation) said that the phrase “when 
committed intentionally” was superfluous, since the issue of intent would be covered by the domestic 
legislation adopted by the Party pursuant to the protocol. 

 Dr ABASCAL (Uruguay) said that the current wording of the Article would oblige many 
Parties to amend their criminal codes, a particularly complex task in regard to offences punishable by 
imprisonment. Regarding the most serious offences, involving large criminal organizations, Parties 
could adopt the position of the Parties to the United Nations Convention against Transnational 
Organized Crime. The rest of the list, which included many offences of an administrative nature, 
should be simplified and clearly organized. He agreed with the proposal by the representative of 
Japan.  

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that if 
serious offences were listed in paragraph 1, the European Community would require the inclusion of 
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the phrases “when committed intentionally” and “on a commercial scale”. Further discussion was 
needed to determine which offences should be listed in the Article. In paragraph 1, the inclusion of a 
reference to free zones was a concern: references might be added in individual paragraphs, where 
appropriate, provided that consistency with the final version of Article 11 was maintained. 

 Mr DLAMINI (Swaziland) said that paragraph 1 was intended to ensure that those who 
participated in or facilitated illicit trade in tobacco products were held accountable for their actions; 
there was no need to reduce the scope of the offences listed, since the original text made it clear that 
they must also constitute offences under the law of the Party concerned. Furthermore, the offences 
listed were clearly offences of strict liability and the phrase “when committed intentionally” was 
therefore unnecessary. 

 Ms JAQUEZ (Mexico) suggested that, for the time being, the Committee should concentrate on 
the more general concepts in paragraph 1. The offences listed in the subparagraphs would require 
much more debate, since not all of them were criminal offences under the laws of different Parties. 

 Mr ZAITSEV (adviser to Mr Nebenzia, Russian Federation) said that, in order to shorten the 
text, in subparagraph 1(a) the offences relating to illicit transnational import, export or transfer of 
tobacco products could be subsumed under the general concept of “illicit foreign economic activities”. 
It would be difficult to use a term such as “smuggling”, which was defined differently in different 
countries. However, several basic concepts clearly constituted offences, including illicit transnational 
transfer of tobacco products, counterfeiting, and illicit national sales, although even those concepts 
might vary in definition between Parties.  

 The CHAIR said that all Parties imposed administrative penalties for less serious offences, 
reserving criminal penalties as a last resort. It seemed desirable to list as many potential offences as 
possible. To facilitate later drafting work, he suggested that Parties should agree on the more serious 
offences, which should definitely incur a criminal penalty, and leave the rest subject either to 
administrative or to criminal penalties, depending on the legislation of the Party in question. 

 Mrs ROBINSON (Seychelles) said that she could not accept the proposed insertion of the 
introductory wording, “Parties shall consider adopting” as the word “consider” weakened the meaning. 

 Mr ALBUQUERQUE E SILVA (Brazil) suggested that the Convention Secretariat should, as 
soon as possible, draw up a list of serious crimes, based on the definitions in the United Nations 
Convention against Transnational Organized Crime. Parties could then state whether or not they 
accepted the list. The Framework Convention also specified the penalties for various criminal 
offences, direct reference to which might also be included in the protocol. 

 Mr MOHAMEDOUN (Mali) said that wording such as “prohibit under domestic law” would 
give Parties the flexibility to apply either administrative or criminal penalties. He could not support the 
wording: “Parties should consider adopting” as it did not oblige Parties to take action. 

 The CHAIR said that a special group might be designated to draw up a list of more serious 
offences, with the assistance of experts from the United Nations Office on Drugs and Crime. Under a 
second option, he suggested that the protocol could explicitly leave to the individual Parties the 
decisions on whether to categorize conduct as an offence and whether to classify an offence as 
criminal or administrative. 

 Ms LEI Zhao (China) said that she preferred the Chair’s second option. Several of the offences 
listed in paragraph 1 were not fully covered under her country’s criminal law. She expressed support 
for the proposal by Australia to combine the first two paragraphs and to give Parties more flexibility. 
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 Mr MOSSOP (alternate to Ms Hefford, Australia), stating a preference for the second option, 
proposed an introductory sentence to the combined paragraphs 1 and 2: “Each Party shall adopt, as 
appropriate, legislative and other measures as may be necessary to establish the following conduct as 
unlawful under domestic law”. Appropriate language could be added to Article 14 on sanctions to 
ensure that serious offences were subject to penalties under criminal law. 

 Mr ÖZBEK (Turkey) said that adoption of the Chair’s second option would lead to structural 
changes in the protocol: investigations and other measures referred to in subsequent articles of the 
protocol would be very difficult to implement except under criminal law. He therefore preferred the 
Chair’s first option, and also welcomed the proposal by the European Community to include the 
phrase “on a commercial scale”. 

 Mr MOHAMEDOUN (Mali) said that the first two paragraphs should be combined; for the 
introductory part he suggested that “and penalize” be inserted between the phrases “to establish” and 
“the following conduct”. The phrase “when committed intentionally” should be deleted. 

 Mr HOSHINO (Japan) said that he also preferred the Chair’s second option, which gave Parties 
greater discretion in deciding legal categories. However, unlike the representative of Australia, he 
preferred the wording “Parties shall consider adopting”. 

 Mr PADILLA (Philippines), expressing a preference for the Chair’s proposed second option, 
said that he believed that many other Parties in the WHO Western Pacific Region were unified in that 
position.  

 Mr FALL (Senegal) said that defining offences should not be left to the discretion of individual 
Parties. The protocol should state clearly that Parties were obliged to classify the types of conduct 
listed as criminal offences, and the phrase “when committed intentionally” should be deleted. 

 Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
supported the Chair’s second option, as expressed by the representative of Australia. Paragraphs 1 and 
2 should be combined, but the wording “Parties should consider adopting” should not be used, since 
the force of the paragraph had already been weakened. 

 Mr ALBUQUERQUE E SILVA (Brazil) and Mr SAINT-DENIS (alternate to Mr Leguerrier, 
Canada) said that they supported the proposal by Australia and the Chair’s proposal to establish a list 
of serious offences. Parties would be at liberty to decide on the penalty to be imposed. Wording such 
as “Parties should consider adopting” would not then be necessary. 

 Ms JAQUEZ (Mexico) said that she supported the proposal by Australia; the same solution 
might be used elsewhere in the draft protocol. 

 Mr FASHINA (Nigeria) supported the proposal by Australia. He considered that the wording 
“Parties shall consider adopting” would only weaken the text.  

 Dr TOESSI (Benin) said that the question of the severity of offences was referred to in several 
places in the protocol and he was therefore in favour of appointing a group to draw up a list of serious 
offences, as that would help Parties to agree on the penalties to be imposed. 

 Ms DU PREEZ (Namibia) said that she could not accept the wording, “Parties should consider 
adopting”. The protocol was a legal document and it should impose appropriate obligations on Parties 
particularly within the WHO African Region, since Africa was likely to be the location of significant 
illicit trade in tobacco products. 
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 Mr HOSHINO (Japan) said that he withdrew his proposal to introduce the words “Parties 
should consider adopting” and supported the proposal by Australia. 

 Dr ABASCAL (Uruguay) said that he supported the proposal by Australia as it would simplify 
the process, provide greater flexibility and enable more Parties to accede to the protocol. The issue of 
serious offences would doubtless be addressed in later articles. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that provided 
that the scope of the Article was limited in accordance with the proposals he had already put forward, 
then the proposal by the Chair would be workable. The wording proposed by Australia was acceptable 
in principle, although the Parties he represented would need to discuss it before giving their formal 
agreement. Nevertheless, certain preconditions with regard to criminalization would need to be met: 
references to intent and to commercial scale must be maintained and due regard given to 
internationally agreed concepts concerning extradition as set out in Article 33. 

 Mr YOMO (Congo) pointed out that all the offences listed in the Article were already included 
in the customs code of the Central African Economic and Monetary Community. His concern was 
whether another code would have to be drawn up for activities related to the protocol. 

 The CHAIR said that where provisions in the protocol were already part of domestic law, a 
Party could maintain its legislation and would not be required to amend it. 

 Mr ADAM (Israel), Ms MOODLEY (South Africa) and Mr DLAMINI (Swaziland) supported 
the wording proposed by Australia and agreed that paragraphs 1 and 2 should be combined. 

 Mr SAMUDA (Panama) agreed that paragraphs 1 and 2 should be combined. 

 Mr ÖZBEK (Turkey) said that the protocol must define some offences which all Parties 
recognized as criminal offences, or it would be impossible to implement the provisions relating to 
Part V: International cooperation. 

 Ms GONZÁLEZ (Bolivarian Republic of Venezuela), referring to subparagraph 1(a), suggested 
the addition of the phrase “introducing or extracting” which implied an illegal act and was required if 
the conduct concerned was to constitute a criminal offence in her country. The terms “importing” and 
“exporting” implied that the relevant customs procedures had been correctly followed. 

 Mr ALBUQUERQUE E SILVA (Brazil) said that he had several proposed amendments to 
Article 12, which he would submit at the next meeting.  

 Mr HOSHINO (Japan) reiterated Japan’s overall view concerning the wide scope of the 
protocol and requested that all references to “manufacturing equipment used in the manufacture of 
tobacco products” be deleted from the Article. 

 Mrs ADEYEMO (Nigeria) requested that the word “smuggling” should be added to the list of 
offences in subparagraph 1(a). 

 The CHAIR said that the second of his two proposals and the proposal by Australia appeared to 
have found favour with the majority of Parties, although the European Community had asked for extra 
time for consultation. However, it was essential to draw up a minimum list of serious offences on 
which all Parties could agree, or the protocol would serve no useful function. He suggested that the 
Committee should return to Article 12 at the next meeting, when advice from an expert from the 
United Nations Office on Drugs and Crime would be available. 
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It was so agreed. 

(For continuation of the discussion on Article 12, see summary record of the second meeting.) 

• Article 13: Liability of legal persons 

 The CHAIR noted that in the legislation of some Parties, such as that of the Netherlands, it was 
accepted that legal persons or entities could bear criminal liability and be subject to penalties such as 
the confiscation of property, whereas in that of others, such as many Latin American States, it was not. 
It was a highly relevant topic, since many criminal organizations operated through legal persons. It 
was therefore essential for the protocol to ensure that civil, administrative or criminal penalties could 
be applied, up to and including the dissolution of the legal entity. 

 Mr FALL (Senegal) asked why there was a discrepancy between Article 12, which referred only 
to criminal liability, and paragraph 2 of Article 13, which referred to criminal, civil or administrative 
liability.  

 The CHAIR said that the liability of legal persons was a disputed issue; there had been several 
unsuccessful attempts in Chile to make legal persons bear criminal liability for their illicit acts. 
Accordingly, Article 13 had been made very flexible in order to ensure that legal persons would be 
held liable for illicit conduct in one way or another. 

 Mr PADILLA (Philippines) said that his own country’s legislation used the term “juridical 
person” rather than “legal person”. He suggested that the three paragraphs of Article 13 should be 
replaced by one paragraph, reading: “Every person, natural or juridical, shall be made liable, in 
accordance with the gravity of the offence, as provided in Article 12”. 

 Mr ALBUQUERQUE E SILVA (Brazil) said that the draft reproduced the language of 
Article 10 of the United Nations Convention against Transnational Organized Crime which, however, 
dealt only with criminal offences rather than administrative offences. It might be preferable to replace 
Article 13 with a reference to that Convention for reporting of all serious criminal offences. He asked 
for the entire Article to be placed in square brackets. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that he 
preferred the text as it stood as not all Parties to the Framework Convention were also party to the 
United Nations Convention against Transnational Organized Crime. 

 Mr ZOUA (Cameroon) said that the right to health was a universal right, and penalties for 
actions which endangered health should be universal and should not discriminate between natural and 
legal persons. 

 Mr DEMPSEY (alternate to Mr Leguerrier, Canada) said that he preferred the original version 
of the Article, except that the term “offences” in paragraph 1 should be replaced by “unlawful 
conduct”, so that it was consistent with the amendments to Article 12 proposed by Australia. 

 Mr BURCI (WHO Legal Counsel), replying to a point raised by Dr RANGREJI (India), said 
that the phrase “subject to the legal principles of each Party” emphasized that legal persons should 
bear criminal, civil or administrative liability for illicit acts if the legal system of the Party concerned 
so provided. 

 Mr BARRY (Guinea) said that paragraph 1 should state that legal persons should not bear 
criminal liability in the case of controlled delivery, when illicit consignments were allowed by law 
enforcement agencies to proceed in order to identify those responsible. 
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 Dr TOESSI (Benin) asked how the provisions on liability would apply to larger suppliers which 
colluded with small-scale tobacco vendors. 

 The CHAIR said that it was important to distinguish the personal liability of employees of a 
company or other legal entity, who might be subject to a fine or imprisonment, from the criminal 
liability of the legal person. In the latter case, the legal person might be dissolved or its assets might be 
confiscated. 

 Mr AL JEHANI (Saudi Arabia) endorsed the proposal by the European Community to maintain 
the text of Article 13 as it stood. The legislation of the Gulf Cooperation Council made no distinction 
between the acts of natural persons and those of legal persons. 

 Mr PADILLA (Philippines) recalled that, under paragraph 3 of Article 2 of the protocol, Parties 
that were also party to the United Nations Convention against Transnational Organized Crime were 
obliged to apply all provisions of the latter which were relevant to illicit trade in tobacco products. It 
was therefore superfluous to repeat the provisions of the United Nations Convention against 
Transnational Organized Crime in Article 13 of the protocol. 

 Mr YOMO (Congo), referring to the amendment relating to controlled delivery proposed by the 
representative of Guinea, noted that there was no provision for controlled delivery in his country’s 
legislation. As for the issue of collusion between large suppliers and individual vendors, the customs 
code of the Central African Economic and Monetary Community provided for various offences of 
collusion. 

 The CHAIR, summing up, noted that most delegates wished to maintain the text of Article 13 as 
it was, although the comments made would be taken into account.  

• Article 14: Sanctions 

 The CHAIR said that, once again, the issues covered in Article 14 were treated very differently 
in different countries. In some countries, long prison sentences were imposed for financial offences, 
whereas in others such offences were treated far more leniently. For that reason, paragraph 1 
attempted to define a minimum prison sentence which all Parties could agree to impose. An agreed 
minimum penalty was also important for the purposes of extradition since, for many Parties, the 
penalty facing the alleged offender was a factor in deciding whether to permit extradition. 

 Dr MOUSSA (Niger), speaking on behalf of the Parties in the WHO African Region, said that 
the penalty to be imposed under paragraph 1 of Article 14 must be left to the individual Party to 
decide. 

 Mr SAMUDA (Panama) said that, in order to maintain consistency with Article 12, minimum 
criminal or administrative penalties should be laid down in a new paragraph 1, which would combine 
paragraphs 1 and 2. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Ms LEI Zhao (China), Mr ADAM (Israel), Dr MORI (Japan), and Mr AL JEHANI (Saudi Arabia), 
noting that reference to “serious crime” appeared only in paragraph 1 of Article 14 and in the 
definition contained in paragraph 14 of Article 1, suggested that both paragraphs should be deleted.  

 Mr ALBUQUERQUE E SILVA (Brazil), supported by Mr YOMO (Congo) and Dr MOUSSA 
(Niger), speaking on behalf of the Parties in the WHO African Region, said that the concept of 
“serious crime” should be included somewhere in the protocol and if it was deleted from Article 14, he 
would propose its inclusion elsewhere. 
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 Dr RANGREJI (India) said that a minimum penalty of four years’ imprisonment was very 
severe. In his own country, some extraditable offences carried a penalty of only one year’s 
imprisonment. He requested that paragraph 1 be placed in square brackets pending further discussion. 

 Mrs ROBINSON (Seychelles) said that paragraph 1 should refer to offences punishable by 
deprivation of liberty but the reference to a minimum penalty of four years should be deleted. The 
concept of “serious crime” should not be defined, as it did not correspond to specific national 
definitions. 

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested that the 
phrase “including monetary sanctions” at the end of paragraph 2 of Article 14 should be deleted. 

 Dr MORI (Japan) said that the term “offence” in paragraph 2 should be replaced by “unlawful 
conduct” or “criminal conduct”.  

 Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Dr MORI (Japan), suggested that paragraph 3 should be amended to read: “Each Party shall endeavour 
to ensure”. 

 Mr ALBUQUERQUE E SILVA (Brazil), supported by Mr SAMUDA (Panama), said that many 
issues related to the scope of the protocol remained to be clarified. He emphasized that Brazil could 
not accept any wording imposing liability on natural persons, such as tobacco growers. 

 Mr YOMO (Congo) asked to whom the sanctions would apply if natural persons were excluded. 

(For continuation of the discussion on Article 14, see summary record of the second meeting.) 

The meeting rose at 13:00. 
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SECOND MEETING 

Tuesday, 30 June 2009, at 15:20 

Chair: Mr M. NAVARRETE (Chile) 
 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 14: Sanctions (continued) 

Mr AL BAKER (United Arab Emirates), noting that paragraph 4 provided for a “lengthy” 
statute of limitations period in which to commence proceedings for any offence covered by the 
protocol, asked what length of time was intended? He also expressed concern at the reference to a 
“lengthier” period when the alleged offender had evaded the administration of justice. Very specific 
legal procedures applied in such cases, as well as in cases of “trial by association”, when an individual 
was prosecuted for acts committed by a criminal organization merely by virtue of belonging to that 
organization. 

Dr MOUSSA (Niger) proposed that in paragraph 4, the phrase “under its domestic law” should 
be deleted since the concept of domestic law was already mentioned earlier in that paragraph. He was 
supported by Mr FASHINA (Nigeria) in that proposal. Referring to paragraph 2, he requested that the 
phrase “including monetary sanctions” should be maintained. 

Mr MOHAMEDOUN (Mali) said that in his country’s legal system a penalty was specified for 
a particular offence. The offence of evading justice would therefore need to be defined and a penalty 
and a statute of limitations period assigned to it. 

The CHAIR agreed that the statute of limitations period should depend primarily on the type of 
offence, rather than on the fact that the alleged offender had evaded justice. 

• Article 12: Offences (continued from the first meeting) 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that he had 
consulted with his colleagues in the European Union, whose number now stood at 28 Parties, but they 
had not yet reached agreement on the proposal made by Australia at the previous meeting. It would be 
helpful if the proposed list of serious crimes could be made available as soon as possible. 

Dr ABASCAL (Uruguay) said that he had expected to receive a list of offences, both 
administrative and criminal, from the Convention Secretariat, which the Committee would use to 
decide whether a direct reference in the protocol to the provisions of the United Nations Convention 
against Transnational Organized Crime would be appropriate. 
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Mr LONGOLOMOI (Kenya), recalling an earlier proposal that all references to equipment used 
for the manufacture of tobacco products should be removed from Article 12, said that developing 
countries experienced significant problems with obsolete manufacturing equipment dumped by 
developed countries because it could only be used to make tobacco products with high tar and nicotine 
levels. 

Mr YOMO (Congo) said that, given proposals to exclude tobacco growers, small retailers and 
manufacturing equipment from the scope of the protocol, he questioned what it was actually intended 
to cover. Moreover, it was unclear to him why Parties needed to adopt new legislation. The illicit 
conduct in question was surely already covered by existing legislation, particularly since every country 
belonged to a customs union, and prosecuting illicit conduct was therefore a matter for executive or 
administrative agencies. 

Dr ABASCAL (Uruguay) agreed with the representative of Kenya that manufacturing 
equipment should be included in the protocol. It would be pointless to reach a universally agreed text 
if it was so weak as to be ineffective. He emphasized the need for effective provisions relating to 
monitoring: new legislation adopted could not be brought into force without reliable information 
obtained from monitoring. 

Mr MOHAMEDOUN (Mali) said that he supported the inclusion of the phrase “under its 
domestic law”. He reiterated that under his country’s legal system a penalty was specified for a 
particular offence including administrative offences.  

Ms LEBAUX (United Nations Office on Drugs and Crime) said that the United Nations 
Convention against Transnational Organized Crime consisted of the Convention proper together with 
three protocols. As it was not feasible to list all possible instances of organized crime, the Convention 
defined four basic offences: participation in an organized criminal group; money-laundering; 
corruption; and obstruction of justice. Parties to the Convention undertook to establish those offences 
as criminal offences in their own legislation. The Convention defined the concept of “serious crime” 
as offences subject to a maximum deprivation of liberty of at least four years or a more serious 
penalty. In addition, an “organized criminal group”, also defined in the Convention, must be involved, 
and the offence must be transnational in nature. If those conditions were met, Parties could engage in 
international collaboration including extradition and mutual legal assistance. 

Replying to the points raised by Uruguay, she said that there were more than 150 Parties to the 
Convention. If the protocol defined serious offences in the same way as the Convention, particularly in 
respect of the basic criteria, namely the minimum penalty for the offence, transnational nature of the 
offence, and commission by an organized criminal group,  then offences related to the protocol could 
be used to invoke the international collaboration measures provided for in the Convention. However, 
that effort would probably be justified only in the case of truly serious offences. 

Mr AL BAKER (United Arab Emirates) pointed out that an offence might carry a penalty of one 
to five years’ imprisonment. Consequently, in less serious cases, the offender would serve only a one-
year sentence, but it would still be classified as a “serious crime” under the criteria of the United 
Nations Convention against Transnational Organized Crime. Grading among offences should be 
established: for instance, falsifying or misdeclaring information in order to evade tobacco taxes was a 
relatively minor offence. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that the criterion was the 
maximum penalty for the offence concerned. An offence punishable by one to five years’ 
imprisonment would therefore be classified as a serious crime under the United Nations Convention 
against Transnational Organized Crime because the maximum penalty exceeded four years. 
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Dr MUÑOZ PORRAS (Chile) suggested that, in the interests of expediting the work of the 
Committee, the Convention Secretariat should highlight those articles of the draft protocol which were 
taken directly from, or were very similar to, articles of the United Nations Convention against 
Transnational Organized Crime.  

Replying to a point raised by Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada), 
Ms LEBAUX (United Nations Office on Drugs and Crime) confirmed that the United Nations 
Convention against Transnational Organized Crime did not specify particular offences which Parties 
should consider to be serious crimes; nor did it specify the penalty which should be attached to a 
particular offence. Parties were free to decide such matters for themselves. 

Mr BURCI (WHO Legal Counsel) said that the maximum penalty of four years specified in 
paragraph 1 of Article 14 was intended to fulfil one of the criteria of a serious crime defined in the 
United Nations Convention against Transnational Organized Crime. Provided that the other criteria – 
the transnational nature of the offence and the involvement of an organized criminal group – were also 
met, offences under the protocol could be handled through the mechanisms established in the 
Convention. 

Mr PADILLA (Philippines) asked whether all the offences listed in the various subparagraphs 
of Article 12 would really count as serious offences. 

Mrs DEMUNI DE SILVA (Sri Lanka) drew the Committee’s attention to document 
FCTC/COP/INB-IT/3/INF.DOC./2, in which the Chairperson of the Intergovernmental Negotiating 
Body explained the intended relationship between the protocol and the United Nations Convention 
against Transnational Organized Crime. 

Dr ABASCAL (Uruguay) noted that neither Article 12 nor Article 14 explicitly mentioned 
smuggling, which was surely the quintessential “serious offence”, transnational by its very nature and 
nearly always the work of organized criminal groups. The other offences listed in Article 12, such as 
counterfeiting, were not necessarily transnational in nature. A provision could be included in the 
protocol to suggest that Parties establish a minimum penalty of four years’ imprisonment for 
smuggling in order to meet all the criteria defined in the United Nations Convention against 
Transnational Organized Crime. 

Mr MOHAMEDOUN (Mali) said that most Parties were also party to the United Nations 
Convention against Transnational Organized Crime. The current provisions of Article 14 of the 
Protocol, which followed those of the Convention, were therefore automatically applicable for those 
Parties. The issue was more problematic for Parties which were not party to the Convention. The 
question, as he saw it, was the scope of the protocol itself rather than the relationship between the 
protocol and the Convention. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that the Committee must decide 
whether the protocol needed to include provisions on international cooperation at all since most Parties 
were also party to the United Nations Convention against Transnational Organized Crime. However, 
the protocol should not provide for international cooperation in respect of offences less serious than 
those laid down in the Convention; Parties would otherwise be swamped with applications for mutual 
legal assistance or extradition related to relatively minor offences. 

Dr ABASCAL (Uruguay) noted that, according to the current version of paragraph 3 of 
Article 2 of the protocol, Parties to the United Nations Convention against Transnational Organized 
Crime were obliged to ensure the full application of the latter to illicit trade in tobacco products; and 
Parties not party to the Convention were asked to consider applying the relevant provisions of the 
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Convention where appropriate. That appeared to cover the issue of serious offences adequately. 
Article 12 should concentrate on less serious criminal or administrative offences. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
United Nations Convention against Transnational Organized Crime was indeed an extremely valuable 
instrument. However, many Parties already cooperated in matters of mutual legal assistance in respect 
of offences defined as less serious in the Convention. The European Community wanted to see more 
cooperation in legal matters under a strong and well-balanced protocol. 

The CHAIR said that the approach adopted by other legal instruments was to establish general 
criteria defining a serious offence, such as the associated penalty or the scale or transnational nature of 
the offence, so that there were at least a few serious offences on which Parties could agree. With 
regard to the point made by the representative of the European Community, it might indeed be useful 
to include provisions particularly relevant to illicit trade in tobacco products. Smuggling, generally 
recognized as a serious offence, was rife between Bolivia, Paraguay and a free zone in the north of his 
own country, Chile, but it also took place on a smaller scale within countries. He called upon 
representatives to suggest general criteria which might designate a serious offence. 

Mr SAMUDA (Panama) said that the United Nations Convention against Transnational 
Organized Crime should serve only as a guide. Illicit trade in tobacco products had its own unique 
features. The Committee needed to discuss the offences listed in Article 12 in detail in order to arrive 
at its own definition of serious offences for the purposes of international cooperation, jurisdiction and 
extradition, without duplicating work done in respect of other instruments. 

Dr MUÑOZ PORRAS (Chile) said that the Committee should draw up a list of offences, 
connected with illicit trade in tobacco products, and which would not be affected by a Party’s 
accession to any other legal instrument. It would include, for instance, criminal offences related to 
various types of tobacco products or raw materials. If an offence met the criteria required under the 
United Nations Convention against Transnational Organized Crime, it could be prosecuted under that 
instrument, but there was no need to make the protocol into another instrument for combating 
organized crime. 

Dr TOESSI (Benin) reiterated the suggestion that he had made at the first meeting, namely that 
a subcommittee should be formed to draw up a list of serious offences, which must be consistent with 
those defined in the United Nations Convention against Transnational Organized Crime.  

The CHAIR suggested that the proposed subcommittee should consist of five or six 
representatives with legal expertise. It should draw up a brief list of serious offences, with all other 
offences being classified according to the legislation of the Party concerned. 

Dr ABASCAL (Uruguay) said that the proposed subcommittee should bear in mind the 
particular characteristics of smuggling of tobacco products, compared with smuggling of other items 
such as clothing. The sale of tobacco products was legal, albeit regulated, but the danger to health 
associated with tobacco use meant that illicit trade in such products must be considered a serious 
offence. 

Mr LONGOLOMOI (Kenya) said that the protocol was an instrument intended to protect public 
health. Articles from the United Nations Convention against Transnational Organized Crime should 
not be added in preference to the tobacco-specific text prepared by the Chairperson of the 
Intergovernmental Negotiating Body. The list of offences in Article 12 should be preserved, not 
pruned. 
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Ms JAQUEZ (Mexico) expressed concern that, if those representatives with legal expertise 
formed a subcommittee to discuss the list of offences, the quality of the debate in the main Committee 
might suffer. In addition, some Parties had only one member and could not attend both meetings. She 
felt therefore that the whole Committee should draw up the list of offences. 

The CHAIR said that a subcommittee might make faster progress on what was essentially a 
procedural issue. However, it might be preferable for the whole Committee to discuss the proposed list 
of offences for the sake of greater transparency. In his own opinion, the offences listed in 
subparagraph 1(a) should be defined as serious offences, particularly that of illicitly importing or 
exporting tobacco products, which implied large-scale transnational activity. 

Ms GONZÁLEZ (Bolivarian Republic of Venezuela) said that, in her country, the phrase 
“importing or exporting” implied that the relevant customs procedures had, in fact, been observed. 
There might have been a failure to pay tax, or the correct tax, but those were administrative rather than 
criminal offences. She therefore proposed the addition of the phrase “bringing in or taking out”, which 
implied that the relevant taxes had not been paid and constituted a criminal offence.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, agreed that the 
offences listed in subparagraph 1(a) would constitute serious offences if committed intentionally and 
on a commercial scale. The term “serious offence” should be used in preference to “serious crime”, 
since the latter term appeared with a different definition in the United Nations Convention against 
Transnational Organized Crime. 

Mr PADILLA (Philippines) noted that subparagraph 1(a) referred to offences committed 
without an appropriate licence or payment of applicable taxes. In his opinion, the mere absence of a 
licence or failure to pay tax did not constitute a serious offence. 

Dr ABASCAL (Uruguay), noting that the term “smuggling” was not explicitly mentioned in 
subparagraph 1(a), asked whether it actually constituted a serious offence and whether there was a 
legal definition of smuggling. It was confusing to speak of licences or taxes in the context of 
smuggling since, in common parlance, smuggling implied that no licence had been obtained or tax 
paid. 

The CHAIR said that the term “smuggling” was used in the traditional sense, in which goods 
entered or left a country illegally, but also in the sense of goods brought into a country without 
payment of the appropriate taxes. In his opinion, it was unnecessary to define the term in the protocol 
since it was doubtless already defined in the customs legislation of the Party concerned. 

Ms JAQUEZ (Mexico) suggested that the term “smuggling” should be placed in square 
brackets. Failure to obtain a licence or pay the appropriate taxes was an administrative and not a 
criminal offence in many countries, including her own; however, the remaining offences listed did 
constitute serious offences. 

Dr MORI (Japan) said that, in his country’s legislation, illicit transport, distribution, storage and 
shipping of tobacco products did not constitute serious offences. 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada) asked whether the consensus within the 
Committee was to accept the definition of a “serious crime” laid down in the United Nations 
Convention against Transnational Organized Crime, in which case the term “crime” could be used 
rather than “offence”. Moreover, at the previous meeting, the Committee had appeared to favour the 
proposal by the representative of Australia that it should be left to the individual Party to decide 
whether the offences listed in Article 12 should be penalized as criminal or administrative offences. If 
that proposal was adopted, there was no need to discuss the list further. 
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The CHAIR said that, although many Parties had indeed supported the proposal by the 
representative of Australia, others had pointed out the need for a minimum list of serious offences on 
which all Parties were agreed, in order to provide a basic framework for international cooperation in 
matters such as extradition. As he understood it, therefore, the Committee wished to define a brief list 
of agreed serious offences and leave the matter of administrative offences to the Party concerned. As 
to the definition of a “serious offence”, it seemed important to use the four-year penalty laid down in 
the United Nations Convention against Transnational Organized Crime and also to take into account 
the transnational nature or commercial scale of the offence. 

Mr AL JEHANI (Saudi Arabia) said that the phrase “illicitly bringing in or taking out” should 
be used in preference to “import or export”, the former indicating that the appropriate taxes had not 
been paid or that proper records had not been kept. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that, if the 
Committee wished to apply the criteria of a serious crime laid down in the United Nations Convention 
against Transnational Organized Crime, there was no need for further discussion of the matter of 
penalties. The European Community also considered the transnational nature and commercial scale of 
the offence to be important criteria.  

Dr ABASCAL (Uruguay) said that the protocol should explicitly define serious offences in the 
same way as the United Nations Convention against Transnational Organized Crime. He foresaw a 
problem with using the penalty attached to an offence as a criterion of its seriousness, since the penalty 
would surely depend on the scale of the illicit conduct, particularly in the case of smuggling or 
counterfeiting. For instance, no one would describe the illicit transfer of a single carton of cigarettes as 
a serious offence. The Committee should adopt the proposal by Australia; decide on a classification of 
the offences listed in Article 12; adopt the definition of a serious offence used in the Convention; and 
determine the scale on which an offence must occur in order to be considered a serious offence. 

Ms FIGUEROA (Chile) said that it had originally been proposed that the protocol should make 
a direct reference to the provisions of the United Nations Convention against Transnational Organized 
Crime. Instead, however, the Committee had decided to go through the list of offences in Article 12 
and decide in each case whether the offence should constitute an offence under the protocol. Since the 
protocol was designed specifically to address illicit trade in tobacco products, not illicit trade in 
general, the scale of the offence might well be a valid criterion. The Committee should therefore 
define the specific features of illicit trade in tobacco products, which could then be taken into 
consideration in the domestic legislation of individual Parties. The provisions of Article 12 should 
define a minimum list of offences that were subject to a criminal penalty, and also take into account 
the aspect of intent, which was definitely significant under the law of most Latin American Parties. 

Mr YOMO (Congo) said that, under his country’s legislation at least, the simple term 
“smuggling” covered many of the offences listed in subparagraph 1(a). Some of the terms used later in 
the Article, such as “markings” and “counterfeiting packaging”, had no meaning in his country’s 
legislation, and “levies” were included in customs duties. 

Mrs ADEYEMO (Nigeria) said that the terms “importing and exporting” and “smuggling” were 
relevant to her country’s situation and should be retained. 

Mr FALL (Senegal) said that the term “smuggling” was inappropriate. Smuggling, in the sense 
of evading the relevant customs procedures, was an offence whether the goods in question were in 
themselves legal or illegal. The term “importing or exporting” should be retained. 

Mr MOHAMEDOUN (Mali) said that Article 12 dealt mainly with fraud offences, including 
non-payment of taxes, unlicensed sales, counterfeiting and avoidance of inspections, which were 
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already provided for in domestic legislation. There might be aggravating factors, such as repetition of 
the offence or its scale or seriousness, which might lead to consideration of the offence as serious 
crimes under the United Nations Convention against Transnational Organized Crime. It must surely be 
possible for Parties to agree on an appropriate classification of the offences and the appropriate 
penalties. 

Mr ZOUA (Cameroon) said that the Committee’s primary task was to decide whether the types 
of conduct listed were illicit. 

The CHAIR, noting that the concept of illicit trade was defined in paragraph 8 of Article 1 of 
the current draft of the protocol, described it as a fundamental concept which the Committee should 
bear in mind when considering the list of offences. Many Parties appeared to support the proposal by 
the representative of Australia that Article 12 should provide general guidelines which Parties would 
use to interpret their own legislation. It was important to establish the fundamental criteria which 
distinguished a serious offence, such as the penalty attached to it, the commercial scale or 
transnational nature of the offence or the involvement of an organized criminal group. The Committee 
could then decide which of the offences listed should be classified as serious offences with a 
commonly agreed penalty, and which could be dealt with under Parties’ domestic legislation. He 
called upon the Committee to concentrate on those fundamental criteria rather than on the details of 
their own country’s legislation. 

Dr ABASCAL (Uruguay), supported by Mr MOHAMEDOUN (Mali), said that the introductory 
paragraph proposed by the representative of Australia should be followed by a list of possible 
offences. The definition of a “serious crime” laid down in the United Nations Convention against 
Transnational Organized Crime should be used, with particular emphasis on the penalty incurred by 
the offence. Illicit trade in tobacco products was unlike illicit trade in other commodities: although the 
goods involved were sold legally by long-standing custom, the hazard they posed to human health 
meant that any illicit trade should be considered a serious offence and be punishable by at least four 
years’ imprisonment. 

Dr MUÑOZ PORRAS (Chile) supported the proposal by the representative of Uruguay. The 
criteria laid down in the United Nations Convention against Transnational Organized Crime should be 
used in order to avoid anomalies such as higher penalties for illicit trade in tobacco products than for 
illicit trade in other products covered by the Convention. 

Ms HEFFORD (Australia), supported by Mr ALBUQUERQUE E SILVA (Brazil) and 
Mr PADILLA (Philippines), suggested that the introductory paragraph proposed by her Party should 
be followed by a list of the types of conduct deemed undesirable. Paragraph 1 would then read: “Each 
Party shall ensure that the most serious instances of the unlawful conduct set out in Article 12, when 
committed intentionally and on a commercial scale, are considered as serious crime“. 

In response to a question from Dr  ABASCAL (Uruguay), Ms LEBAUX (United Nations Office 
on Drugs and Crime) said that the primary criterion of a serious crime under the United Nations 
Convention against Transnational Organized Crime was the four-year penalty: the transnational nature 
of the offence and the involvement of an organized criminal group were subsidiary criteria. The term 
“serious offence” was preferable to “serious crime”, since the latter might imply that the mechanisms 
established by the Convention would be automatically triggered, which was not necessarily the case. It 
was important to define the relationship between the protocol and the Convention at some point in 
order to ensure that the provisions of the former were no less stringent than those of the latter. 
However, in her opinion, that was a matter separate from the listing of serious offences. 
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Mr DEMPSEY (alternate to Mr Leguerrier, Canada) expressed support for the proposal by the 
representative of Australia but suggested that the final phrase, “serious crime”, should be replaced by 
“serious offences”. 

The CHAIR, summing up, said that the Committee appeared to support the latest proposal by 
Australia and the suggestion that it should decide on the main criteria defining a serious offence. He 
suggested that the Committee should resume its consideration of Article 12 later. 

It was so agreed.  

(For continuation of the discussion on Article 12, see summary record of the fifth meeting.) 

• Article 15: Search of premises and seizure of evidence 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested 
inserting the word “suspected” before “commission of an offence”. 

Mrs ROBINSON (Seychelles), supported by Dr MOUSSA (Niger), speaking on behalf of the 
Parties in the WHO African Region, suggested that “administrative and other measures” should be 
replaced by “administrative or other measures”. 

Mr MOHAMEDOUN (Mali) suggested that the phrase “including tobacco” in the third line of 
the Article should be deleted. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that the proposed insertion of 
wording “suspected” before “commission of an offence” was inexact since, presumably, the fact that 
an offence had been committed was not in dispute. 

Mr PADILLA (Philippines) said that, under his country’s legislation, the police could apply for 
a search warrant even if an offence had not yet been committed.  

Mrs DEMUNI DE SILVA (Sri Lanka) suggested the wording: “for the purpose of ascertaining 
whether an offence has been or is being committed”. 

Mr FASHINA (Nigeria) supported the proposal by the representative of Mali and suggested that 
the phrase “national law” should be replaced by “domestic law”. 

Dr ABASCAL (Uruguay) suggested that it should be stated clearly earlier in the protocol that 
premises, confiscated goods, and so on, could be inspected. 

The CHAIR, summing up, said that the Committee appeared to accept the text of Article 15, 
with the proposed amendments. 
 
 It was so agreed. 

The meeting rose at 18:00. 
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DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 16: Confiscation and seizure of assets 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, observed that 
paragraph 1 would need to be revised when the Committee decided on the final wording of Articles 12 
and 14. 

Responding to a suggestion by Dr RANGREJI (India), he noted that the United Nations 
Convention against Transnational Organized Crime used the phrase “to the greatest extent possible” 
rather than “to the widest extent possible”. 

Mrs ADEYEMO (Nigeria) suggested that paragraph 1 should begin: “Parties shall adopt the 
strongest measures within their domestic legal systems as may be necessary to enable confiscation of”. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested that in 
paragraph 3, the phrase “or to another person who has knowledge or ought reasonably to have known 
of the commission of offences covered by this Protocol”, be deleted in order to maintain consistency 
with paragraph 3 of Article 12 of the United Nations Convention against Transnational Organized 
Crime. 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada) said that it was undesirable to depart from 
the wording of the United Nations Convention against Transnational Organized Crime, which had 
proved a valuable instrument over the years. Since Parties appeared to prefer a simple list of unlawful 
offences, he suggested that Article 16 should be deleted altogether and that Parties should apply the 
relevant provisions of the Convention. 

Mr ALBUQUERQUE E SILVA (Brazil) supported the proposal by the representative of 
Canada. While his Government had agreed to the reproduction of relevant provisions of the United 
Nations Convention against Transnational Organized Crime in the draft protocol on the strict 
condition that the latter should be quoted exactly, some Parties were trying to change the wording 
taken from the Convention. He would have to take any such proposals back to his Government for 
further consideration. 

Mr MOSSOP (alternate to Ms Hefford, Australia), Mr HOSHINO (Japan) and 
Miss TANYARAT MUNGKALARUNGSI (Thailand) supported the proposal by the representative of 
Canada. 
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Dr ABASCAL (Uruguay) said that, although he agreed that it was advisable to adhere to the 
provisions of the United Nations Convention against Transnational Organized Crime, some reference 
must be made in the protocol to the proceeds of illicit trade. 

Dr MUÑOZ PORRAS (Chile) asked how many Parties to the WHO Framework Convention on 
Tobacco Control were also party to the United Nations Convention against Transnational Organized 
Crime. Those States which were not party to both instruments would be unable to take advantage of 
the mechanisms of the latter Convention. He considered that the protocol, as a public health 
instrument, should not include detailed provisions related to taxation or law enforcement. 

Mr BURCI (WHO Legal Counsel) said that approximately 20 Parties to the Framework 
Convention were not Parties to the United Nations Convention against Transnational Organized 
Crime. Some States of course were not party to either instrument. 

Mr HODO (Ghana), speaking on behalf of the Parties in the WHO African Region, opposed the 
deletion of Article 16. The protocol was based on a preventive approach: the Article would act as a 
strong deterrent to persons engaging in illicit trade in tobacco products and reinforce the compliance 
and enforcement aspects of the protocol. 

Replying to a question from Mrs WONG Mee Ling (Malaysia), Mr BURCI (WHO Legal 
Counsel) said that, if the protocol made reference to obligations under the United Nations Convention 
against Transnational Organized Crime, only those Parties that were also party to that Convention 
would be obliged to fulfil those obligations. Parties might, of course, be subject to obligations arising 
from other international instruments relevant to confiscation and seizure. 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada), supported by Dr ABASCAL (Uruguay), 
pointed out that Parties were already bound by subparagraph 4(e) of Article 15 of the Framework 
Convention, which read: “adopt measures as appropriate to enable the confiscation of proceeds 
derived from the illicit trade in tobacco products”. 

Dr TOESSI (Benin), speaking on behalf of the Parties in the WHO African Region, said that 
Article 16 should be maintained. Its provisions would give Parties which were not also party to the 
United Nations Convention against Transnational Organized Crime the legal basis they required for 
action. The protocol on illicit trade was the most appropriate place for provisions on confiscation and 
seizure. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that, if 
representatives were discussing whether to reproduce the exact wording of the United Nations 
Convention against Transnational Organized Crime, they should note that the wording of that 
Convention was reproduced in both Article 16 and several other articles of the protocol. He called on 
representatives to make only general comments and not seek far-reaching changes, such as the 
deletion of an entire article, until the wording of Articles 12 and 14 had been decided. 

Dr MUÑOZ PORRAS (Chile) said that he supported the deletion of Article 16 since his country 
was also party to the United Nations Convention against Transnational Organized Crime. However, 
the protocol would then be of less value to Parties which were not party to the Convention. He 
questioned whether it would be legally acceptable to call upon Parties which had not already done so 
to accede to the Convention. If not, then Article 16 must be kept as it stood in order to maintain 
consistency with the provisions of the Convention relating to other forms of organized crime. 

Mr DLAMINI (Swaziland) supported the wording for paragraph 1 as proposed by the 
representative of Nigeria. He opposed the deletion of Article 16 since that would leave those Parties 
which were not also party to the United Nations Convention against Transnational Organized Crime in 
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a difficult position. African Parties, in particular, were likely to suffer the most from illicit trade in 
tobacco products.  

Dr ABASCAL (Uruguay) said that he had no objection to Article 16 in its current form, but it 
seemed inappropriate to take the wording of another legal instrument and then change it. He suggested 
the following new version of paragraph 1: “Parties shall adopt measures as appropriate to enable the 
confiscation of proceeds derived from the illicit trade in tobacco products (paragraph 4(e) of Article 15 
of the WHO Framework Convention on Tobacco Control)”. The Article should further encourage 
Parties to act in accordance with Article 12 of the United Nations Convention against Transnational 
Organized Crime, which was almost identical to the original version of Article 16. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that it was advisable for the 
protocol to be brought into line with the provisions of the United Nations Convention against 
Transnational Organized Crime, avoiding differences in wording unless the new wording constituted 
an improvement. However, as she understood it, some representatives wished to delete any wording 
which duplicated the provisions of the Convention. In that case, those Parties that chose to accede to 
the protocol but were not also party to the Convention would not be bound by the protocol’s 
provisions on, for example, confiscation and seizure or mutual legal assistance. Moreover, Parties 
seeking to address illicit trade in tobacco products would turn first to the protocol, but would find there 
only references to the Convention, not the actual provisions themselves. Parties to the protocol could 
not be obliged to accede to the Convention. The protocol was a public health instrument, but illicit 
trade in tobacco products involved organized crime, which had to be combated by means of 
international judicial cooperation. The Convention itself had some humanitarian aspects, such as the 
human rights issues dealt with in the Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children, which was directly subordinated to the legal regime of the 
Convention.  

The CHAIR suggested that the wording of Article 16 should follow that of the United Nations 
Convention against Transnational Organized Crime as closely as possible, to prevent potential 
problems for those Parties which were also party to the Convention. The text might then suggest that 
Parties that were not also party to the Convention should adhere to the latter’s provisions in respect of 
confiscation and seizure. 

Dr ABASCAL (Uruguay) said that the original version of Article 16 covered several aspects 
that some countries would find difficult to accept. In his view, the best way of achieving an effective 
and viable protocol would be for as many Parties as possible to accede to the United Nations 
Convention against Transnational Organized Crime. 

Mr ÖZBEK (Turkey) observed that, if the protocol made a direct reference to Article 12 of the 
United Nations Convention against Transnational Organized Crime, Parties would be obliged to fulfil 
the provisions of that Article but not the rest of the Convention. 

Mr LONGOLOMOI (Kenya), speaking on behalf of the Parties in the WHO African Region, 
said that the protocol must be as complete as possible. There was no reason to delete Article 16 since it 
covered the gap which would otherwise exist for Parties that were not also party to the United Nations 
Convention against Transnational Organized Crime. The provisions of Article 15 were not an adequate 
substitute. 

Mrs ROBINSON (Seychelles) said that Article 16 should be retained in its original wording. 
The situation of Parties that were not also party to the United Nations Convention against 
Transnational Organized Crime posed a major problem, and the incorporation of the Convention into 
domestic law was also an issue. She did not understand why some Parties wanted the Article deleted 
altogether. 
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Mr AL-JAHDAMI (Oman) said that Article 16 should be retained; he was nevertheless willing 
to consider the amendment proposed by Uruguay. 

Mr AL JEHANI (Saudi Arabia) said that the deletion of Article 16 would make the protocol 
more difficult to implement for all Parties, including those that were also party to the United Nations 
Convention against Transnational Organized Crime. The Article must, however, be consistent with the 
relevant provisions of the Convention. 

Dr RANGREJI (India) said that he failed to see how an adequate protocol could be drawn up 
without specific provisions on confiscation and seizure. If Article 16 was replaced by a direct 
reference to the United Nations Convention against Transnational Organized Crime, only the Parties to 
the latter would be bound by it. He suggested that the title of the Article should be changed to “Seizure 
and confiscation”, leaving out “assets”. 

Mr HOSHINO (Japan) supported the proposal to delete Article 16 altogether. His country was 
not party to the United Nations Convention against Transnational Organized Crime but could accept a 
reference to subparagraph 4(e) of Article 15 of the Framework Convention. 

Dr ABASCAL (Uruguay) said that he did not wish Article 16 to be deleted altogether. He had 
suggested an alternative wording which seemed more practical than reproducing the entire Article 12 
of the United Nations Convention against Transnational Organized Crime, with its nine 
subparagraphs. If the Committee opted for deletion, however, he would not object. 

Mr MOHAMEDOUN (Mali) supported the position of the Parties in the WHO African Region 
that Article 16 should be retained. Reproducing the provisions of the United Nations Convention 
against Transnational Organized Crime, either by adding a reference to the relevant article or by 
quoting the text directly, would not solve the problem because the Convention was intended to address 
more serious offences. Those provisions of the Convention which were applicable to illicit trade in 
tobacco products could be reproduced, with appropriate amendments such as replacing “proceeds of 
crime” with “proceeds of an offence”, since not all the offences listed in the protocol were criminal 
offences. 

Ms LEI Zhao (China) supported the deletion of Article 16. Since most Parties were also party to 
the United Nations Convention against Transnational Organized Crime, there was no need to repeat 
that instrument’s provisions. She asked the Legal Counsel to suggest how best to oblige Parties to 
respect the Convention. 

Dr TOESSI (Benin) said that the protocol was intended to establish more detailed provisions 
relating to illicit trade in tobacco products, expanding on Article 15 of the Framework Convention. 
Since it was desirable for the protocol to be consistent with other international instruments wherever 
possible, he saw no reason why Article 12 of the United Nations Convention against Transnational 
Organized Crime should not be reproduced in the protocol. Those Parties which were also party to that 
Convention would be obliged to abide by its provisions anyway, and those that were not would have a 
useful legal basis for decisions about their own course of action. 

Mr BURCI (WHO Legal Counsel) said that the protocol could not oblige Parties which were 
not also Parties to the United Nations Convention against Transnational Organized Crime to 
implement the latter’s provisions. However, Parties were obliged to implement paragraph 4(e) of 
Article 15 of the Framework Convention, which dealt with the confiscation of the proceeds of illicit 
trade in tobacco products. It was for the Parties to decide whether that provision was sufficient.  

It was common for one international instrument to refer directly to a specific article of another, 
although usually the two were closely linked, such as the United Nations Convention against 
Transnational Organized Crime and its protocols. It was less simple to include a direct reference to an 
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unrelated instrument, as would be the case if the protocol referred directly to articles of the 
Convention. 

Mr KLEYNHANS (South Africa) said that Article 16 should be retained because of the 
difficulties that its deletion would pose for Parties that were not also party to the United Nations 
Convention against Transnational Organized Crime. Other articles of the protocol also reproduced the 
wording of the Convention, and it would not be feasible to delete all of those. 

Dr MUÑOZ PORRAS (Chile), supporting the insertion of text proposed by the representative of 
Uruguay that ended with “WHO Framework Convention on Tobacco Control”, suggested that it be 
followed by a new paragraph reading: “The United Nations Convention against Transnational 
Organized Crime provides its Member countries with effective measures for confiscation and seizure 
of assets covered by this Protocol. The Parties encourage countries that are not Members of the United 
Nations Convention against Transnational Organized Crime to act in accordance with Article 12 of 
that Convention.” 

The CHAIR said that it did not seem justifiable to delete an entire article unless all 
representatives agreed, which was not the case. In his own experience, it became very confusing if one 
legal instrument referred to another one which in turn referred to another, and so on. It was essential to 
find a solution suitable both for those Parties that had acceded to the United Nations Convention 
against Transnational Organized Crime and for those that had not, and which did not leave some 
Parties in a more difficult position than others. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada), supported by Mr GRÖNLUND 
(Sweden) speaking on behalf of the European Community, said that, if Article 16 was to be retained, it 
would save time if Parties agreed to remove any wording not identical to that of Article 12 of the 
United Nations Convention against Transnational Organized Crime. 

Mr HOSHINO (Japan) said that, since some of the types of conduct listed in Article 16 were not 
criminal, or even administrative, offences in his country, he could not accept the use of the wording of 
Article 12 of the United Nations Convention against Transnational Organized Crime unchanged. 

Mrs ADEYEMO (Nigeria) said that the phrase “to the greatest extent possible” in paragraph 1 
meant that Parties were not actually obliged to impose any penalty at all, thereby greatly reducing the 
deterrent effect of the Article. For instance, drug dealers were beginning to move into the illicit trade 
in tobacco products because the penalties they risked were less clearly defined. She asked the WHO 
Legal Counsel to clarify whether the protocol could amend the wording of the United Nations 
Convention against Transnational Organized Crime in order to strengthen its provisions. 

Dr WIDAD YOUSIF (Sudan) said that Article 16 should be retained, but that the proposal by 
the representative of Canada, to reproduce the wording of Article 12 of the United Nations Convention 
against Transnational Organized Crime, would save considerable debate. Since every Party had a 
unique situation and unique legislation, the protocol must be flexible enough to be universally 
applicable. 

Mr MOHAMEDOUN (Mali) said that the protocol addressed offences which were not 
necessarily as serious as those covered by the United Nations Convention against Transnational 
Organized Crime. As the text stood, assets might be seized even in respect of a relatively minor 
offence. 

Mr HOSHINO (Japan) said that, in the light of the debate, he was willing to accept the 
reproduction of provisions of the United Nations Convention against Transnational Organized Crime 
where relevant. 
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Mr YOMO (Congo), supported by Dr MOUSSA (Niger), said that it was not necessarily 
advisable to reproduce passages verbatim from another legal instrument. For instance, paragraph 3 
referred to “proceeds of crime”, which implied that confiscation could only take place when the 
offence in question was a criminal one. “Proceeds of illicit trade” would be more appropriate. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) recalled that the exact group of 
offences to which Article 16 would apply had not yet been decided. Further amendments to the 
wording would be necessary following that decision. 

The CHAIR, summing up, said that most representatives appeared to support the proposal by 
Canada that the wording of Article 12 of the United Nations Convention against Transnational 
Organized Crime should be used, with appropriate amendments that would be decided when the 
concept of an “offence” had been further clarified. 

It was so agreed. 

• Article 17: Seizure payments 

Mr HOSHINO (Japan) proposed that the entire Article should be deleted. Under his country’s 
legislation, penalties such as the “amount equivalent to lost taxes and duties” mentioned in the Article 
could not be imposed if the offence in question had not been committed intentionally. 

Dr TOESSI (Benin), speaking on behalf of the Parties in the WHO African Region, expressed 
support for the Article, but proposed that the word “genuine” should be deleted from the phrase 
“genuine tobacco products”. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, proposed that the 
following phrase should be added at the end of the Article: “if the violation has occurred within the 
rules provided in the Protocol”. 

Dr OULD BOUHABIB (Mauritania) suggested that the phrase “Parties may consider adopting” 
should be replaced by “Parties should consider adopting”. 

Mrs ADEYEMO (Nigeria) said that she preferred the words “Parties shall adopt” that would 
encourage those involved in the tobacco trade, particularly equipment manufacturers, to ensure that 
they sold their products to authorized, instead of potentially illicit, tobacco traders. 

• Article 18: Destruction 

Dr TOESSI (Benin) said that the word “shall”, which was used twice in paragraph 1, should be 
replaced by “must”. Moreover, the end of the paragraph, after “environmentally friendly methods”, 
should be amended to read: “to the greatest extent possible, depending on the tobacco products in 
question”. The amendment was intended to allow low-resource countries to carry out the destruction 
process with the resources at their disposal. 

Mr HOSHINO (Japan) proposed that the phrase “shall be destroyed” should be replaced by 
“may be destroyed”. Decisions about the disposal of confiscated property should be left to the Party 
concerned. 

Mr SAMUDA (Panama) suggested that a new paragraph be added stating who would bear the 
costs of destruction. It was an expensive process and some States did not possess the necessary 
facilities. 
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Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, supported the 
original version of paragraph 1. Confiscated property should be destroyed provided that any associated 
legal processes had been completed. 

Mr LU Yonghua (China) said that it was not always appropriate to destroy all confiscated 
property. Some of such property did have a value. The decision should be left to the Party concerned. 

Dr RANGREJI (India) said that, in some circumstances, it was not permissible to destroy 
confiscated goods. For instance, goods were sometimes confiscated because tax was owed on them: if 
the tax was paid, the goods would be returned. He asked for the words “manufacturing equipment, 
tobacco” in paragraph 1 to be placed in square brackets. 

Mr ADAM (Israel) asked whether there were any standard procedures or methods for the 
destruction process. 

Mrs DEMUNI DE SILVA (Sri Lanka) said that she preferred the original version of Article 18, 
which was consistent with subparagraph 4(c) of Article 15 of the Framework Convention. Her country 
had a very successful policy of destroying all types of confiscated tobacco products, and she would be 
happy to share experiences with other Parties. 

Mr KIMPTON (alternate to Ms Hefford, Australia) noted that paragraph 1 was similar but not 
identical to subparagraph 4(c) of Article 15 of the Framework Convention, which might cause 
confusion. She asked what the reasons were for the differences between the two. 

Mr MOHAMEDOUN (Mali) asked whether some alternative use could be found for confiscated 
tobacco products, such as composting them to make fertilizer. If not, they should be destroyed. 

Mr HODO (Ghana) said that the original version of Article 18 should be maintained since it met 
all the concerns expressed. 

Mr HOSHINO (Japan), supported by Ms LEI Zhao (China), suggested that paragraph 1 be 
amended to read: “shall be destroyed or disposed of in accordance with national law”, which was 
taken from subparagraph 4(c) of Article 15 of the Framework Convention. Parties would then be free 
to make their own decisions about disposal. 

Mr YOMO (Congo) said that, since tobacco actually impoverished the soil, making fertilizer 
from it was not an option. Confiscated tobacco products should be destroyed, along with any other 
prohibited goods seized by the customs service. 

Ms JUCA DA SILVEIRA SILVA (Brazil) said that she preferred the original wording of the 
Article. Her country, too, had a successful policy of destroying confiscated products and would be 
happy to share its experience with other Parties. 

Mr PADILLA (Philippines) recalled the negotiations on paragraph 4 of Article 15 of the 
Framework Convention, where it had been made clear that confiscated tobacco, tobacco products and 
manufacturing equipment must be destroyed, whereas other assets, such as vehicles or houses used in 
the course of illicit trade, need not necessarily be destroyed. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, stated a 
preference for the original version of Article 18, which was more prescriptive than the corresponding 
Article in the Framework Convention, in the interests of preventing confiscated products from being 
sold illegally. He considered that paragraphs 1 and 2 of the Article, when taken together, addressed 
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many of the concerns expressed by representatives. Since the provisions of paragraph 3 were already 
covered by the previous two paragraphs, he considered that it could safely be deleted. 

The CHAIR agreed that the Article was intended to prevent confiscated products from 
reappearing on the illegal market. 

Dr RANGREJI (India) suggested the addition in paragraph 1 of the phrase: “be destroyed or 
disposed of in accordance with domestic law”, since “domestic” rather than “national” was used in 
other parts of the protocol. However, he considered that there should be no square brackets around the 
words “manufacturing equipment, tobacco”. 

Mr ZOUA (Cameroon) suggested that the word “immediately” should be inserted after “be 
destroyed” in paragraph 1, in order to reduce the risk of confiscated products reappearing on the illegal 
market. 

Mr YOMO (Congo) said that paragraph 3 should be retained. In his view, since the term “early 
destruction” referred to tobacco crops, the provision was not a duplication of the other parts of the 
Article. 

Mrs ROBINSON (Seychelles) said that a sample of a confiscated product was not always 
considered sufficient for the purposes of evidence: in some cases, the entire confiscated consignment 
would need to be kept until all legal proceedings had been completed. She suggested that, in 
paragraph 3, “shall take the necessary measures” should be replaced by “may take necessary 
measures”. 

Mr DLAMINI (Swaziland) expressed support for the original version of paragraph 1, which left 
no scope for ambiguity or exploitation. Representatives should read the Article as a whole rather than 
concentrating on the individual paragraphs, since the text addressed most of the concerns expressed, 
including those related to early destruction. 

Ms FIGUEROA (Chile) said that paragraph 3 should be retained with the current wording since 
it referred to the admissibility as evidence of small samples of a confiscated substance and the early 
destruction of the rest. 

Mr AL-JAHDAMI (Oman) agreed that paragraph 3 should be retained. However, early 
destruction of confiscated substances could lead to the loss of valuable evidence. 

Mrs DEMUNI DE SILVA (Sri Lanka) suggested that the phrase “Without prejudice to the 
provisions of Article 18.1” be inserted at the beginning of paragraph 3.  

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) agreed with the proposal to add the 
phrase “or disposed of in accordance with national law” in paragraph 1. The word “national”, rather 
than “domestic”, was used in the Framework Convention. He asked for the phrase “other than tobacco, 
tobacco products and manufacturing equipment used in the manufacture of tobacco products” in 
paragraph 2 to be deleted, since those types of product were also useful for the training of law 
enforcement officers. 

Mr BURCI (WHO Legal Counsel), responding to a point raised by Mr GRÖNLUND (Sweden) 
speaking on behalf of the European Community, said that the term “seizure” referred to a temporary 
measure taken pending a final court judgement. “Confiscation” referred to the final and irreversible 
transfer of property to a public authority in compliance with such a judgement. There was, therefore, a 
potential inconsistency between the wording of paragraph 1, which referred to confiscated material, 
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and paragraph 3, which referred to seized material. The proposal by Sri Lanka would overcome that 
difficulty. 

Mr PADILLA (Philippines) said that the procedure described in paragraph 3, whereby a sample 
of a larger consignment of a seized substance was considered admissible as evidence, was used 
successfully in his country. Consignments of confiscated tobacco were often stored for long periods 
pending the completion of legal proceedings and were thus more likely to reappear on the illegal 
market. 

Dr TOESSI (Benin), speaking on behalf of the Parties in the WHO African Region, said that 
those Parties supported the early destruction procedure referred to in paragraph 3, because of the slow 
pace of legal proceedings and the toxic nature and rapid deterioration of consignments of confiscated 
tobacco products. He suggested the addition of the following sentence at the end of paragraph 3: “The 
retention of small quantities of such substances as duly certified samples for evidence is permitted”. 

Mrs DEMUNI DE SILVA (Sri Lanka) noted for the benefit of the representative of Canada the 
statement in paragraph 10 of Article 16 of the protocol that property or equipment – which presumably 
included tobacco products – could be used for the purposes of training and law enforcement. 
 
 
 

The meeting rose at 13:00. 
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DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 19: Special investigative techniques 

The CHAIR invited the Committee to consider Article 19 of the draft protocol, and called upon 
representatives to be flexible in order to arrive at a text acceptable to all Parties. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) and Mr PINTO NUNES (Brazil), said that the 
Article was acceptable, but the wording should be aligned more closely with that of Article 20 of the 
United Nations Convention against Transnational Organized Crime. For instance, the phrase “at 
national and international levels” did not appear in the Convention. The Parties considered that the 
phrase should be deleted, since the term “controlled delivery” was clearly defined in Article 1 of the 
protocol, and some Parties were not authorized under their domestic legislation to conduct a controlled 
delivery operation entirely on their own national territory. 

Dr MORI (Japan) said that, while effective investigative measures were essential, the exact 
methods used should be left to Parties’ discretion. He proposed that paragraphs 1 and 2 of Article 19 
should be deleted. 

Mr HOSHINO (Japan) said that, under his country’s legislation, controlled delivery and other 
undercover investigative techniques were permitted only in the case of very serious crimes, such as 
drug trafficking. It would therefore be difficult for Japan to implement Article 19 as it stood. 
Moreover, as with other articles, his Party could not accept the reference to manufacturing equipment, 
and requested the deletion of the phrase “or manufacturing equipment used in the manufacture of 
tobacco products”. 

Mr LONGOLOMOI (Kenya), speaking on behalf of the Parties in the WHO African Region, 
said that the two paragraphs of the Article should be retained. In paragraph 1, the phrase “tobacco 
products or manufacturing equipment” should be replaced by “tobacco products and manufacturing 
equipment”. 

Mr PADILLA (Philippines) asked what was meant by “special investigative techniques” in 
relation to illicit trade in tobacco products and whether they could include extreme methods of 
interrogation. Techniques which were admissible in the context of the serious, transnational, organized 
crime addressed by the United Nations Convention against Transnational Organized Crime might be 
too draconian for the protocol. 



 SUMMARY RECORDS: COMMITTEE B – FOURTH MEETING 137 
 
 
 
 

Mrs ROBINSON (Seychelles) supported the proposal by the representative of Kenya to insert 
“and” between “tobacco products” and “manufacturing equipment”. No further amendment should be 
made to Article 19 since it dealt specifically with illicit trade in tobacco products, whereas Article 20 
of the United Nations Convention against Transnational Organized Crime was specific to organized 
crime. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that the introduction of 
wording from Article 20 of the United Nations Convention against Transnational Organized Crime 
into the protocol would require certain elements, such as the reference to organized crime in paragraph 
1 of Article 20, to be adjusted. The list of investigative techniques under Article 19 of the protocol was 
not comprehensive and included controlled delivery and electronic surveillance. Interrogation of 
suspects was not mentioned.  

Mr LEROY (United Nations Office on Drugs and Crime) said that the protocol must provide for 
the possibility of controlled delivery and other investigative techniques, not only at the level of 
transnational organized crime, as addressed by the United Nations Convention against Transnational 
Organized Crime, but also at national level and, for less serious offences, at international level. In 
general, he urged representatives to ensure that the protocol could function with relative autonomy if 
necessary and cover those spheres of intervention. Some countries might not have the resources to 
follow up references to other legal instruments properly, and might therefore inadvertently leave gaps 
in the domestic legislation they adopted to implement the protocol. The drafters of the Convention 
had, for instance, thought it necessary to repeat many of the provisions of the United Nations 
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988. 

Mr AL-JAHDAMI (Oman) said that paragraph 1 dealt specifically with illicit trade in tobacco 
products and should therefore be retained in preference to the more general wording of the United 
Nations Convention against Transnational Organized Crime. 

Dr MUÑOZ PORRAS (Chile) said that, while it was important to reproduce the provisions of 
Article 20 of the United Nations Convention against Transnational Organized Crime as closely as 
possible, the protocol must also make provision for types of illicit trade not covered by the 
Convention, namely illicit trade carried on within a single country and international smuggling which 
could not be classified as transnational organized crime.  

Dr ABASCAL (Uruguay) said that, when discussing Article 16 of the protocol, the Committee 
appeared to have agreed that it should reproduce the wording of the United Nations Convention 
against Transnational Organized Crime as closely as possible. It would be consistent to do the same 
with Article 19. However, as the representative of Chile had said, the protocol must also address the 
issue of illicit trade within a country. 

Mr HODO (Ghana) said that the original wording of paragraph 1 should be maintained. The 
protocol was not a protocol to the United Nations Convention against Transnational Organized Crime, 
but a separate instrument dealing specifically with tobacco control. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested the 
following wording for paragraph 1: “If permitted by the basic principles of its domestic legal system, 
each Party shall, within its possibilities and under the conditions prescribed by its domestic law, take 
the necessary measures to allow for the appropriate use of controlled delivery and, where it deems it 
appropriate”.  

Mr FALL (Senegal) said that, throughout the protocol, tobacco was treated as an inherently 
illegal substance, on a par with narcotic drugs. In fact, however, tobacco could be traded completely 
legitimately: it was evasion of the associated regulations and taxes which constituted a criminal 
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offence. Illicit trade in tobacco products was an offence of fraud which could be addressed perfectly 
adequately by the existing regional customs legislation, as the representative of the World Customs 
Organization had said earlier in the session, or by fraud investigation and control agencies. In his 
opinion, the title of Article 19, “Special investigative techniques” was misleading, since it denoted 
action that went far beyond controlled delivery and the other techniques listed in the Article. What was 
required was the coordinated exchange and management of information, which could be organized 
through existing agencies. 

Mr DLAMINI (Swaziland) said that the original wording of Article 19 should be retained, with 
the amendment “tobacco products and manufacturing equipment”. Paragraph 1 listed action that 
demonstrated what was meant by “special investigative techniques”, and that any action undertaken 
must be consistent with the domestic law of the Party concerned. 

Dr TOESSI (Benin) supported the proposed wording “tobacco products and manufacturing 
equipment”. He agreed that the protocol should be drafted so as to be as universally applicable as 
possible when taken alone, without reference to other legal instruments, even if that meant 
reproducing the provisions of those instruments.  

It was clear to everyone that trade in tobacco, tobacco products and manufacturing equipment 
could be carried on legally. The protocol was meant to cover situations where such trade was carried 
out illicitly, in order to address the associated public health problems and help low-resource countries, 
such as those in Africa, to benefit from the experiences of others. 

Mr SAMUDA (Panama) said that paragraph 1 should follow the wording of Article 20 of the 
United Nations Convention against Transnational Organized Crime as closely as possible to avoid 
possible problems of interpretation in the future, particularly since paragraphs 2 and 3 were almost 
identical to the corresponding provisions of the Convention. 

Mrs ADEYEMO (Nigeria) said that there was a fundamental difference between Article 20 of 
the United Nations Convention against Transnational Organized Crime and Article 19 of the protocol. 
The former relied on the Party’s own domestic investigation system, whereas the protocol sought to 
establish an international system of cooperation. Using the wording of Article 20 of the Convention 
would send a message to Parties that they need only investigate illicit trade if it took place on their 
own territory, using only their own laws which, in the case of many African countries, were a legacy 
of the colonial era and were only gradually undergoing reform. 

Dr MUÑOZ PORRAS (Chile) said that Article 19 had presumably been included on the advice 
of taxation and law enforcement experts, which implied that provisions governing special investigative 
techniques were needed in the protocol. He agreed, however, that it was preferable to use the wording 
of Article 20 of the United Nations Convention against Transnational Organized Crime as far as 
possible. 

Mrs ROBINSON (Seychelles) said that she could not support the proposal by the European 
Community. The Committee must decide whether the Article dealt specifically with illicit trade in 
tobacco products, or more generally with organized crime in the context of the tobacco trade. If the 
new wording was adopted, she suggested that the title of the Article should be changed to 
“Investigative techniques” or “Measures for investigation” and that the phrase “where it deems 
appropriate” should be deleted. 

Dr WIDAD YOUSIF (Sudan) said that the original wording of Article 19, with the amendment 
proposed by the representative of Kenya, adequately served the objectives of the protocol. There was 
no need to ensure that it was consistent with any other legal instrument. In any case, paragraph 1 stated 
the overriding principle that any action taken must be in conformity with the fundamental principles of 
the Party’s own legal system. 
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Dr RANGREJI (India) said that the provisions on special investigative techniques were 
important and should be maintained. However, he questioned how a measure such as controlled 
delivery could be implemented on an international level on the basis of Parties’ own domestic 
legislation. 

Mr KLEYNHANS (South Africa) said that the original wording of Article 19 should be 
retained, with the amendment of the word “and” to replace “or” in the phrase “tobacco products and 
manufacturing equipment”. The Article provided a useful guide to investigative techniques appropriate 
to the context of illicit trade in tobacco products. He considered that the new text proposed by the 
European Community was not substantively different from the original text.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
Community wished its proposed new text to remain under consideration, since it was important to 
maintain consistency with the United Nations Convention against Transnational Organized Crime 
wherever possible. 

Mr DLAMINI (Swaziland) said that, whatever the wording eventually adopted, the protocol 
must be a strong instrument which would be ratified and effectively implemented by as many Parties 
as possible in order to tackle the serious problem of illicit trade. 

Mr HODO (Ghana) asked whether those Parties that wished to align the text with the United 
Nations Convention against Transnational Organized Crime had any reason to do so other than 
ensuring consistency between the two instruments. He preferred the original wording, with the 
proposed amendments, since its legal consequences were completely clear. 

Mr FASHINA (Nigeria) said that the impact of illicit trade in tobacco products was not confined 
to public health. In countries such as his own, the proceeds of the illicit tobacco trade were also used 
to undermine national security. The position adopted by the Parties in the WHO African Region 
should be seen in that light.  

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada), said that special investigative 
techniques were mentioned in three United Nations conventions: the Convention against Transnational 
Organized Crime; the Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances; and the Convention against Corruption. It seemed likely that all the potential Parties to the 
protocol were also party to at least one of those instruments. It would be logical to use wording drafted 
by experts in criminal law, which many States had approved and which was not liable to 
misinterpretation. 

Dr ABASCAL (Uruguay) said that the new wording of Article 19 proposed by the European 
Community was very similar to that of Article 20 of the United Nations Convention against 
Transnational Organized Crime; there was no substantive difference between the two. 

Mr MOSSOP (alternate to Ms Hefford, Australia) said that the special investigative techniques 
listed in Article 19 had been chosen by the experts who had drafted the United Nations Convention 
against Transnational Organized Crime and similar instruments as the most effective and widely 
acceptable means of investigating transnational crime. The Committee should bow to their experience. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
protocol must be a strong, well-balanced instrument, and one which as many governments as possible 
were prepared to ratify. Accordingly, it was advisable to use the wording of an instrument that was 
tried and tested, such as the United Nations Convention against Transnational Organized Crime, not 
necessarily verbatim, but as a guide, unless there was good reason not to do so. 
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In his opinion, the word “or” in the phrase “tobacco products or manufacturing equipment” was 
equivalent to “and/or”. 

Mr BURCI (WHO Legal Counsel) said that his interpretation of the word “or” would be that it 
covered any, or all, of the elements of the list. The word “and” meant the entire group of elements, 
with no possibility of excluding one or more of them. 

Mr ZOUA (Cameroon) suggested that the phrase “electronic or other forms of surveillance” 
should be amended to read: “electronic or other existing and new forms of surveillance”, which would 
ensure that any new, innovative techniques could be put to use straight away. 

Mr MOHAMEDOUN (Mali) said that there were some differences between the original version 
of Article 19 of the protocol and Article 20 of the United Nations Convention against Transnational 
Organized Crime. For instance, the latter was rather more flexible by virtue of the phrase “within its 
possibilities”. However, the main difference was the area of application of the two instruments: the 
Convention referred to the use of special investigative techniques in the context of organized crime, 
whereas the protocol would include some offences which could not be classified as organized crime. 

Mr LU Yonghua (China) said that the choice seemed to be between adopting the wording 
suggested by the European Community, which reproduced the wording of Article 20 of the United 
Nations Convention against Transnational Organized Crime, and deleting Article 19 of the protocol 
altogether. The first option assumed that illicit trade in tobacco products constituted a transnational 
crime and that the provisions of the Convention were thus directly applicable: however, it would make 
Parties which were not also party to the Convention less likely to ratify the protocol. 

Mr LEROY (United Nations Office on Drugs and Crime) said that, for an initial period which 
might last several years, there would be a relatively large number of Parties to the United Nations 
Convention against Transnational Organized Crime and a smaller number of Parties to the protocol. 
The former were more likely to collaborate in a controlled delivery operation if the wording of the 
protocol was as close as possible to that of the Convention and thus likely to be familiar to them. The 
proposal by the European Community merited attention for that reason. As for the issue of controlled 
delivery across borders or within a country, both the protocol and the Convention defined the term as 
allowing illicit or suspect consignments to pass out of, through or on to the territory of one or more 
States. In any case, in his experience, controlled delivery was a technique more popular with ministers 
than with the technical staff who had to carry out the operation, who were often reluctant to work 
outside their own country. The clearer the wording of the protocol was, the easier their task would be. 

Dr ABASCAL (Uruguay) said that the wording of Article 19 should adhere as closely as 
possible to that of Article 20 of the United Nations Convention against Transnational Organized 
Crime, taking from it the specialized investigative techniques which could also be used in activities to 
combat illicit trade in tobacco products. After all, many States were already party to the Convention, 
and even more were party to the Framework Convention and would, it was to be hoped, ratify the 
protocol in due course. 

Dr MUÑOZ PORRAS (Chile), supported by Dr ABASCAL (Uruguay), noted two major 
differences between the original version of Article 19 of the protocol and Article 20 of the United 
Nations Convention against Transnational Organized Crime. The latter included the phrase “where it 
deems appropriate”, which could be added to paragraph 1 of Article 19 of the protocol after the phrase 
“surveillance and undercover operations”. Article 20 of the Convention also included the phrase 
“within its possibilities”, which could be added to paragraph 1 of Article 19 of the protocol after the 
phrase “the fundamental principles of its legal system”. He still preferred the option of reproducing the 
wording of the Convention. However, if the Committee wished to retain the original wording of 
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Article 19 of the protocol, the addition of the two phrases he had cited would ensure that the Article 
reproduced the substantive content of the Convention. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
proposal made by the representative of Chile was a promising one. However, the Community would 
need time to consider any possible implications. 

Ms LEBAUX (United Nations Office on Drugs and Crime) noted a number of minor differences 
between paragraph 1 of Article 20 of the United Nations Convention against Transnational Organized 
Crime and paragraph 1 of Article 19 of the protocol, mostly affecting the safeguards regulating the use 
of special investigative techniques. Paragraph 1 of Article 20 of the Convention read: “If permitted by 
the basic principles of its domestic legal system”, whereas paragraph 1 of Article 19 of the protocol 
contained the wording “subject to the fundamental principles of its legal system”, which did not seem 
a significant difference. It had been proposed to introduce in paragraph 1 of Article 19 of the protocol 
the phrase, taken from paragraph 1 of Article 20 of the Convention, “within its possibilities and under 
the conditions prescribed by its domestic law”. It had been proposed to delete the phrase “at national 
and international levels” from paragraph 1 of Article 19 of the protocol, but in any case it was clear 
from the definition in paragraph 5 of Article 1 of the protocol that the concept of controlled delivery 
covered both national and international operations. It had also been proposed to restore the phrase 
“where it deems appropriate” to paragraph 1 of Article 19, but in a slightly different position, which 
might have implications for its interpretation. The addition of a new phrase, “existing and new forms 
of surveillance”, had been proposed. The reference to “organized crime” in paragraph 1 of Article 20 
of the Convention had been changed to a reference to tobacco products in paragraph 1 of Article 19 of 
the protocol. Overall, in her opinion, the differences were so minor that there seemed to be no 
justification for diverging from the language of the Convention. 

Mr LEROY (United Nations Office on Drugs and Crime) warned that the phrase “existing and 
new forms of surveillance” might make some Parties reluctant to accede to the protocol, since they 
might see it as an open-ended commitment to adopt new forms of surveillance as they were developed. 

The CHAIR said that the Committee should make use of the valuable experiences gained during 
the drafting of the United Nations Convention against Transnational Organized Crime and similar 
instruments. There was no need to reinvent the wheel. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, noted that the 
advice of the experts from the United Nations Office on Drugs and Crime was to stay as close as 
possible to the wording of the United Nations Convention against Transnational Organized Crime, as 
had been done in the wording proposed by the European Community. He hoped that other Parties 
would agree to a version based on that wording. 

Mrs ADEYEMO (Nigeria) said that the phrase “within its possibilities” was intended as a 
safeguard for those Parties that were not, legally or practically, in a position to embark on action such 
as a large transnational undercover operation. However, the judgement implied by the phrase “where it 
deems appropriate” was much more subjective: the decision whether to undertake an investigative 
operation might be left to agencies that were inadequately equipped for the task. 

Replying to a question from Mrs ROBINSON (Seychelles), Ms LEBAUX (United Nations 
Office on Drugs and Crime) said that, strictly speaking, the phrase “where it deems appropriate” in the 
position where it had been proposed for insertion in paragraph l of Article 19 of the protocol applied 
only to the phrase which followed it, “by its competent authorities”. The meaning thus differed 
slightly from that of paragraph 1 of Article 20 of the United Nations Convention against Transnational 
Organized Crime. 
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Mr LONGOLOMOI (Kenya) said that Article 20 of the United Nations Convention against 
Transnational Organized Crime, and thus the proposal for Article 19 of the protocol put forward by the 
European Community, implied that Parties should operate under their own domestic law, even if they 
were seeking to apprehend criminal groups involved in transnational organized crime. In the earlier 
negotiations on the protocol, the Parties in the WHO African Region, while aware of the provisions of 
the Convention, had sought to create a protocol specifically targeted at illicit trade in tobacco products, 
including its transnational aspects. Strict adherence to the provisions of the Convention might mean 
that some Parties would have to adopt additional domestic legislation in order to implement the 
protocol. He appealed to the European Community to show flexibility: the proposal by the 
representative of Chile formed a useful basis for consensus. 

Mr AL-JAHDAMI (Oman) said that paragraph 1 should refer specifically to controlled delivery 
at national and international levels. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that the special investigative 
techniques listed in Article 20 of the United Nations Convention against Transnational Organized 
Crime were powerful, but also potentially open to abuse by law enforcement agencies. The current 
text of paragraph 1 of Article 19 of the protocol did not retain all the safeguards included in the 
Convention. He suggested that the phrase “and under the conditions prescribed in its domestic law” 
should be added to the wording for paragraph 1 proposed by the representative of Chile, before “take 
the necessary measures”. Most countries that used techniques such as electronic surveillance had 
domestic legislation to regulate its use that would be valuable in preventing possible abuse of the 
protocol. 

Mr HODO (Ghana) said that the United Nations Convention against Transnational Organized 
Crime was not infallible. The Committee should not necessarily reproduce its provisions blindly, but 
should seek to improve it and update it to meet changing conditions. He asked the experts from the 
United Nations Office on Drugs and Crime what weak spots, or even mistakes, had been identified in 
the Convention since its adoption. He asked what were the legal implications of the differences 
between the original version of Article 19 of the protocol, preferred by the Parties in the WHO African 
Region, and the version proposed by the European Community, as all Parties shared the same 
objective of a strong protocol. 

The CHAIR, speaking in his personal capacity, said that, although the United Nations 
Convention against Transnational Organized Crime was certainly not infallible, it was valuable to 
have standards which had been discussed and approved and to see the lessons which had been learnt 
from them. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that she and her colleague had 
been invited to attend the current session to advise Parties on the content of the United Nations 
Convention against Transnational Organized Crime, which many Parties had thought would be useful 
in the drafting of the protocol. It could save the Committee considerable time to use wording which 
had already been agreed by a large number of States. However, it was entirely for Parties to decide 
whether, or how, to use the Convention. She was not aware of any legal infelicities in Article 20 of the 
Convention but, of course, there was always room for improvement in any legal instrument. 

Dr MUÑOZ PORRAS (Chile) supported the proposal by the representative of Canada to add 
the phrase “and under the conditions prescribed in its domestic law” in paragraph 1. However, he 
could not accept the addition of the phrase “existing and new forms of surveillance”, since the legal 
implications of new techniques could not be known. 

Mr ALBUQUERQUE E SILVA (Brazil) said that the contribution of the experts from the 
United Nations Office on Drugs and Crime had been extremely valuable. However, regrettably, some 
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Parties had used it to justify their own political positions. He appealed to representatives to address 
their questions to the Chair, who would refer any legal issues to the experts for their technical 
comments. 

Mr PINTO NUNES (Brazil) noted that paragraph 2 of Article 19 referred to the conclusion of 
“appropriate bilateral or multilateral agreements or arrangements”, which surely made it clear that the 
protocol covered both national and international operations. 

Mr HOSHINO (Japan) recalled that, earlier in the meeting, his Party had called for the deletion 
of paragraphs 1 and 2 of Article 19. Now, however, he was prepared to accept the wording proposed 
by the European Community. Japan had strict regulations governing special investigative techniques, 
and was conscious of the potential for the abuse of power by law enforcement agencies. However, it 
was fully committed to the fight against illicit trade in tobacco products.  

Dr TOESSI (Benin) said that, in fact, there were not many differences between the various 
proposals. From the explanations provided by the experts from the United Nations Office on Drugs 
and Crime, it was clear that the United Nations Convention against Transnational Organized Crime 
and the protocol contained similar provisions relating to cooperation between Parties and to national 
and international surveillance. Some Parties had wished to delete references to equipment used for the 
manufacture of tobacco products, but he could not accept that proposal. Those Parties that had 
expressed reservations about the scope of surveillance activities would, if already party to the 
Convention, be bound by similar obligations. There remained the issue of international cooperation 
and he considered that Article 20 of the Convention clearly defined the elements which should appear 
in Article 19 of the protocol. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
proposal made by the representative of Chile was acceptable. However, he suggested that the phrase 
“where it deems appropriate” should appear earlier in paragraph 1, just before “for the use of other 
special investigative techniques”. He greatly appreciated the constructive spirit shown during the 
discussion by all participants, particularly the Parties in the WHO African Region. 

Mrs ADEYEMO (Nigeria), speaking on behalf of the Parties in the WHO African Region, said 
that the phrase “where it deems appropriate” gave Parties too much scope to refrain from taking action 
in situations where illicit trade took place within a single country, or where another Party had 
requested cooperation in a transnational investigation.  

The CHAIR noted that, in paragraph 2, Parties were encouraged to conclude, when necessary, 
appropriate bilateral or multilateral agreements or arrangements. As he understood it, the concern of 
the Parties in the WHO African Region was that Parties might be expected to conduct international 
investigations using only their own legislation and resources, although the wording of paragraph 2 
should be sufficient to allay that concern. 

Dr RANGREJI (India) said that, after all the amendments that had been proposed, paragraph 1 
contained so many qualifying phrases, such as “within its possibilities” and “where it deems 
appropriate”, that the text was very difficult to understand. He suggested the simplified wording: 
“Each Party shall, in accordance with its domestic law and to the extent possible, take the necessary 
measures”. 

Ms HACOHEN (Israel) said that the proposal by the European Community to place the phrase 
“where it deems appropriate” just before “for the use of other special investigative techniques” had the 
unfortunate effect of splitting the paragraph into two. As she read it, only controlled delivery was 
covered by all the proposed conditions other than “where it deems appropriate”, whereas the latter was 
the only condition that applied to other special investigative techniques.  
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Mrs ADEYEMO (Nigeria), speaking on behalf of the Parties in the WHO African Region, said 
that paragraph 1 had been weakened by the addition of so many qualifying phrases. It was not clear 
whether the bilateral and multilateral agreements referred to in paragraph 2 would be sufficient to 
resolve the concerns of the WHO African Region. 

The CHAIR, summing up, noted that the Parties in the WHO African Region were concerned 
about the potential confusion which might arise from the many conditions which had been added to 
paragraph 1. He asked whether the Committee was willing to accept the simplified wording proposed 
by the representative of India. If so, he felt that a consensus could soon be achieved. 

Mr AL-JAHDAMI (Oman) said that his Party reserved its position on all the amendments 
proposed so far, and was not ready to approve one wording over another. 

Ms JAQUEZ (Mexico) supported the wording proposed by the representative of India. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that his Party still preferred the 
option of reproducing the wording of the United Nations Convention against Transnational Organized 
Crime, in the version proposed by the European Community, as that wording had proved to be 
effective and widely acceptable, and it provided essential safeguards against abuse. 

Mr LONGOLOMOI (Kenya), speaking on behalf of Parties in the WHO African Region, asked 
for more time for the Parties to consider their position. 

(For continuation of the discussion on Article 19, see summary record of the fifth meeting.) 
 
 
 

The meeting rose at 13:05. 
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Chair: Mr M. NAVARRETE (Chile) 
 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 19: Special investigative techniques (continued) 

The CHAIR, reminding the Committee that it must finalize Part IV of the protocol, in which 
Articles 12, 16 and 19 remained pending, and move on to Part V as quickly as possible, invited the 
Committee to consider two options for paragraph 1 of Article 19, namely a series of minor changes 
proposed by Chile and others and a new version presented by the European Community.  

Paragraph 1 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, read out the 
amended proposal for paragraph 1, based on comments made at the fourth meeting, with a view to 
achieving a consensus: “Each Party shall, subject to the fundamental principles of its legal system, 
within its possibilities and under the conditions prescribed in its domestic law, take the necessary 
measures to allow for the appropriate use of controlled delivery at national and international levels 
and, where it deems appropriate, for the use of other special investigative techniques, such as 
electronic or other forms of surveillance and undercover operations, by its competent authorities on its 
territory for the purpose of effectively combating illicit trade in tobacco, tobacco products and 
manufacturing equipment used in the manufacture of tobacco products”. 

Ms JAQUEZ (Mexico) asked whether the first proposal by Chile and others to clarify the 
language, which Mexico supported, was still open for discussion in case the second, by the European 
Community, failed to achieve consensus. In any event, Parties must decide which option to use as a 
basis for the negotiation as it would be confusing to work simultaneously on two versions of the same 
paragraph.  

The CHAIR said that the Committee was not working on two texts but on the original 
paragraph 1 with relevant amendments. The proposal read out by the European Community had been 
presented in a bid for consensus. 

Mrs ROBINSON (Seychelles), speaking on behalf of the Parties in the WHO African Region, 
supported the proposal by the European Community and suggested that the commas should be 
removed from “and, where it deems appropriate, for the use of ”.  

Mr HOSHINO (Japan) commended the spirit of compromise that had brought Parties close to a 
consensus which Japan had no wish to impede. However, he registered his previously expressed 



146 INB: PROTOCOL ON ILLICIT TRADE IN TOBACCO PRODUCTS – THIRD SESSION 
 
 
 
 
reservations concerning the inclusion of manufacturing equipment in the scope of the protocol and 
requested further time to consult with his Government on that matter.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that he had 
no objection to removing the commas from the phrase “and, where it deems appropriate, for the use 
of ”, but that for purely linguistic reasons the commas should be retained.  

Ms HACOHEN (Israel) said that the conditions set out in the opening lines of paragraph 1 
applied both to “controlled delivery” and to “other special investigative techniques”, whereas the 
words “where it deems appropriate” had been intended to apply only to the latter. To avoid any 
possible ambiguity, she proposed that those words should be removed from the middle of the 
paragraph and that an additional sentence be inserted at the end, to read: “Each Party may decide in 
which cases its use of other special investigative techniques is appropriate”.  

Mr FASHINA (Nigeria) questioned the usefulness of the proposal by the representative of Israel 
as there seemed to be agreement on the punctuation change proposed by Seychelles.  

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
expressed uncertainty about whether it was appropriate to add the phrase suggested by Israel but 
agreed to join the consensus on the proposal by the European Community. 

Mr LONGOLOMOI (Kenya) fully supported the proposal by the European Community, 
without the amendments proposed by Israel and Seychelles, and suggested that the second “and” 
placed in square brackets should be deleted.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested that the 
word “may” in Israel’s proposed text might be changed to “shall”, in keeping with the language at the 
beginning of paragraph 1: “Each Party shall ”. 

Mr DLAMINI (Swaziland), supporting the text proposed by the European Community, urged 
Israel to reconsider its proposal since the idea of leaving the use of special investigative techniques to 
the discretion of Parties was implicit in the words “where it deems appropriate”. After considerable 
time spent in seeking acceptable language, he believed that the Committee had in fact reached 
consensus. 

The CHAIR took it that the Committee agreed to the removal of the square brackets in 
paragraph 1, except for those relating to the position of Japan.  

It was so agreed. 

The CHAIR, said that further discussion on paragraph 1 of Article 19 was suspended pending 
Israel’s reaction to the request from the European Community and the outcome of the consultation by 
the representatives of Japan with their Government. He invited comments on paragraphs 2, 3 and 4. 

Paragraphs 2, 3 and 4 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, observed that 
paragraph 2 might need revisiting when the Committee resumed its consideration of Article 12, which 
covered both criminal and administrative offences. He suggested that the words “when necessary” be 
inserted in the second line between “to conclude” and “appropriate bilateral or multilateral 
agreements”. 
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Mr MOHAMEDOUN (Mali) supported the amendment proposed by the European Community 
as it would broaden the scope of the paragraph without making it less comprehensible. He considered 
that the reference to the techniques covered in paragraph 1 appeared to be relevant. 

Dr MORI (Japan) said that if the words “when necessary” were included, his Party would 
withdraw its request for deletions in paragraphs 1 and 2.  

The CHAIR, seeing no objections, took it that the Committee wished to remove the square 
brackets around the words “when necessary” and to approve paragraph 1. 

It was so agreed. 

Mrs ROBINSON (Seychelles) requested clarification on the difference in tone between “Parties 
are encouraged to conclude, when necessary” in paragraph 2, and the more obligatory “decisions … 
shall be made” in paragraph 3.  

Mr BURCI (WHO Legal Counsel) explained that while the underlying assumption in paragraph 
2 was that Parties would conclude bilateral and multilateral agreements to regulate the use of special 
investigative techniques, paragraph 3 provided for situations where no such agreements had been 
concluded.  

The CHAIR said that, in the absence of any further comments, he took it that the Committee 
wished to approve paragraph 2, as amended, and paragraphs 3 and 4.  

It was so agreed. 

• Article 12: Offences (continued from the second meeting) 

The CHAIR recalled that the Committee had come close to a consensus on the proposal by 
Australia to combine paragraphs 1 and 2; that it had yet to establish the criteria for determining the 
scale, nature and, therefore, seriousness of each form of conduct identified in the two paragraphs; and 
that it must also finalize the language. The three proposals for combining the paragraphs read: 

“Each Party shall consider adopting, in accordance with its constitutional process, 
appropriate legislative and other measures, as may be necessary, to establish the following 
conduct as criminal or punishable offences under its domestic law, including in free trade zones, 
when committed intentionally and on a commercial scale anywhere on its territory or any other 
places under its jurisdiction as recognized under international law:”.  

“Each Party shall adopt appropriate legislative and other measures as may be necessary to 
establish the following conduct as unlawful under its domestic law:”. 

“Each Party shall adopt as appropriate legislative and other measures as may be necessary 
to prohibit and sanction in conformity with its domestic law:”. 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada) stressed that determining which forms of 
conduct should be established as criminal offences was the most important part of the current 
negotiation. He agreed with the representative of Australia that they would be difficult to discuss in 
two separate lists. The two lists should therefore be merged and presented in a new paragraph 1 of 
Article 12, opening with the second of the introductory parts, submitted by Australia, on which Parties 
had come close to a consensus. The Committee would then need to discuss the content of the merged 
list as none of the forms of conduct had so far been considered. A sentence should be added at the end 
in an effort to reconcile the many valid differences of opinion expressed on the matter, reading: “Each 
Party shall determine, in accordance with their domestic law, the most serious unlawful conduct set 
out in paragraph 1 and, when committed intentionally and on a commercial scale, establish that 
conduct as a serious criminal offence”.  
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Mr MOSSOP (alternate to Ms Hefford, Australia), Mr PINTO NUNES (Brazil), Dr MUÑOZ 
PORRAS (Chile), Dr RANGREJI (India), on behalf of the Parties in the WHO South-East Asia 
Region, Mr HOSHINO (Japan), Ms JAQUEZ (Mexico) and Mr SALAGAI (adviser to Mr Nebenzia, 
Russian Federation) supported the proposal by Canada. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
proposal by Canada seemed to be a useful step forward, but he would have to consult his colleagues in 
the European Community and would report back as soon as possible. He meanwhile personally agreed 
on the need to review the list of criminal offences, especially those outlined in subparagraphs 1(h) and 
(i); for instance, “aiding” and “abetting” should be removed from the latter and presented in a separate 
subparagraph or article. 

Mr PADILLA (Philippines), supporting the proposals by Australia and Canada, reiterated his 
country’s reservations about the term “when committed intentionally”. The complexities of 
intentionality, and when it existed in the mind, could make prosecution more difficult.  

The CHAIR, in response to the previous speaker, said that a crime in modern criminal law 
worldwide always involved an objective element, namely determining what constituted criminal 
conduct, and an element of intentionality, otherwise known as wilful misconduct or volition. In the 
vast majority of States, it was assumed that the person that had committed the crime knew the rules 
and intended to break them. In his experience, even though the element of intentionality did indeed 
exist in the mind, it was perfectly possible to prove intentionality on the basis of, for example, 
documentary evidence, witness accounts and the actions of the accused. 

Ms LEI Zhao (China) said that she had no objection to the proposed introductory part of 
paragraph 1, but requested clarification of the terms “on a commercial scale” and “serious criminal 
offence” in the proposed amendments to Article 12, for which there were no equivalents in Chinese 
law. She asked whether those would appear elsewhere in the protocol. 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada) said that “on a commercial scale” was a 
term used in other international agreements but never actually defined, thus leaving governments free 
to interpret it as they wished.  

Mr PADILLA (Philippines), in response to the comment by the Chair, said that he still failed to 
see why Article 12 should be confined to offences committed intentionally, which might be hard to 
prove. Committing a malum prohibitum offence, for instance, was in itself considered a criminal act 
without the need to prove any element of intentionality; and offences were also committed 
unintentionally, by omission or negligence. 

Mr AL JEHANI (Saudi Arabia) said that he opposed the use of the words “when committed 
intentionally” in the introductory part of paragraph 1. Intentionality had to be proved, otherwise the 
offence would be subject to civil rather than criminal proceedings. 

The CHAIR, noting that there appeared to be general agreement on the introductory language, 
suggested that the Committee should move on to consider whether any forms of conduct needed to be 
amended, deleted or added to the list. 

Mr DLAMINI (Swaziland), requesting time to consult other Parties in his Region, said that 
there might be objections to the replacement of the word “criminal” by “unlawful”, or the use of the 
phrase “when committed intentionally”, which might later give rise to difficulties. 
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Mrs WONG Mee Ling (Malaysia), seeking clarification from the representative of Canada of 
the purpose of the term “on a commercial scale”, said that in Malaysian law, smuggling was in itself 
an offence, irrespective of scale.  

Mr DEMPSEY (alternate to Mr Leguerrier, Canada) reiterated his earlier comment that it would 
be for the Parties to decide what volumes constituted a commercial scale. The purpose of the term was 
to ensure that the punishments they deemed necessary for the most serious criminal offences set out in 
paragraph 1 were not applied to small-scale and, perhaps, inadvertent smuggling.  

Mr MOHAMEDOUN (Mali) said that the wording seemed acceptable but that he would need to 
see an accurate French translation before confirmation.  

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
agreed in principle with the proposal for paragraph 2 but suggested an alternative version, reading: 
“Each Party shall determine, in accordance with its domestic law, any unlawful conduct set out in 
paragraph 1 of Article 12 as a serious criminal offence”. The terms “committed intentionally” and “on 
a commercial scale” were not always relevant criteria of what constituted a serious criminal offence.  

Mr AL JEHANI (Saudi Arabia) said that, according to the customs authorities in his country, 
the term “on a commercial scale” meant very large quantities beyond those required for personal 
consumption. Criminal offences on that scale were covered by, inter alia, the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS), and Parties should not enter into matters of 
scale in negotiating a protocol on illicit trade in tobacco products.  

Dr ABASCAL (Uruguay) suggested that it might help those Parties unable to define the term 
under their domestic commercial laws if it were amended to read: “on a large commercial scale”.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, urged Parties to 
consider the proposals put forward by Australia and Canada. The enforceability of other articles of the 
protocol would depend on common criteria being agreed to determine what amounted to a serious 
criminal offence, and commercial scale and intentionality represented a good starting point for 
developing a global concept capable of taking into account the various positions.  

Ms FIGUEROA (Chile) fully supported the thrust of paragraph 2 with reference to offences 
committed intentionally and on a commercial scale, but opposed the proposal by Uruguay to insert the 
word “large”. The criterion of volume might affect the seriousness of unlawful conduct but did not 
help to establish whether the activities involved were of a commercial nature.  

Mrs ADEYEMO (Nigeria) said that she considered Article 12 as the hub of the protocol 
because it listed the activities that constituted illicit trade in tobacco products. It should therefore be 
made as strong as possible. Using the word “unlawful” in place of “criminal” for the conduct covered 
by the merged list in paragraph 1, however, would have the opposite effect since the offences would 
no longer come within the scope of serious crime as defined by the United Nations Convention against 
Transnational Organized Crime. Furthermore, since the consensus regime distinguished between 
goods imported for personal and commercial purposes, there was no need to insert the word “large” in 
the term “on a commercial scale”. 

Dr ABASCAL (Uruguay), in the light of the comments by Chile and others, withdrew his 
proposal to insert the word “large”. 
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Ms JAQUEZ (Mexico) expressed support for use of the word “unlawful” as a means of finding 
middle ground between Parties wishing to refer to criminal and to administrative offences. Some 
Parties, including Mexico, already specified in their domestic legislation what was meant by unlawful 
conduct and whether it carried administrative or criminal sanctions. Such a compromise should be 
seen as paving the way for all Parties to ratify the protocol rather than as an attempt to weaken it, or as 
a lack of commitment to tobacco control and the protection of public health. 

Mr MOHAMEDOUN (Mali) said that he feared that the word “criminal” might be hard to 
translate into French, given the connotations of that word and the various kinds of offences it covered 
in his country’s legal system. The more general term “unlawful” would allow Parties to determine 
what constituted a criminal or an administrative offence.  

The CHAIR observed that the current discussion was on terminology, the distinction between 
crimes and offences, serious or otherwise, and legal concepts that distinguished civil from 
administrative offences. It should not be too difficult to find consensus wording that was broad enough 
to encompass the various concepts and categories, which all Parties could therefore incorporate in 
their national legislation.  

Mr PADILLA (Philippines) said that paragraph 1, as he understood it, dealt with offences 
carrying criminal, administrative or civil sanctions, and that the provisions of the United Nations 
Convention against Transnational Organized Crime, such as four years’ imprisonment and extradition, 
would be triggered only if those were classed as serious criminal offences. He therefore agreed with 
the proposal by India as that allowed individual Parties to determine what constituted such an offence, 
whether it had been committed on a commercial scale, and whether the offender was extraditable 
under the terms of that Convention. 

Mrs DEMUNI DE SILVA (Sri Lanka) agreed with the previous speaker that the term “serious 
criminal offence” should be understood in the light of the definition of serious crime in the United 
Nations Convention against Transnational Organized Crime. 

Mr MOHAMEDOUN (Mali) said that if paragraph 1 referred to unlawful conduct, paragraph 2 
should indeed include the term “serious criminal offence” subject to the sanctions provided by the 
United Nations Convention against Transnational Organized Crime. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested that the 
words “when committed intentionally” should be added to the introductory part in paragraph 1, and 
that the word “serious” should be deleted from the phrase “a serious criminal offence” in paragraph 2. 
Meanwhile, it was his understanding that the Committee had agreed on the need to develop a common 
set of criteria for what constituted a serious offence under the protocol. Extradition, for instance, 
which featured in several articles, was only applied to offences carrying a sentence of at least one year. 
Minimum conduct requirements must be established to ensure the enforceability of key articles on 
international cooperation in Part V.  

Mr ZOUA (Cameroon) said that French speakers would have less trouble with a term like 
“serious offence” or “serious fraud” than with “serious criminal offence”. The word “criminal” related 
to crime, which covered serious offences and, hence, should be omitted. 

The CHAIR, reiterating his earlier comment about Parties being unable to reach consensus on 
account of language problems, noted that their overriding desire was to penalize the serious conduct 
causing the greatest harm, and to foster international cooperation to combat the criminal organizations 
involved in large-scale illicit trade rather than the sale of a few packets of contraband cigarettes. It 
should be possible to produce a consensus text based on the proposal by Canada, with amendments 
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suggested by India, which seemed comprehensive enough and had the support of a large number of 
Parties.  

Ms FIGUEROA (Chile) said that, after having consulted the Parties in the WHO Region of the 
Americas, she agreed that every State had a sovereign right to decide whether a particular offence was 
subject to civil, administrative or criminal sanctions. Concerned about the expression “serious criminal 
offence”, she asked English-speaking representatives to seek a general term that all Parties could use 
for conduct regarded as being in breach of their domestic law, without entering into the details of 
whether it represented a civil, administrative or criminal offence.  

Dr MORI (Japan) inquired about the exact meaning of “unlawful” and “serious criminal 
offence”, and the applicable penalties.  

The CHAIR said that the term “unlawful”, which broadly meant against the law, covered 
offences ranging from minor violations to more serious offences such as not paying taxes and even 
homicide. While the former carried administrative sanctions such as a fine, the latter were punishable 
by deprivation of liberty.  

Mr PADILLA (Philippines) said that it was his understanding that Parties were entitled to 
decide whether to classify instances of conduct of the kind listed in paragraph 1 as serious criminal 
offences in their domestic legislation, and that those not so classified would not be punishable by 
imprisonment or extradition, for example, under the provisions of the protocol. Whether they were 
committed intentionally or on a commercial scale was irrelevant.  

Mr DEMPSEY (alternate to Mr Leguerrier, Canada), noting the comment by the previous 
speaker and the proposal by India, said that the qualifiers “when committed intentionally” and “on a 
commercial scale” were merely indicators of what amounted to a very serious criminal offence, but it 
was for the Parties to decide which offences fell into that category. In the interests of consensus, he 
proposed that those qualifiers be removed from Canada’s proposal.  

Mr PADILLA (Philippines) fully supported the amendment proposed by Canada. 

Dr RANGREJI (India) joined the previous speaker in supporting the amendment. However, it 
seemed superfluous to require a sovereign State to classify as a serious offence a form of conduct 
already established as such according to its domestic law. He therefore appealed to Canada to consider 
the more direct and straightforward wording he himself had proposed earlier in the meeting.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that, 
provided the words “when committed intentionally” remained in paragraph 1, the European 
Community might be willing to agree to their removal from paragraph 2. However, he would need to 
consult colleagues before confirming any agreement to the deletion of “on a commercial scale” and, 
indeed, to Article 12 as a whole.  

Ms JAQUEZ (Mexico) supported the proposal by Canada but preferred to await the European 
Community’s comments to see which Party was proposing the most appropriate language. Meanwhile, 
the element of intentionality could be removed in order to give Parties greater freedom in drawing up 
the list. 

Mrs DEMUNI DE SILVA (Sri Lanka), supported by Mrs WONG Mee Ling (Malaysia), said 
that she could not agree to keeping the words “when committed intentionally” in paragraph 1. If a 
State decided to classify a particular form of conduct as an administrative rather than a criminal 
offence, therefore subject to administrative sanctions, the element of intentionality was irrelevant. 
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Mr DEMPSEY (alternate to Mr Leguerrier, Canada) supported the comment by the 
representative of Sri Lanka. Intentionality might be a relevant characteristic for the serious criminal 
offences referred to in paragraph 2, but it was not required for the many regulatory offences listed in 
paragraph 1. Canada therefore urged colleagues to consider its original proposal for that paragraph. 

The CHAIR said that, as a former student of criminal law, he could only emphasize his earlier 
comment about a crime always involving an element of intentionality. A person charged with 
speeding, for instance, faced an immediate fine regardless of whether they had intended to exceed the 
limit. Merely committing an offence of that nature sufficed for a conviction. But nobody in his 
country, at least, could be sent to prison for a crime such as homicide without proof of intentionality. 
If the evidence showed the killing to have been carried out in self-defence, the accused would be 
cleared of any responsibility. Otherwise it would be a legal aberration, a throwback to a bygone age of 
criminal law.  

Mr MOHAMEDOUN (Mali) shared the view expressed by the Chair. Parties in the WHO 
African Region had discussed the matter and, after resolving their differences, agreed to deletion of 
the word “intentionally”. The principle of intentionality, even if not specifically mentioned in the 
protocol, was intrinsic to criminal law.  

Mr PADILLA (Philippines), referring to the comments by the Chair, said that some crimes did 
not involve an element of intentionality. He exemplified cases of death caused in road accidents 
through negligence, which was the opposite of intentionally. Hence, he reiterated his view that intent 
was a product of the mind, which could be difficult to prove, and that it should be for each Party rather 
than the protocol to decide whether to include the element of intentionality in determining what 
constituted a serious criminal offence.  

The CHAIR, agreeing with the previous speaker that a death in a motoring accident was not 
exactly homicide and carried a lesser punishment than murder with intent, urged Parties to return to 
the general topic.  

 Mr PINTO NUNES (Brazil), supporting the comments by the Chair, said that intentionality 
was always considered a key element when classifying a particular form of conduct as a crime in 
Brazil.  

Mrs WONG Mee Ling (Malaysia), supporting the comments by the representative of the 
Philippines, emphasized that the words “when committed intentionally” should be removed. Malaysia 
must comply with its own legal system and it should be left to each Party to decide whether offences 
listed in paragraph 1 had to have been committed intentionally, or whether they were strict liability 
offences requiring no proof of intentionality. 

Dr TOESSI (Benin) pointed out that the focus of the current discussions was on illicit trade in 
tobacco products. Clearly, since every offence by manufacturers or purveyors involved in such trade 
must have been intentional, there was no need to put it in writing.  

Mrs ROBINSON (Seychelles) agreed with other speakers from the WHO African Region on the 
need to remove the word “intentionally”. She preferred to refer to strict liability offences and, even 
then, it should be left to each Party to decide which offences fell into that category. Meanwhile, 
“conduct” and “serious unlawful conduct” were unfamiliar concepts in Seychelles, as opposed to 
“acts” and “serious offences”, but her Party would consider the views of others before further 
decision. 
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Mr KORKMAZ (Turkey) emphasized that proving intentionality in Turkish domestic law was 
important. Hence a transporter or retailer that might not know that the goods they shipped or sold were 
contraband or counterfeit should face only the most lenient of penalties. The words “when committed 
intentionally” should therefore not be removed. 

Dr MUÑOZ PORRAS (Chile) emphasized that, for the benefit of every Party’s understanding, 
the introductory language in paragraphs 1 and 2 must be as broad as possible. The term “unlawful 
conduct” covered criminal and other kinds of offences in every Party’s domestic law; the proposals by 
Australia and Canada should be approved; and the words “when committed intentionally” should be 
deleted. While Parties must, under paragraph 2, establish forms of conduct listed in paragraph 1 as 
serious criminal offences, they could also determine each to be a crime, which, in most Parties’ 
domestic legal systems, called for proof of intentionality. 

More importantly, the Committee must move on to set the criteria for assessing whether such 
conduct as intermingling tobacco with other products in a ship container progressing through customs, 
for example, was illegal; and whether Parties must consider legislative or other changes to prevent it. 

Mr MOSSOP (alternate to Ms Hefford, Australia) said that some offences such as mis-declaring 
of the kind set out in subparagraph 1(d) could conceivably be committed unintentionally. Parties could 
choose whether those were administrative or criminal, punishable by a fine, imprisonment or any other 
sanction. In the proposal by Canada for paragraph 2, however, each Party must establish the most 
serious unlawful forms of conduct as criminal offences. That would prove important when later 
articles came up for discussion. On the question of whether to bring intentionality, in determining 
serious criminal conduct, into paragraph 2, his Party could be flexible which was not the case for 
others. One solution might be for Parties, when establishing certain forms of conduct as criminal 
offences, to include intentionality in their own domestic legislation, in order to enact the protocol. 

Mr PINTO NUNES (Brazil) supported the use of the term “when committed intentionally” in 
paragraph 2. It was not necessary in paragraph 1 because some of the conduct was punishable by 
administrative or civil sanctions, which needed no evidence of intent in his country, at least. Canada 
had proposed deleting that term, leaving it to each Party to determine which conduct constituted a 
serious criminal offence in its domestic law.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that his Party 
would examine the matter further overnight. He tentatively proposed alternative wording for 
paragraph 2 to the effect that “Each Party shall determine the most serious unlawful conduct set out in 
Article 12.1 as criminal under its domestic law when committed intentionally”. 

Mr DLAMINI (Swaziland) said that his Party would need time to consider its position on the 
proposals.  

The CHAIR suggested that those Parties with the most entrenched views should meet overnight 
in smaller groups in an effort to reach consensus on whether to keep or delete the words “when 
committed intentionally” and thus finalize the introductory wording in Article 12. All Parties should 
examine the merged list in paragraph 1 and be prepared to determine which forms of conduct might 
constitute minor or more serious offences. The Committee could then move on swiftly to Part V. 

One representative had spoken of Parties each having to make the necessary legislative changes. 
The Committee’s discord over the introductory wording had stemmed from legal concepts that were 
hard to pin down because of differences in law and culture, which made consensus on a single concept 
hard to build. Reviewing the list in paragraph 1 would prove less arduous because the forms of 
conduct themselves were more objective. Resolving the matter of offences would facilitate dealing 
with others such as international cooperation and extradition. It was important to establish early and 
clearly the scope of the concepts so that subsequent articles remained consistent with, and Parties did 
not hold different positions on, what had been decided for Article 12. He urged the Committee to 
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refrain at its next meeting from wide-ranging discussion on such matters as intentionality and to reach 
an agreement within the prescribed time. 

(For continuation of the discussion on Article 12, see summary record of the sixth meeting.) 
 
 
 

The meeting rose at 17:55. 
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SIXTH MEETING 

Friday, 3 July 2009, at 10:20 

Chair: Mr M. NAVARRETE (Chile) 
 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 12: Offences (continued) 

The CHAIR, inviting Parties to submit their proposals, requested that they set aside secondary 
concerns over wording and focus on matters of substance that would lead to a unanimously acceptable 
instrument. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that, in an 
effort to build consensus, he could accept the deletion of “when committed intentionally” in 
paragraph 1 subject to the words “under its domestic law” being replaced by “in accordance with its 
domestic law”, in line with the language proposed by the representative of Canada for paragraph 2. 
The European Community supported the proposal by Canada, but the reference to intentionality 
should be retained in that paragraph, and the word “serious” in “serious criminal offence” should be 
deleted. Furthermore, the conduct outlined in subparagraphs 1(f), (g) and (h) should be moved to a 
new paragraph 3; and “aiding” and “abetting” should be removed from subparagraph 1(i) and 
introduced into the new paragraph 3 or a new paragraph 4.  

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, 
supported the amendment to paragraph 1 proposed by the European Community. However, he 
opposed the inclusion of the words “when committed intentionally” in paragraph 2 because not all of 
the forms of conduct listed in paragraph 1 required proof of intentionality, and Parties must be allowed 
to decide for themselves whether to treat them as criminal offences in their own jurisdictions. He 
therefore suggested that the language in paragraph 2 proposed by the European Community at the end 
of the previous meeting should be amended to read: “Each Party shall determine, in accordance with 
its domestic law, the most serious forms of unlawful conduct set out in paragraph 1 and establish that 
conduct as a serious crime or offence.” 

Mr HODO (Ghana), Dr MOUSSA (Niger), Mr PADILLA (Philippines), Ms WONG Mee Ling 
(Malaysia), Mr AL JEHANI (Saudi Arabia), speaking on behalf of the Parties in the WHO Eastern 
Mediterranean Region, and Mrs ROBINSON (Seychelles) supported the proposal by the European 
Community regarding paragraph 1, but agreed with the comment made by the representative of 
Swaziland on behalf of the Parties in the WHO African Region that paragraph 2 should not include the 
words “when committed intentionally”. 

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
and joining previous speakers in supporting the proposal by the European Community on paragraph 1, 
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suggested that the words “forms of” should be deleted in the proposal made by Swaziland on behalf of 
the Parties in the WHO African Region for paragraph 2. 

Ms LEI Zhao (China), supporting the proposal on paragraph 1 by the European Community, 
suggested deleting the second mention of the word “serious” in the proposal on paragraph 2 made by 
Swaziland on behalf of the Parties in the WHO African Region.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, insisted that the 
word “serious” in “serious criminal offence” should be deleted as it might imply an attempt to set a 
common level of penalty. 

The CHAIR noted that there appeared to be consensus on paragraph 1 and invited comment on 
the two versions of paragraph 2. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) suggested, as a compromise, removing 
the words “when committed intentionally” from paragraph 2 and introducing a new paragraph 2bis, 
reading: “Parties that require the element of intentionality in respect of serious criminal offences 
referred to in paragraph 2 may apply that element in appropriate cases.” 

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, 
suggested that the proposal by Canada should be amended to read: “may apply that element 
appropriately” instead of “in appropriate cases”. He was keen to retain both references to the word 
“serious” in paragraph 2 in order to emphasize the level of seriousness required for the offences in 
question to trigger international cooperation.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that provided 
Canada’s original proposal for paragraph 2 ended with the words “criminal offence” instead of 
“serious criminal offence” and Parties agreed to work together to introduce minimum safeguards for 
subsequent articles on international cooperation, the European Community would be willing to make a 
final concession and withdraw its proposal to keep the phrase “when committed intentionally” in 
paragraph 2. There would then be no need for a paragraph 2bis.  

Ms HACOHEN (Israel), referring to the proposed paragraph 2bis, said that if some countries 
required the element of intentionality to establish that a particular conduct was a criminal offence and 
others did not, there would no longer be a consensus as to which offences were extraditable. In the 
absence of that consensus, and given that domestic law in Israel, among other countries, insisted on 
dual criminality as a prerequisite for extradition, Article 33 would need an additional phrase, reading: 
“Those Parties that require dual criminality may refuse extradition where this requirement is not met.” 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) accepted the proposals put forward by 
the European Community; its willingness to refrain from insisting on inclusion of the words “when 
committed intentionally” in paragraph 2 would render Canada’s proposed paragraph 2bis redundant 
and it could therefore be deleted. As for the concern expressed by Swaziland on behalf of the Parties 
in the WHO African Region, even if the word “serious” was removed from the end of paragraph 2, 
international cooperation could be triggered by other terms such as “criminal offence” or “serious 
offence”, or by a set of criteria incorporated into Part V, in the articles dealing with mutual legal 
assistance or extradition. 

Responding to a request from the CHAIR, he said that he would be prepared to withdraw 
Canada’s proposal for a new paragraph 2bis. 

Mrs ROBINSON (Seychelles) said that the words “in accordance with their domestic law” in 
paragraph 2 already provided for Parties to determine what constituted a serious offence. She did not 
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believe that the element of intentionality was required, but it could be added if necessary. She did not 
see the point of adding the proposed paragraph 2bis.  

Ms WONG Mee Ling (Malaysia) requested clarification from the representative of the United 
Nations Office on Drugs and Crime on the matter of dual criminality raised by the representative of 
Israel. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that extradition was subject to 
dual criminality and it was for each State receiving a request for extradition to assess whether the 
conduct in question was a criminal offence under its domestic law. In response to a query from 
Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, she said 
that the concept of serious crime under the protocol would not in itself trigger the provisions of the 
United Nations Convention against Transnational Organized Crime unless it was linked to the 
definition and scope set out in Articles 2(b) and 3.1(b) of that Convention, and concerned the four 
basic extraditable offences of money laundering, corruption, obstruction of justice and participation in 
an organized criminal group. 

Mr BURCI (WHO Legal Counsel), speaking at the request of the CHAIR, read out a proposal 
for paragraph 2 reflecting the compromise proposed by Canada and the European Community: “Each 
Party shall determine, in accordance with their domestic law, the most serious unlawful conduct set 
out in paragraph 1 and establish that conduct as a criminal offence.” 

Mr MOHAMEDOUN (Mali) said that the French translation of the proposal read out by the 
Legal Counsel gave the impression that all conduct set out in paragraph 1 was serious, which was not 
true in all cases. He suggested that it should be amended to read: “Each Party shall determine, in 
accordance with its domestic law, the most serious unlawful conduct among those defined in 
paragraph 1 and characterize them as serious criminal offences.” 

The CHAIR, responding to a question from Mrs ASIEDU (Ghana), said that it was proposed to 
delete the word “serious” from the phrase “serious criminal offence” in order to give Parties more 
freedom to determine the seriousness of an offence and the appropriate penalties. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that the proposal read out by the 
WHO Legal Counsel should be amended to read: “in accordance with its domestic law”; that the 
proposal by Mali should read: “among those set out in paragraph 1”; and that he could accept the term 
“criminal offences” if it served to secure a consensus, although he was not sure whether deleting 
“serious” was a meaningful change. 

Mr MOSSOP (alternate to Ms Hefford, Australia) said that “serious criminal offence” was a 
definable term that could be used to set a minimum standard for a criminal offence and in connection 
with the criminal justice obligations later in the protocol, such as extradition and mutual legal 
assistance. Deleting the word “serious” would make it necessary to develop another regime for Part V, 
and he wondered whether the European Community had any ideas on the qualifiers it would include. It 
was hard to approve an article without knowing how it would work throughout the rest of the protocol, 
as all of the various provisions were interrelated. 

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, 
asked why the word “serious” needed to be deleted. An offence must be of a certain level of 
seriousness in order to trigger international cooperation, mutual legal assistance and the provisions of 
the United Nations Convention against Transnational Organized Crime. 

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
said that he could agree, in a spirit of compromise, to support the proposals by Canada and the 
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European Community, but suggested that the Committee consider wording similar to that which he 
had proposed the previous day: “Each Party shall determine, in accordance with its domestic law, the 
most serious unlawful conduct set out in paragraph 1 as a serious criminal offence” or “serious 
offence.” 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that he had 
been perfectly satisfied with the compromise text read out by the WHO Legal Counsel, but Parties had 
moved away from a position of near-consensus on the matter. In view of the apparent return to 
drafting, he wished to present another proposal: “Each Party shall determine, in accordance with its 
domestic law, which of the acts set out in paragraph 1 shall be considered as a criminal offence.” 

Ms HACOHEN (Israel), supporting the proposal by the European Community, suggested that it 
end with the phrase “and which of the said acts shall be considered as a serious criminal offence” so 
that Parties could choose between two categories of offences. Otherwise, Articles 30 and 33 would 
need to be amended because requests for mutual legal assistance or extradition at present were 
unlikely to be granted for de minimis offences punishable by sentences of less than one year.  

Mr MOHAMEDOUN (Mali) said that he supported the proposal by the European Community. 
Nevertheless, he also agreed with the comment made by Swaziland on behalf of the Parties in the 
WHO African Region on the importance of the seriousness of an offence as a trigger for the provisions 
of the United Nations Convention against Transnational Organized Crime. 

The CHAIR called on Parties to choose between the proposal read out by the WHO Legal 
Counsel and that of the European Community, as amended by Israel. 

Mr ZOUA (Cameroon) supported the proposal by the European Community, as amended by 
Israel. It was, in his view, a good basis for achieving a consensus. 

Mrs ROBINSON (Seychelles) said that, for the sake of consistency, she would prefer the word 
“acts” to be replaced by “conducts” in paragraph 1.  

The CHAIR noted that the Parties were unable to reach a consensus on account of semantics 
rather than differences over the substance of Article 12. 

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, said 
that it was more than a matter of semantics, given that the lists originally contained in paragraphs 1 
and 2 had been merged.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that he was 
disappointed at the failure to reach a consensus after he had exercised considerable discretion to 
accommodate the concerns of other Parties. He appealed to those Parties unable to accept the 
European Community’s proposal, which would have given them the opportunity to decide for 
themselves whether a particular conduct was a serious criminal offence in their domestic legislation, to 
review the proposal read out by the WHO Legal Counsel. Any further move away from either of those 
two options would compel him to reconvene formal consultations with his colleagues in the European 
Community. 

Mr BURCI (WHO Legal Counsel) read out the proposal as it stood, including the amendments 
by Canada and Mali: “Each Party shall determine, in accordance with its domestic law, the most 
serious unlawful conduct among those defined in paragraph 1, and establish that conduct as a criminal 
offence”.  
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The CHAIR said that the proposal appeared to address the core concerns expressed by the 
Parties; it would leave them free to determine what constituted serious conduct and an appropriate 
response.  

Mrs ADEYEMO (Nigeria) supported the proposal by the European Community and suggested 
that the proposal by Israel should be amended to take account of instances of deliberate omission that 
aimed to facilitate a crime. 

Mr PADILLA (Philippines) said that the key question was whether categorizing a form of 
conduct as a criminal offence or a serious criminal offence would trigger the provisions for mutual 
legal assistance and extradition. That question remained unanswered.  

Mrs ROBINSON (Seychelles) asked whether she was correct in assuming that use of the word 
“unlawful” in paragraph 1, which she had approved even though that concept did not exist in her 
Party’s domestic law, meant that it was for each Party to decide whether the various forms of conduct 
constituted criminal, administrative or civil offences.  

Mrs ASIEDU (Ghana), speaking on behalf of the Parties in the WHO African Region, said that 
to describe the forms of conduct listed in paragraph 1 as unlawful raised the question of which of them 
could be considered a serious crime in accordance with the definition contained in paragraph 14 of 
Article 1. She therefore presented another proposal, reading: “Each Party shall determine, in 
accordance with its domestic law, any unlawful conduct set out in paragraph 1 as a serious criminal 
offence.” 

The CHAIR noted the use of the word “serious” as being the difference between the proposals 
by the Parties in the WHO African Region and the European Community. 

Dr TOESSI (Benin) said that gradually moving towards a consensus did not mean having to 
revisit every point covered since the start of the discussions. Parties should show the patience required 
to produce a document that would reflect every point of view. 

Mr MOSSOP (alternate to Ms Hefford, Australia) said that the text read out by the WHO Legal 
Counsel provided an acceptable compromise. Outstanding issues could be dealt with later.  

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Region, 
supported the proposal made by Ghana on behalf of the Parties in the WHO African Region. It 
contained exactly the same wording as the proposal he had presented the previous day, which had 
subsequently been amended to reflect the concern expressed by Mali.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, supported the 
proposal by the Parties in the WHO African Region on the understanding that the word “serious” was 
to be deleted. 

Mrs ASIEDU (Ghana), speaking on behalf of the Parties in the WHO African Region, asked the 
European Community to reconsider its request to delete the word “serious”. Otherwise, it was hard to 
see how paragraph 2 would tie in with the definition of the term “serious crime” contained in 
paragraph 14 of Article 1, and how it would cater for the international aspects of the United Nations 
Convention against Transnational Organized Crime. 

The CHAIR said that he would suspend the meeting to allow the Parties in the European 
Community to consult on the proposal to delete the word “serious”. 

The meeting was suspended at 12:05 and resumed at 12:40. 
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Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that his Party 
could accept the proposal by the Parties in the WHO African Region subject to it being amended to 
read: “Each Party shall determine, in accordance with its domestic law, which of the unlawful 
conducts set out in paragraph 1 shall be established as criminal offences.” 

Mrs ASIEDU (Ghana), speaking on behalf of the Parties in the WHO African Region, agreed 
with the proposal by the European Community but said that it should be further amended to read: 
“Each Party shall determine, in accordance with its domestic law, which of the unlawful conducts set 
out in paragraph 1 is a serious criminal offence.” 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, requested Parties 
in the WHO African Region to withdraw their proposal to include the word “serious” as that would 
lead to a debate on how to define the term “serious criminal offence” under the protocol; deny Parties 
the right to decide which conducts should be deemed administrative, civil or criminal offences; and 
undermine the aim of providing a platform for mutual international cooperation. 

Mrs ASIEDU (Ghana), speaking on behalf of the Parties in the WHO African Region, proposed 
that the Committee should move on to another agenda item and leave it to the regional groups to 
consider the question further; Parties in the WHO African Region would meet to discuss how it might 
accommodate the European Community’s concerns. 

Mr AL JEHANI (Saudi Arabia), speaking on behalf of the Parties in the WHO Eastern 
Mediterranean Region, supported the position of Parties in the WHO African Region with regard to 
retaining the word “serious”. 

Mr PINTO NUNES (Brazil) asked whether using the term “serious criminal offence” in 
paragraph 2 would trigger the provisions of the United Nations Convention against Transnational 
Organized Crime, in which case it would not be necessary to reproduce its provisions in the protocol. 

Ms LEBAUX (United Nations Office on Drugs and Crime) said that if the term “serious 
criminal offence” was linked to a definition identical to that of “serious crime” as set out in 
Article 2(b) of the United Nations Convention against Transnational Organized Crime, and if such an 
offence was transnational in nature and involved an organized criminal group, then its provisions 
would be triggered for States Parties both to that Convention and to the Framework Convention. She 
saw no need to reproduce the provisions of the United Nations Convention against Transnational 
Organized Crime in the protocol. The Parties might wish the protocol to make extradition or mutual 
legal assistance available for a broader range of offences than those falling within the scope of 
transnational organized crime.  

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
said that he would need to consult colleagues before giving a final decision on the matter. In principle, 
however, he supported the deletion of the word “serious”, reiterating his earlier comment that 
describing conduct as a criminal offence provided sufficient legal grounds for international 
cooperation.  

Mr BURCI (WHO Legal Counsel) read out the proposed text: “Each Party shall determine, in 
accordance with its domestic law, which of the unlawful conducts set out in paragraph 1 shall be 
established as a [serious] criminal offence.” 

 
The CHAIR, responding to the concerns of the Parties in the WHO African Region, said that 

international cooperation would be triggered not so much by the word “serious” in itself as by other 
elements such as the sanctions Parties decided to apply, under their domestic law and pursuant to 
Article 14, for offences that were considered the most serious.  
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Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, 
requested time for further consultation before responding to the proposed text of paragraph 1. 

Mr PINTO NUNES (Brazil) said that, in the light of the clarification provided by the 
representative of the United Nations Office on Drugs and Crime, he supported the proposal by the 
European Community to delete the word “serious”.  

The CHAIR said that the opinion expressed by the representative of the United Nations Office 
on Drugs and Crime should be taken into account as it was the key to addressing the concern of the 
Parties in the WHO African Region as to whether the word “serious” would trigger international 
cooperation. He further hoped that the Committee would be ready to complete the discussion on 
Article 12 at its next meeting.  

(For continuation of the discussion on Article 12, see summary record of the seventh meeting.) 
 
 
 

The meeting rose at 13:00. 
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SEVENTH MEETING 

Friday, 3 July, at 15:15 

Chair: Mr M. NAVARRETE (Chile) 
 
 
 
DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN TOBACCO 
PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, FCTC/COP/INB-
IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-IT/3/INF.DOC./6 and 
FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part IV: Offences and sanctions (continued) 

• Article 12: Offences (continued) 

The CHAIR, inviting the Committee to continue its consideration of Article 12, asked the 
Parties in the WHO African Region whether they had decided to accept the proposal to delete the 
word “serious” in paragraph 2. 

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region, 
reiterated their view that the word “serious” was needed in order to trigger international cooperation 
for extradition and mutual legal assistance, and the provisions of the United Nations Convention 
against Transnational Organized Crime. The Parties in the WHO African Region could not agree to 
that deletion until the Committee had dealt with Articles 29, 30 and 33. Meanwhile paragraph 2 should 
stay in square brackets. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and responding to 
a request from the CHAIR, said that the European Community preferred to wait until the merged list 
in paragraph 1 had been examined in detail before presenting its proposal for a new paragraph 3 
containing certain forms of conduct taken from that list, as it might need adjusting. The situation had 
changed, with the decision now left to Parties as to whether a particular form of conduct constituted a 
criminal or non-criminal offence, for example. The outstanding problems with paragraph 2 must 
meanwhile be resolved, and the European Community was willing to work closely to that end with 
Parties in the WHO African Region. 

The CHAIR took it that, in view of the comments made, the Committee would wish to move on 
to Part V and complete its consideration thereof before returning to Articles 12 and 16.  

It was so agreed. 

(For continuation of the discussion, see summary record of the eighth meeting.) 
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Part V: International cooperation 

• Article 20: Information sharing: statistical data 

Dr MORI (Japan) requested that Article 20 be deleted since it appeared to duplicate Article 21 
of the Framework Convention. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, asked whether the 
statistical data referred to in paragraph 3 concerned administrative or criminal aspects, and whether the 
data would be nominal or personal, which might give rise to data protection issues. 

Mr WALTON-GEORGE, speaking in his capacity as Chairperson of the Intergovernmental 
Negotiating Body, drew attention to the provision in paragraph 2 that only non-identifiable personal 
information would be included in the database. Despite referring specifically to subparagraph 1(a), it 
would be generally applicable because, as a rule, none of the items in subparagraphs 1(b) to (e) 
involved personal data. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) asked with whom the Parties would be 
exchanging the information and on what basis. Paragraph 2 stated that it would be placed in a “secure, 
central, automated database, managed by X”, but it did not identify the receiving body, which might 
conceivably be different from “X”.  

Mr WALTON-GEORGE, speaking in his capacity as Chairperson of the Intergovernmental 
Negotiating Body, said that Parties would exchange the information with each other. Access to the 
database, and the task of providing the data, would be confined to the appropriate competent 
authorities. Paragraph 2 stated that the database would be “managed by X” because “X” could be a 
unit within the Convention Secretariat, for instance, or at the World Customs Organization. Most 
Parties to the Framework Convention were also members of that organization; it already acted as a 
clearing house; and it could carry out risk and trend analysis specific to illicit trade. Parties could, if 
they wished, restrict access to, and use of, the information, but that would need to be discussed as part 
of the current negotiation. 

Mrs ADEYEMO (Nigeria), speaking on behalf of the Parties in the WHO African Region, 
opposed the proposal by Japan to delete Article 20 as it would undermine international cooperation in 
the fight against illicit trade in tobacco products, not to mention tracking and tracing and supply chain 
control. 

Mr HOSHINO (Japan) explained that Japan had requested that Article 20 be deleted in order to 
avoid any duplication of language. The wording was of course not identical to that of Article 21 of the 
Framework Convention, but the content should be scrutinized and presented in more concrete terms. 
As the representative of Canada had pointed out, certain questions remained concerning the central 
automated database and Japan would require those to be clarified before taking a position on 
Article 20. Japan did not wish to obstruct the achievement of a consensus, but in agreeing to move on 
with the discussions, wished the Committee to take note of its reservations. 

Dr ABASCAL (Uruguay) said that Article 20 of the protocol and Article 21 of the Framework 
Convention did not overlap as they dealt with different areas of information exchange. Furthermore, 
answers to some of the questions raised by previous speakers could be found in Article 22 of the 
protocol, on confidentiality and protection of information. 

Mr WALTON-GEORGE, speaking in his capacity as Chairperson of the Intergovernmental 
Negotiating Body, and in reply to a question from Mr MOSSOP (alternate to Ms Hefford, Australia), 
said that exploratory discussions had taken place with the World Customs Organization in order to 
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ascertain its level of interest before any extensive detailed planning. It was keen to become involved 
and if Parties supported that proposal, the technicalities could be explored with that Organization 
without significantly slowing the process. 

Mr MOSSOP (alternate to Ms Hefford, Australia) welcomed the prospect of working with a 
body possessing expertise and experience in such matters.  

Ms LEI Zhao (China) said that China regarded information sharing as essential to the combat of 
illicit trade in tobacco products, and was committed to establishing a central database. However, 
Parties should be free to decide what kind of information they exchanged with each other and whether 
through bilateral or multilateral agreements. In either situation, such information should concern only 
illicit trade.  

Mr FALL (Senegal) said that he shared the views of the Chairperson of the Intergovernmental 
Negotiating Body about drawing from other organizations to which States Parties to the Framework 
Convention already belonged. The World Customs Organization possessed a database on imports, 
exports, seizures and so on; it was managed directly through intelligence and anti-fraud offices across 
the globe from which the Intergovernmental Negotiating Body could obtain any data it needed. 
Furthermore, its annual customs and tobacco report contained records of both legal and illegal imports, 
together with information such as counterfeiting sites and smuggling routes. 

Dr ABASCAL (Uruguay) considered that it was appropriate to take advantage of the existing 
capacity, expertise and specialist knowledge of a body such as the World Customs Organization, 
which was qualified to gather and manage intelligence through the coordination of mechanisms 
already established in most parts of the world. 

Mr KORKMAZ (Turkey), supporting the comments by the representative of Uruguay and the 
Parties in the WHO African Region, said that as a representative of his national customs 
administration, he was familiar with parts of the World Customs Organization database; he had 
noticed that many cells were left empty because States were under no obligation to provide 
information relating to international or illicit trade in tobacco. Parties should be under that obligation. 
Distribution of printed copies of the database user interface would clarify the kind of information that 
it contained. The data should be made available to the competent authorities and law enforcement 
agencies in order to monitor illicit trade, conduct investigations and launch operations. Finally, he 
noted that paragraphs 1(a) to (e) made no specific reference to cross-border trade; and he suggested 
that paragraph 1(c) should be deleted. 

Mr PINTO NUNES (Brazil) said that Brazil was in favour of information sharing and was keen 
to provide the information set out in paragraph 1(a). However, gathering and uploading information 
was complex, and Parties needed to know how it should be done and whether by a department, an 
agency or law enforcement officers. He agreed with the representative of Turkey that it would be 
helpful to see the interface. Brazil also had concerns about access to that information and the security 
aspects, since it would be used, for example, in operations to combat smuggling. Furthermore, in 
Brazil’s experience of information sharing, the agencies that provided the data did not have access to 
the national system, which was unfair.  

The CHAIR acknowledged that countries less advanced in information technology would be 
disadvantaged in the complex processes of gathering and uploading information. However, reaching 
consensus in regard to implementation mechanisms and administrative procedures would have to be 
deferred and would probably require the assistance of technical experts. Meanwhile, he noted the very 
relevant concerns of Turkey and Brazil. 
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Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada), sharing some of the concerns raised by 
the representative of Brazil, said that paragraphs 1(a) to (e) should be examined in detail in order to 
assess the usefulness of data such as “value of seizure”, since goods seized in one country would not 
have the same value in another. Moreover, he asked whether any authority would be empowered to 
monitor and enforce the provision of data. 

Mr WALTON-GEORGE, speaking in his capacity as Chairperson of the Intergovernmental 
Negotiating Body, stressed that every obligation in the protocol, not just in Article 20, must be 
respected. Parties should decide whether to recommend the setting up of a monitoring body when 
considering Parts VI to X of the protocol. 

Mr FALL (Senegal) said that only national customs administrations could supply the statistical 
data and reliable information stipulated in paragraph 1(b), for example, by keeping daily, monthly and 
annual records of all goods imported and exported. That information could be shared only between 
competent authorities. The World Customs Organization database was updated electronically with 
information from its 164 Member States. Parties could gain access to it via the Customs Enforcement 
Network, and WHO could use it to keep track of, and gauge commitment to, the fight against illicit 
trade in tobacco products. The data fed into the system each year made it possible to discern trends, 
including countries of origin, and Parties might use it to request the World Customs Organization to 
launch an international “tobacco crackdown day”, involving customs administrations on every border. 

Mr PINTO NUNES (Brazil), questioning the wisdom of sharing investigative information, 
requested that the word “routing” in paragraph 1(a) be placed in square brackets, together with 
paragraphs 1(b), (d) and (e). Furthermore, Parties needed to determine what exactly was meant by the 
term “relevant information”. 

Mr KORKMAZ (Turkey), responding to an earlier comment by the representative of Brazil, 
said that any Party could have online access to the World Customs Organization database. 

Dr ABASCAL (Uruguay) said that the content of Article 20 appeared alien to him as his 
knowledge and experience centred on the health sector. The changing nature of international trade 
made it relevant for Parties to try to overcome their possible reservations about the enforceability of 
certain provisions in their domestic law or the management of confidential data, and to commit to 
sharing information required for effective action against illicit trade in tobacco products. 

Dr TOESSI (Benin), speaking as a doctor working on tobacco-related diseases, said that Benin 
had set up an interministerial system to curb illicit trade in tobacco products. However, the country 
was a hub of that trade, with tonnes of cigarettes permeating its porous borders via rivers, across lakes 
and so on. That information, whether gathered by civil society organizations or by health workers, 
should be passed on. Since the media regularly reported on the quantity and value of drugs seized by 
customs services, they should do the same for tobacco products.  

Mr SAMUDA (Panama), stressing the need to avoid duplication, said that the World Customs 
Organization already possessed effective tools and much of the information sought under Article 20. 
The Parties merely needed guidance on how to access it. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, agreed on the 
need to examine the content of paragraph 1 and to build on existing systems, as stated in paragraph 2. 
He firmly supported the idea of information sharing to combat illicit trade in tobacco products. There 
was wide support for the proposal in principle, and with Parties working together, the various sticking 
points must be resolved in order to remove obstacles to consensus in the equally sensitive areas of 
offences and sanctions. 
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The CHAIR said that the present priority was to approve the overall framework. The Committee 
could return later to the meticulous work of scrutinizing the type of information to be shared. 

Ms MELKOM (Bolivarian Republic of Venezuela) said that the timing of a full disclosure of 
information was important. Sharing statistical data and information on national laws and regulations or 
on the methods and results of inspections would be extremely positive, although obviously details of 
an ongoing investigation could not be put into a database. If one Party suspected that products were 
being smuggled over the border from another, for example, the cooperation should be bilateral and 
summarized detail provided. 

The CHAIR, agreeing with the comment by the previous speaker, said that statistical data 
placed in the database would basically serve to characterize a crime and map out a campaign to 
combat it. When, for example, a major shipment of illicit goods was heading for a free-trade zone in a 
particular country, the information was usually communicated to the competent authorities, enabling 
them either to seize the consignment immediately or to track it to its final destination. 

Mr ZOUA (Cameroon) suggested that the scope of Article 20 should be broadened by amending 
the title to read: “Information sharing, including statistical data”, thereby allowing it to encompass 
other forms of information. 

The CHAIR said that Article 20 should be considered in conjunction with Articles 21 and 22 as 
those covered three different aspects of information sharing. 

• Article 20: Information sharing: statistical data (continued) 
• Article 21: Information sharing: operational data 
• Article 22: Information sharing: confidentiality and protection of information  

Mr FALL (Senegal), referring to the concern raised by the representative of Venezuela, said that 
Parties or customs unions could sign agreements for sharing of information that would enable them to 
track and intercept a suspect consignment anywhere at any time. Parties to such agreements could 
confine the data circulated to the quantity and value of the merchandise, its place of origin, and the 
final destination; full access to the data would be restricted to their competent authorities; and 
manufacturers would only be granted partial access to product and market information and only 
following a written request. Consequently, neither confidentiality nor the provisions of Articles 20, 21 
and 22 would be affected. Parties could obtain specific information from customs services and other 
authorities that monitored the movements of goods within national borders. Difficulties might well 
arise. His country’s customs administration, for example, had no bilateral agreement with its 
counterpart in neighbouring Mauritania; it could not therefore launch a control and search operation to 
seize a consignment of counterfeit cigarettes that it had been tracking and that was destined for 
Mauritania from a third country. It could, however, alert the authorities there to act on arrival of the 
consignment. Such exchanges would enable detection and seizure of illicit tobacco products 
anywhere; the information should also be made available to Parties through a WHO database that 
would promote international cooperation under the protocol. 

Mrs ADEYEMO (Nigeria), noting that Article 21 required the Parties to exchange information 
“on their own initiative” and “subject to national law”, observed that the obligations did not appear as 
strong as in Article 20.  

The CHAIR said that Article 21 stipulated that the Parties must prove the requested information 
to be “necessary for the purpose of detection or investigation of illicit trade”, which made it stronger. 
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Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, requested legal 
clarification as to whether the provisions in Article 21 conformed to international standards on data 
protection.  

The CHAIR noted the request by the European Community. 

Mr HOSHINO (Japan) said that his Party’s legislation would make it difficult to share the 
information stipulated in subparagraph (c) of Article 21. Regarding the introductory paragraph, he 
asked whether it was the Parties requesting or those providing the information that needed to give “due 
justification that such information is necessary”. He also suggested that the phrase “or manufacturing 
equipment” should be deleted in view of Japan’s reservations about such equipment being included in 
the scope of the protocol. 

The CHAIR replied that it was for the requesting Party to state why it needed the information. 

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
expressed concerns similar to those of Japan about subparagraph (c) of Article 21, and requested that it 
be placed in square brackets pending further consultation with Parties in his Region.  

The CHAIR said that the words “subject to national law” at the end of the introductory 
paragraph in Article 21 should meet the concerns of previous speakers. National law would of course 
prevail in cases where it did not authorize the disclosure of certain information. 

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) said that, since the information sought 
under Article 21 seemed similar to what was normally made available through a request for mutual 
legal assistance, there might be some overlap with Articles 30 and 31.  

Mr MOSSOP (alternate to Ms Hefford, Australia), supporting the statement by the 
representative of Canada, suggested that it might be helpful, though not strictly necessary, to place the 
words “subject to national law” more prominently at the beginning of Article 21, after “The Parties 
shall,”.  

Mr LONGOLOMOI (Kenya) said that information sharing of the kind described by Senegal 
was also practised in Kenya. The World Customs Organization Regional Intelligence Liaison Office in 
Nairobi supported States in the Region by acting as a clearing house for information on fraud and 
issuing alerts when illicit cargoes were heading in their direction. Articles 20, 21 and 22 would help 
strengthen the tracking and tracing system, and enable a Party to request and obtain information from 
others on quantities of goods leaving their territory in order to detect and prevent dumping, for 
example. Those Articles must therefore be accepted without change, and the provisions on information 
sharing, which was vital, should not be diluted. 

Mr DLAMINI (Swaziland), said that he saw no contradiction between Articles 20 and 21. They 
were indeed complementary, setting out what Parties should do with the information they sought to 
share. All three Articles on information sharing must be retained. 

The CHAIR invited the representative of the World Customs Organization to respond to the 
questions on the structure and modus operandi of her Organization’s database, and how countries, 
customs administrations and others used it to share information. 

Ms MENON (World Customs Organization) explained that customs offences, seizures and 
other relevant data were entered into the Customs Enforcement Network by a contact point in each 
national customs administration. Customs officers around the world had permanent direct access to it. 
Meanwhile, a project was nearing completion to set up a system of networks for national customs 
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enforcement. Each administration would have its own secure database and use it to share information 
with others, bearing in mind that all such exchanges, and the databases themselves, would remain 
subject to national law. 

In reply to Mr KORKMAZ (Turkey), she said that data input by Member States at present was 
voluntary. 

Mr KORKMAZ (Turkey) reiterated that much of the World Customs Organization database 
concerning items other than drugs had been left empty because States were not compelled to enter 
relevant information. The problem could be avoided under the protocol by making such data entry 
compulsory.  

Ms MENON (World Customs Organization) said that the information placed in the system was 
meant to cover drugs, counterfeiting and tobacco. Although that process remained voluntary, Member 
States were encouraged to provide the Customs Enforcement Network and the Regional Intelligence 
Liaison Office with as much information as possible, which the World Customs Organization used as 
a basis for its annual reports on drugs, counterfeiting and tobacco.  

Dr MORI (Japan), expressing Japan’s concern that the language in paragraph 2 of Article 22 
seemed weaker than in paragraph 5 of Article 20, suggested that the words “for restricted use” in the 
latter could be included in the former.  

The CHAIR observed that the wording and rationale of paragraph 2 of Article 22 appeared more 
relevant. Nevertheless, Japan’s concern would be noted and considered at a later stage.  

Ms MELKOM (Bolivarian Republic of Venezuela), observing that in her country the word 
“intimidad” (for “privacy” in the Spanish version) was inappropriate, suggested that the words “and 
privacy” in paragraph 2 of Article 22 should be deleted. 

Mr PINTO NUNES (Brazil) said that Brazil’s concerns about potential confidentiality issues in 
paragraph 1 of Article 20 would be resolved by removing the square brackets in the introductory 
paragraph.  

The CHAIR suspended the discussion on Articles 20, 21 and 22.  

• Article 23: Assistance and cooperation: training, technical assistance and cooperation in 
scientific, technical and technological matters 

The CHAIR invited comments on Article 23, which sought to improve international cooperation 
in technological and scientific capacity building. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) and Mr HOSHINO (Japan), suggested that 
the words “endeavour to” should be inserted in all three paragraphs of Article 23 after the opening 
“Parties shall ”. 

Mr FALL (Senegal) urged caution in considering the European Community’s suggestion. 
Parties were already under no real obligation to provide support for capacity building and training to 
those lacking the means or expertise. Besides, the Parties were not being asked to do so alone as they 
would have the backing of international organizations. Inserting the word “endeavour” in Article 23 
would be contrary to a central theme of the Articles in Part V of the protocol, namely the promotion of 
international cooperation. It was impossible to cooperate and to endeavour to cooperate at the same 
time. If the suggestion was accepted for Article 23, it should also, for the sake of consistency, be 
applied throughout the rest of Part V. 
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Dr TOESSI (Benin), making a plea on behalf of Africa, said that it did little for a continent 
already oppressed by its disease burden and reaching out to developed countries for support, to hear 
that those partners would merely “endeavour” to cooperate and not to know when the cooperation and 
support would materialize. Such a reservation would be understandable from the tobacco industry 
itself, but was inappropriate from those announcing their intention to lift Africa, and poor countries in 
general, out of poverty. 

The CHAIR said that he understood the concern expressed by the representative of Benin. He 
recalled, however, that the Parties had all come to the meeting with a will to cooperate and provide 
support. Laws might provide means and impose obligations, but those were worthless in the absence 
of such a will. Besides, whatever wording was used was not set in stone. He did not see the 
amendment suggested by the European Community as an attempt to avoid an effort and commitment 
to support, but as a means of achieving the stated objective. 

Mr BOUCHEDOUB (Algeria) fully supported the comments made by the representatives of 
Senegal and Benin, and suggested that in order to strengthen regional cooperation, the opening 
sentence of paragraph 1 should be amended with the insertion of “and regional” before 
“organizations”. 

Mr ZOUA (Cameroon), aligning Cameroon with the statements by previous speakers from the 
WHO African Region, said that the implications of the amendment proposed by the European 
Community, a long-standing development partner, were that cooperation was not a binding obligation. 
Parties should, in the interests of public health in Africa and the rest of the world, make a firm 
commitment to cooperation. He therefore suggested replacing “endeavour to” with “make a 
commitment to”, or some other wording between the two extremes. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
European Community had intended its proposal as a commitment by the Parties to achieving the stated 
objectives, with the proviso that they might not be able to guarantee results. Apologizing for any 
misunderstandings, he suggested that the wording might be changed from “The Parties shall” to “The 
Parties may”.  

Dr TOESSI (Benin) urged Parties to work together to find the most appropriate wording and 
reach a consensus.  

Mrs ADEYEMO (Nigeria) said that the original wording of Article 23 was satisfactory; 
inserting the word “endeavour” or, more contentiously, “may” would dilute a commitment; it was the 
degree of bilateral and multilateral cooperation under the agreements stipulated in paragraph 2 that 
would dictate achievement of the goals set out in paragraph 1. The proposal by Algeria was therefore 
unnecessary. 

Mr FALL (Senegal), speaking on the behalf of the Parties in the WHO African Region and 
supported by Mr MOHAMEDOUN (Mali), said that any amendment to Article 23 was unacceptable 
as it was tied to Article 22 of the Framework Convention. Essentially, “cooperation” already implied a 
voluntary, not a binding, commitment to providing technical assistance to Parties with capacity-
building needs. He did not see why the European Community, supported by Canada and Japan, should 
be pressing for an amendment that would dilute the intended outcomes.  

Mr HOSHINO (Japan) said that Japan supported the European Community proposal since it 
could not support paragraph 2. Japan could not provide a guarantee to enter into every bilateral, 
multilateral or other agreement proposed. Only Japan’s National Diet could decide whether a binding 
treaty would be signed. His Party acknowledged the need to provide cooperation and technical support 
to countries that required it, and was not seeking to avoid its obligations.  
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Mr ALBUQUERQUE E SILVA (Brazil), supporting the position of the Parties in the WHO 
African Region, urged the European Community to consider the need to keep the protocol consistent 
with the Framework Convention. Article 22 of the latter set out a commitment: that “The Parties shall 
cooperate” with a view to achieving a range of objectives. He saw no reason to weaken Article 23 of 
the protocol by using the wording “The Parties shall endeavour to” or, worse, “may cooperate”.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, in response to 
Brazil, drew attention to the words “as mutually agreed” in paragraph 1 of Article 22 of the 
Framework Convention. As a possible way forward, and to remain consistent with the Framework 
Convention, he withdrew the European Community’s proposal and suggested that the words “as 
mutually agreed” be inserted after “to achieve the objectives of this Protocol” in paragraph 1. 

Meanwhile, the language of paragraph 2 needed greater flexibility to allow for the fact that 
decisions by governments to enter into bilateral agreements were not made in an international 
instrument.  

Mr SAINT-DENIS (alternate to Mr Leguerrier, Canada) recalled that the protocol sought to 
expand and improve on provisions contained in Article 15 of the Framework Convention. The 
Committee was discussing technical assistance and cooperation when, as correctly observed by Parties 
in the WHO African Region and Brazil, Article 22 of the Framework Convention already contained 
clear and comprehensive language on those matters. Article 23 of the protocol should perhaps simply 
be deleted. 

Mr BURCI (WHO Legal Counsel) said that the intention in drafting Article 23 had probably 
been to add substance to paragraph 6 of Article 15 rather than merely duplicate Article 22 of the 
Framework Convention. 

Mr DLAMINI (Swaziland), commending the European Community on its flexibility with a 
view to achieving consensus on paragraph 1, said that, since assistance and cooperation were 
commonly understood to be voluntary undertakings, the point needed no further emphasis.  

The CHAIR took it, in the absence of any objections, that the Committee wished to approve 
paragraph 1 of Article 23. 

It was so agreed. 

Mr HOSHINO (Japan) reiterating Japan’s position on entering into “bilateral, multilateral or 
any other agreements” without the endorsement of Japan’s National Diet, requested that those words 
in paragraph 2 be preceded by “The Parties shall endeavour to”. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Mr HOSHINO (Japan) and Mr FALL (Senegal), suggested that paragraphs 2 and 3 should, drawing on 
the language of paragraph 6 of Article 15 of the Framework Convention, start with the words “The 
Parties shall, as appropriate, ”. 

Mr PADILLA (Philippines) said that adding the words “as appropriate” to paragraph 1 would 
make the provisions less binding than in every other article in Part V of the protocol. Recalling the 
comment by Senegal, he suggested that, if those words were added to paragraph 1, the same 
amendment should be made throughout Part V.  

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
said that he saw the logic in the comment by the Philippines. If “as appropriate” was used with respect 
to bilateral and other capacity-building agreements then similar language should be used for more 
onerous obligations in Articles 20, 21, 22 and 23.  
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Mr FALL (Senegal) said that paragraph 2 could be deleted as it contained essentially the same 
conditions as paragraph 1. 

Mr LONGOLOMOI (Kenya) said that “as appropriate” expressed optionality and could be 
removed.  

Mrs ADEYEMO (Nigeria) said that it was inconsistent to use “as appropriate” in paragraphs 2 
and 3 and “as mutually agreed” in paragraph 1.  

The CHAIR urged the Parties to set aside differences over points of wording and seek to 
achieve consensus on all the obligations, written and implied, by which they would be bound under the 
protocol and the overarching Framework Convention.  

Mr PADILLA (Philippines) said that a sign of mutual trust among the Parties would be to 
exclude the qualifying language and maintain the original Chairperson’s text for Article 23. Providing 
assistance and cooperation to developing country Parties should be as strong an obligation as any 
under Articles 21 and 22. 

Mr ALBUQUERQUE E SILVA (Brazil) said that Brazil could accept the use of “as 
appropriate” in paragraph 3. However, if Brazil, China and India, three of the world’s largest tobacco-
producing countries, found the stronger language in the original text perfectly acceptable, he saw no 
reason why others should wish to weaken it.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that the 
European Community would carefully examine paragraph 3 in the light of the comment by Brazil. The 
tone of the language in paragraph 2 would require attention: it had been necessary because of the legal 
aspects of a multilateral protocol stipulating bilateral or other agreements between individual States, 
but was not an attempt to avoid a commitment.  

Ms LEI Zhao (China), concurring with the Parties in the WHO African Region and the 
Philippines, said that China could accept “as appropriate” in paragraph 2 of Article 23 provided that it 
was also added to the introductory phrase in Articles 20 and 21, which would read: “The Parties shall, 
subject to national law, and where as appropriate”. 

The CHAIR, noting that there appeared to be a consensus on paragraph 2 of Article 23 and, 
bearing in mind the views expressed on bilateral and multilateral agreements, said that he took it that 
the Committee wished to approve paragraph 3 of Article 23, as a whole, as amended. 
 

It was so agreed. 
 
 
 

The meeting rose at 18:05. 
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EIGHTH MEETING 

Saturday, 4 July, at 10:30 

Chair: Mr M. NAVARRETE (Chile) 
 
 
 
1. DRAFTING AND NEGOTIATION OF A PROTOCOL ON ILLICIT TRADE IN 

TOBACCO PRODUCTS: Item 5 of the Agenda (Documents FCTC/COP/INB-IT/3/3, 
FCTC/COP/INB-IT/3/INF.DOC./1, FCTC/COP/INB-IT/3/INF.DOC./2, FCTC/COP/INB-
IT/3/INF.DOC./6 and FCTC/COP/INB-IT/3/INF.DOC./7) (continued) 

Part V: International cooperation (continued) 

• Article 24: Assistance and cooperation: investigation and prosecution of offences  

The CHAIR invited the Committee’s comments on Article 24 of the draft protocol on illicit 
trade in tobacco products. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, suggested that the 
words “and in accordance with national law” be added after “measures, where appropriate,” in the first 
line of paragraph 1; and that the penultimate line of paragraph 2 be amended to read: “designated 
authority/authorities to serve”. 

Mr HOSHINO (Japan) requested that the references to manufacturing equipment be deleted in 
paragraphs 1 and 2, in keeping with Japan’s position that such equipment should not be included in the 
scope of the protocol. 

Dr MUÑOZ PORRAS (Chile) said that the indefinite article “a” before “designated” in the 
penultimate line of paragraph 2 should be placed in square brackets in view of the European 
Community’s proposal to insert the plural “authorities”. 

Dr RADA ESCOBAR (Colombia), referring to the Spanish version of paragraph 1, expressed a 
preference for “cuando sea apropiado” as a rendering of “where appropriate”, rather than “cuando así 
proceda”. 

Mr MOHAMEDOUN (Mali) suggested that paragraph 2 be amended to read: “shall consider 
the establishment or designation of an authority/authorities to serve”. Parties should be given the 
option of designating an existing authority instead of having to establish a new one. 

The CHAIR suggested that the proposal by the representative of Mali should be amended to 
read: “shall consider the establishment or designation of authorities to serve”; and that the words “or 
manufacturing equipment used in the manufacture of tobacco products” in paragraphs 1 and 2 should 
be placed in square brackets to reflect the concerns of Japan.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, explained that the 
proposal to use both “authority” and “authorities” had been intended to cater for Parties with a federal 
system, which might need to designate several regional or local bodies. He nevertheless supported the 
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suggestion by the Chair and furthermore requested that the words “in consistency with its national 
legal system” be added to the end of paragraph 2, after “and with other Parties”.  

Mr LEGUERRIER (Canada), supported by Mrs DEMUNI DE SILVA (Sri Lanka), questioned 
the need for the additional wording proposed by the European Community since paragraph 2 already 
contained the phrases “where permitted under domestic law” and “within the conditions prescribed by 
its domestic law”. Furthermore, it might avoid confusion to split that paragraph into two, with the new 
one beginning “The Parties shall consider the establishment or designation”. 

Mr LONGOLOMOI (Kenya) said that he had reservations in regard to the proposal by the 
representative of Canada as the issues dealt with in paragraph 2 were interrelated. As to the request by 
the representative of Japan, references to manufacturing equipment should not be deleted in 
paragraph 1 or 2. Since the focus was on equipment used for illicit rather than legal purposes, he 
suggested that the wording be amended to read: “illicit trade in tobacco, tobacco products and 
manufacturing equipment”. Finally, the words “where appropriate” weakened paragraph 1 and should 
be deleted, with the beginning of the paragraph amended to read: “The Parties shall take appropriate 
measures to strengthen cooperation”. 

Mr DLAMINI (Swaziland), concurring with Kenya, said that Swaziland could not accept the 
deletion of either reference to manufacturing equipment in Article 24. Meanwhile, the word “shall” 
appeared to be missing from the beginning of paragraph 1, which should read: “The Parties shall agree 
to take”.  

Dr TOESSI (Benin) said that the wording of the reference to manufacturing equipment 
proposed by the representative of Kenya was consistent with the language approved in previous 
articles of the protocol. 

Mrs ROBINSON (Seychelles) said that the new paragraph proposed by the representative of 
Canada should begin with wording similar to that of paragraph 2: “The Parties shall ensure the 
establishment”. 

The CHAIR said that, in the absence of any further opposition, he took it that the Committee 
wished to approve paragraph 2, as amended.  

It was so agreed. 

• Article 25: Protection of sovereignty 

Mr ZOUA (Cameroon) suggested that the term “non-intervention” in paragraph 1 should be 
replaced by “non-interference”, as intervention had much more to do with physical than with legal 
aspects; and that the words “by its domestic law” at the end of paragraph 2 should be replaced by “as 
specified in its domestic law”.  

Dr RANGREJI (India), supported by Mr ALBUQUERQUE E SILVA (Brazil) and 
Ms JAQUEZ (Mexico), said that for the sake of consistency Article 25 should remain unchanged. The 
language was identical to that agreed for Article 4 of the United Nations Convention against 
Transnational Organized Crime, and consistent not only with customary international law on the 
subject but also with the Charter of the United Nations. 

Ms HACOHEN (Israel), observing that legislation in Israel allowed the authorities to exercise 
jurisdiction and perform functions in certain specific cases but did not specify that any such 
jurisdiction or functions were reserved exclusively for them, requested that the words “as specified in 
its domestic law” in paragraph 2 be deleted or replaced by “as per international law”, for example.  
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Mr ZOUA (Cameroon) agreed, at the request of the CHAIR, to withdraw both his proposals.  

Mrs ADEYEMO (Nigeria) requested clarification from the WHO Legal Counsel on what would 
happen if a State affected by illicit trade at the domestic level in a neighbouring State was prevented 
from pursuing the perpetrators there on the grounds that it would infringe the principle of “non-
intervention in the domestic affairs of other States” under paragraph 1. She asked where the line was 
drawn between one State’s domestic affairs and a transnational crime. 

Mr BURCI (WHO Legal Counsel) said that the answer lay in the protocol itself. A Party facing 
the injurious effects of unlawful forms of conduct in a neighbouring State could seek to curb them 
through recourse to Article 12, which criminalized certain conduct, to the articles on international 
cooperation in Part V, and ultimately to Article 39 on the settlement of disputes. Article 25 did not 
deny the international relevance of illicit activity at the domestic level. It was simply a safeguard 
clause referring back, as noted by India, to language in the Charter of the United Nations. 

Mr KARRAGI (Iraq) suggested that the title of Article 25 should be amended to read: “Respect 
for sovereignty”.  

Mr ZOUA (Cameroon), further to the proposal by the representative of Iraq, said that it might 
be wiser to entitle the Article “Respect for and protection of sovereignty”, in order to meet the 
concerns of all Parties. 

Dr RANGREJI (India), supported by Mr GRÖNLUND (Sweden), speaking on behalf of the 
European Community, said that “Protection of sovereignty” was perfectly adequate on its own. It was 
the same title as had been agreed for Article 4 of the United Nations Convention against Transnational 
Organized Crime.  

Ms HACOHEN (Israel) requested that the phrase “by its domestic law” in paragraph 2 be 
deleted or replaced because Israel could not rewrite its law to specify what jurisdiction and functions 
were to be reserved exclusively for its authorities. Responding to a comment by Mr GRÖNLUND 
(Sweden), speaking on behalf of the European Community, she said that Israel had indeed agreed to 
identical language in signing and ratifying the United Nations Convention against Transnational 
Organized Crime, but that it had been a mistake and should not at present be seen as an estoppel. 

The CHAIR said that, in the absence of any objection, he took it that the Committee agreed to 
approve Article 25, taking note of the proposals for the title and placing the words “by its domestic 
law” in square brackets to reflect the concerns of Israel. 

It was so agreed. 

• Article 26: Jurisdiction 

Mr FALL (Senegal) requested clarification from the WHO Legal Counsel on the thinking 
behind subparagraph 1(b) and how the competence of the State could be exercised in that respect. 

Mr BURCI (WHO Legal Counsel) said that it was a common clause in international law, which 
had long regarded ships and aircraft as parts of the territory of the flag State, thereby allowing that 
State to exercise jurisdiction over offences committed on board those vessels, including the 
transportation of contraband goods.  

Mrs ROBINSON (Seychelles) said that the clarification by the WHO Legal Counsel did not 
take account of the provisions of the United Nations Convention on the Law of the Sea, which allowed 
a coastal State to exercise criminal jurisdiction aboard a ship passing through its territorial sea. Given 
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the violence and other problems faced by Seychelles in connection with the many ships entering its 
territorial sea each day, the opening words of subparagraph 1(b), “the offence is committed on board a 
vessel that is flying the flag of that Party”, should be placed in square brackets. 

Mr MOHAMEDOUN (Mali), acknowledging the link between the provisions in subparagraph 
1(b) and international law, as mentioned by the Legal Counsel, said that those provisions should 
remain in Article 26. Alternatively, a reference should be inserted to Article 39 of the protocol, on 
settlement of disputes. He further suggested that subparagraph 2(c)(i) should refer to both paragraphs 
1 and 2 of Article 12. 

Mrs ADEYEMO (Nigeria), recalling that the forms of conduct listed in paragraph 1 of Article 
12 were no longer to be established as “criminal” but as “unlawful”, asked whether paragraph 1 of 
Article 26 should be amended accordingly, and whether the protocol contained any other provisions 
elsewhere for criminalizing the types of conduct in question since Article 12 was no longer to serve 
that purpose.  

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, said that 
Article 26 was linked to Article 12 and that his Party would have difficulty in discussing it before the 
Committee had completed its consideration of the latter Article. 

The CHAIR said that he believed the time had come to return to Article 12 and finalize the 
concept of what constituted a criminal offence. The Committee could move on to Article 27 but, as 
observed during its earlier consideration of Article 12, unless the last remaining problem preventing it 
from reaching consensus was resolved, namely whether to remove the word “serious” from “serious 
criminal offence” in paragraph 2 of Article 12, progress on other articles in Part V of the protocol 
would be hindered. He therefore suggested that the meeting should be suspended to allow the Parties 
in the WHO African Region to consult with a view to reassessing their refusal to countenance the 
deletion of that word.  

It was so agreed. 

The meeting was suspended at 11:25 and resumed at 11:45. 

Part IV: Offences and sanctions (continued from the seventh meeting) 

• Article 12: Offences (continued from the seventh meeting) 

Mr DLAMINI (Swaziland), speaking on behalf of the Parties in the WHO African Region and 
supported by Mrs ROBINSON (Seychelles), said that the Parties had decided to stand by their original 
position in favour of keeping the word “serious” in paragraph 2 so as to trigger the provisions of the 
United Nations Convention against Transnational Organized Crime in the area of mutual legal 
assistance. Given the importance of having that option, in the light of the shortcomings of the system 
established under Article 30 of the protocol, paragraph 2 should remain in square brackets pending 
further deliberations at a later date. 

Mr PADILLA (Philippines) supported the position taken by the Parties in the WHO African 
Region both for the reasons given and because “serious” was the best adjective to distinguish between 
the criminal, administrative and civil offences covered by “unlawful conduct” in paragraph 1. 

Mrs ADEYEMO (Nigeria) said that the Parties in her Region had been determined to keep the 
word “serious” in paragraph 2 because paragraph 1, the hub of the protocol, had been so weakened by 
the decision to describe the forms of conduct listed therein as “unlawful” instead of “criminal”. 
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(Resumed below, following discussion of Articles 31, 32 and 33) 

Part V: International cooperation (resumed) 

• Article 27: Joint investigations 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, fully supported 
Article 27 as it stood. 

Dr MORI (Japan) requested that Article 27 be deleted on the ground that joint investigations 
should be conducted locally, through bilateral cooperation, and not under the protocol.  

Mr DLAMINI (Swaziland), expressing support for the view of the representative of the 
European Community on Article 27, said that Swaziland would have preferred to have the word 
“consider” removed from the phrase “Parties shall consider concluding”. He further noted that that 
phrase seemed to meet the concern expressed by the representative of Japan.  

Mr HOSHINO (Japan) explained that Japan found it very difficult to accept Article 27 since its 
legal system did not, as a matter of principle, permit investigations by the authorities of a foreign State 
on Japanese territory. Japan agreed to keep the Article as it stood provided that the Committee took 
note of its strong reservations and the fact that it reserved its position pending further discussion at a 
later date.  

The CHAIR, supported by Mr MOHAMEDOUN (Mali), said that Japan’s concern also 
appeared to be covered by the last sentence of the paragraph: “The Parties involved shall ensure that 
the sovereignty of the Party on the territory of which such investigation is to take place is fully 
respected”. He nevertheless suggested that Article 27 should be approved as it stood yet placed in 
square brackets to reflect the concern of Japan. 

It was so agreed. 

• Article 28: Law enforcement cooperation 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, fully accepted 
Article 28 as it stood, bearing in mind that legal clarification would be required at some stage to 
confirm that it complied with international standards of data protection. 

The CHAIR said that, in the absence of any objection, he took it that the Committee wished to 
approve Article 28. 

It was so agreed. 

• Article 29: Mutual administrative assistance 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community and supported by 
Mr LEGUERRIER (Canada), supported the content of Article 29, with the exception of subparagraph (d), 
which should be deleted. Once again, confirmation would be required that it complied with 
international standards of data protection. 

Mr HOSHINO (Japan) requested that the words “Consistent with their respective domestic legal 
and administrative systems,” be added before “Parties shall provide” at the beginning of Article 29, in 
keeping with its position at previous meetings of the Intergovernmental Negotiating Body. 
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Supported by Mr KANG Nam-il (Republic of Korea), he said that it should be left to individual 
States to decide whether to lend administrative assistance, given the sensitivity of some types of 
information and forms of cooperation. 

Mr DLAMINI (Swaziland) said that he could not see why the European Community wished to 
delete subparagraph (d) of Article 29. Swaziland approved of the Article as it stood, and requested the 
Intergovernmental Negotiating Body to consider setting up a working group to recommend provisions 
for the requisite information sharing. 

Dr ABASCAL (Uruguay) supported the proposal by the European Community to delete 
subparagraph (d) as its scope was so broad that it might affect the rights of persons “suspected of 
being about to commit” an offence listed in Article 12.1. Bringing proceedings against citizens on 
such grounds could lead to legal disputes between countries. 

The CHAIR agreed that it was a complex matter, bearing in mind that criminal law considered a 
person innocent until proven guilty. It involved sensitive information which, if leaked, might be highly 
damaging for the individuals concerned and each country took special measures to protect such data. 
There consequently seemed to be reasonable grounds for concern about subparagraph (d). 

Mrs ADEYEMO (Nigeria) said that subparagraph (d) should be retained as it tied in with 
forensic analysis, which determined the illicitness of the trade in tobacco and tobacco products. If it 
was deleted, other provisions that concerned forensic analysis or joint investigations should be 
removed from the protocol as well.  

Mr PINTO NUNES (Brazil) said that Brazil supported the proposal by the European 
Community and could accept the amendment suggested by the representative of Japan. 

Dr RANGREJI (India), speaking on behalf of the Parties in the WHO South-East Asia Region, 
supported Article 29. He did not see why other Parties should object to subparagraph (d) when they 
considered conspiracy, which according to his country’s laws was regarded as an attempt by a legal 
person to plan, commit or merely intend to commit an offence, to be a substantive offence under 
Article 12.1(h). 

Dr TOESSI (Benin) believed that subparagraph (d) must remain in Article 29 as it opened the 
way for dialogue between two States with a view to dissuading potential offenders from following an 
intended course of action. In other words, it tied in with other provisions in the protocol aimed at 
deterring and, ultimately, eliminating illicit trade in tobacco and tobacco products. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, explained that the 
European Community had requested the deletion of subparagraph (d) because some of the offences 
listed in Article 12.1 were criminal offences. Those could never be subject to mutual administrative 
assistance, not even in the framework of the reference document used to draft Article 29 by the 
Chairperson of the Intergovernmental Negotiating Body, namely the World Customs Organization’s 
Johannesburg Convention. The European Community fully supported the tone of the Article’s 
introductory part. If subparagraph (d) was not to be deleted, however, it would need to be redrafted 
since, even with the additional wording suggested by the representative of Japan, it imposed a strong 
obligation on Parties to provide the specified information. Ultimately, the only aim of the proposal had 
been to ensure that the Article complied with international law. 

Dr WIDAD YOUSIF (Sudan) said that the main problem with subparagraph (d) lay in the word 
“suspected”. People were innocent until proven guilty, and merely suspecting them of committing a 
crime did not constitute sufficient grounds for bringing them to justice.  
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Mr MOHAMEDOUN (Mali) suggested it might facilitate consensus on Article 29 if the 
provisions in subparagraph 1(c)(i) of Article 28, as well as in Articles 30 and 31, were examined to 
determine whether they covered the elements of cooperation that would be removed by deletion of 
subparagraph (d). 

Mrs ROBINSON (Seychelles) said that subparagraph (d) should remain in Article 29 as the 
information in question would serve to further the “prevention, detection, investigation, prosecution 
and combating” of illicit trade in tobacco and tobacco products. 

Dr MOUSSA (Niger) said that he agreed with the comment by the representative of Seychelles. 
Parties needed to share information on natural or legal persons known to have committed offences so 
as to be able to take measures to prevent them from continuing to offend at the domestic level. He 
suggested that the words “natural or legal” be inserted before “persons known to have” at the 
beginning of subparagraph (d); and deleting “or suspected of being about to commit such an offence” 
at the end, given that the Committee had already agreed to delete the term “when committed 
intentionally” in Article 12.1. 

Mr AL-JAHDAMI (Oman), aligning himself with the other speakers in favour of keeping 
subparagraph (d) as it stood, supported the proposal by the representative of Niger to delete the words 
“or suspected of being about to commit such an offence”. Information on offenders must be shared but 
a person must be considered innocent until proven guilty. Article 29 appeared to provide sufficient 
safeguards, such as deeming the information in question to be “confidential and for restricted use”. 

Dr ABASCAL (Uruguay) said that, should it decide to keep subparagraph (d) as it stood, the 
Committee would have to approve the proposal by the representative of Japan. Uruguay would find it 
hard to agree to share information on the grounds that a person was suspected of “being about to 
commit” an offence. 

The CHAIR, summing up the two opposing positions on subparagraph (d), asked whether the 
Parties could agree to keep it as it stood and to approve the proposal by the representative of Japan, 
which would allow them to decide whether they were in a position to provide the relevant information. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, stressed that, if 
subparagraph (d) was not to be deleted, the European Community would reserve the right to propose 
additional safeguards for inclusion in the proposal by the representative of Japan, which, given the 
quality of the language drafted by the Chairperson of the Intergovernmental Negotiating Body, would 
be highly regrettable. Besides, the content of subparagraph (d) was, as suggested by the Chair, covered 
by Article 28, which the Committee had approved by consensus, and any overlapping would be 
inappropriate. 

Mrs ROBINSON (Seychelles), in response to a query by the CHAIR, said that the language in 
subparagraph (d) was clearer and more specific, and that she stood by her position that it should be 
retained. 

The CHAIR said that Article 29 would remain as it stood, with both subparagraph (d) and the 
proposal by Japan placed in square brackets to reflect the reservations expressed by the European 
Community.  

• Article 30: Mutual legal assistance 

Mr DEMPSEY (alternate to Mr Leguerrier, Canada), while supporting the principles set out in 
paragraph 1, said that use of the word “victim” in paragraph 3 exemplified why it might be 
inappropriate for a protocol on illicit trade in tobacco and tobacco products to use language from the 



 SUMMARY RECORDS: COMMITTEE B – EIGHTH MEETING 179 
 
 
 
 
Convention on the Safety of United Nations and Associated Personnel, an international instrument 
dealing with the crimes of murder and kidnapping. If the protocol must draw on other instruments, it 
should be consistent and confine itself to the United Nations Convention against Transnational 
Organized Crime; that instrument’s detailed provisions for mutual legal assistance seemed more 
relevant to the nature of the offences listed in paragraph 1. Canada suggested that the 
Intergovernmental Negotiating Body should, in the period leading up to its fourth session, consider a 
more appropriate way of including such provisions into the protocol. 

Mr MOSSOP (alternate to Ms Hefford, Australia) said that Australia, too, had reservations 
about Article 30 since it involved communicating information rather than providing evidence in a form 
admissible at trial. Furthermore, Parties seemed to be under an obligation to provide mutual legal 
assistance at an inappropriate juncture, before legal proceedings had been instituted or even 
considered. Australia was also concerned about the overarching and as yet unresolved problem of 
determining what constituted an offence under Article 12. 

Mr DLAMINI (Swaziland), expressed support for the inclusion of measures to ensure mutual 
legal assistance in the areas set out in paragraph 1. He sought clarification from the WHO Legal 
Counsel on the relationship between the objectives of Article 30 and of Article 12 of the Convention 
on the Safety of United Nations and Associated Personnel.  

Mr BURCI (WHO Legal Counsel) agreed that there was a need to reconsider Article 30, given 
the discrepancy between the usual scope of a clause on mutual legal assistance and the language taken 
from an article in the Convention on the Safety of United Nations and Associated Personnel, which 
dealt with a somewhat different matter. Meanwhile, several articles in Part V of the protocol referred 
back to Article 12 because it contained forms of conduct that the Parties, according to the 
Chairperson’s original text, were expected to criminalize. But that Article had been restructured and 
revised, and some of the forms of conduct might no longer constitute criminal offences in some States. 
That would raise doubts about the feasibility of provisions for mutual legal assistance, establishing 
jurisdiction and other matters that the Intergovernmental Negotiating Body would probably need to 
discuss at its next session. 

Mr HOSHINO (Japan), sharing the concern expressed by the representative of Australia, 
supported the proposal by the representative of Canada. It was a sensitive matter that must be 
scrutinized with care. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, supported the 
proposal by Canada and reserved the European Community’s position pending further consideration of 
Article 30.  

Mr DLAMINI (Swaziland) supported the proposal to discuss Article 30 further at a later stage. 

The CHAIR said that, given the clear consensus on the matter, the discussions on Article 30 
should be resumed at the next session of the Intergovernmental Negotiating Body, or at an 
intersessional meeting. The Committee should meanwhile take note of the reservations voiced by the 
various Parties. 

It was so agreed. 
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• Article 31: Measures to ensure prosecution or extradition 
• Article 32: Prosecution of alleged offenders 
• Article 33: Extradition of alleged offenders 

The CHAIR requested the Parties to refrain from entering into the details of Articles 31, 32 and 
33. That subject matter was highly complex and a full discussion would take place at a later stage. He 
further requested that all proposals be submitted in writing to the Convention Secretariat. 

Mr PADILLA (Philippines) said that the Philippines considered only serious transnational 
crimes committed by organized criminal groups to be extraditable offences. It therefore regarded 
extradition as a matter for the United Nations Convention against Transnational Crime; and if any 
other offences listed in Article 12.1 and not covered by Article 12.2 were to be extraditable under 
Articles 31, 32 and 33, it would propose that all three be deleted.  

Mr HOSHINO (Japan), concurring with the comment by the representative of the Philippines, 
said that Japan permitted extradition only in exceptional cases, on a bilateral basis and subject to many 
conditions. It had strong reservations about including articles on the matter in the protocol. 

Mr MOSSOP (alternate to Ms Hefford, Australia) expressed broad agreement with the 
Philippines over what constituted an extraditable offence. Bearing in mind the comment by the 
representative of Canada on Article 30, Australia believed that a single instrument, the United Nations 
Convention against Transnational Organized Crime, should serve as a model for shaping extradition 
practices under the protocol. 

Mrs ADEYEMO (Nigeria) said that the viability of Article 31 would need to be assessed in the 
light of the domestic law of the Parties from which extradition was sought. The effectiveness of its 
measures would hinge on whether it regarded double criminality as a prerequisite, for example, or 
what criteria might be used to extradite those found guilty of forms of conduct listed in paragraph 1 of 
Article 12, yet not classified as criminal offences. 

Ms LEI Zhao (China), sharing the views expressed by the Philippines and Australia, said that 
Articles 31, 32 and 33 should be considered as a whole, and that the relationship between those 
Articles and the United Nations Convention against Transnational Organized Crime needed closer 
examination. 

Mr DLAMINI (Swaziland) fully aligned himself with the view that Articles 31, 32 and 33 were 
correlated. Involvement in illicit trade in tobacco and tobacco products must be established as a 
serious criminal offence in order to extradite and prosecute offenders under Article 31. That might be 
why such importance had been attached to certain qualifiers in the text. He urged other Parties to give 
the matter serious consideration. 

Dr RANGREJI (India) said that India set much store by the section of the protocol on 
international cooperation, and its use by Parties without bilateral agreements as a legal basis for the 
extradition or prosecution of offenders found on their territory. He did not see why some Parties were 
trying to limit the scope to the definition of serious crime under the United Nations Convention against 
Transnational Organized Crime, which was punishable by a minimum term of four years’ 
imprisonment, when the offences listed in paragraph 1 of Article 12 could carry anything from a one-
year to a seven-year term, depending on domestic law. It would be more appropriate to consider the 
principle of double criminality under the widely adhered to United Nations Model Law on Extradition. 
India believed that Articles 31, 32 and 33 should be retained, subject to amendment. 

Ms GARCÍA (Bolivarian Republic of Venezuela) requested clarification from the WHO Legal 
Counsel on the words “if it does not extradite that person” in Article 32. Her country’s Constitution 



 SUMMARY RECORDS: COMMITTEE B – EIGHTH MEETING 181 
 
 
 
 
prohibited the extradition of nationals of Venezuela, and those words did not provide legal certainty or 
any parameters for granting extradition. 

Mr BURCI (WHO Legal Counsel) explained that Article 32 provided for situations where a 
Party was not in a position to extradite. May international agreements followed the approach 
“extradite or prosecute” to ensure that a person committing an offence did not go unpunished. 
Normally it was a matter for national law, but in cases where the latter did not permit extradition, or 
when a country had the choice but decided against extradition, that country would be compelled to 
hand over the offender to its own authorities for prosecution, thereby avoiding gaps in the criminal 
justice system and the possibility of impunity. 

Mr GRÖNLUND (Sweden), speaking on behalf of the European Community, in view of the 
discussion on Article 12, reserved the European Community’s position on Articles 31, 32 and 33 
pending consideration at a later stage. 

Ms MELKOM (Bolivarian Republic of Venezuela) suggested that the Spanish version of 
paragraph 1 of Article 33 should be amended to read: “Los delitos enumerados en el Artículo 12.1, 
deberán incluirse en los tratados de extradición vigentes, de acuerdo a la legislación nacional, de 
cada Estado Parte”; and that the words “Toda Parte que subordine la extradición a la existencia de 
un tratado, si recibe una petición de” at the beginning of paragraph 2 of Article 33 should be deleted, 
in which case the Article would open with the words: “Si recibe una petición de otra Parte en la que 
no tenga tratado de extradición”. She further drew attention to the words “it may at its option” in the 
Article 33, which appeared to leave the Parties free to ignore the protocol, and sought clarification on 
whether it was really necessary to retain paragraph 3 of Article 33 since it seemed to be stating the 
obvious. 

Part IV: Offences and sanctions (resumed) 

• Article 12: Offences (resumed) 

The CHAIR, in response to a query from Dr MORI (Japan) regarding the list of forms of 
conduct in paragraph 1 of Article 12, which had yet to be dealt with, said that it would be taken up at 
the next session of the Intergovernmental Negotiating Body. Japan could nevertheless, if it wished, 
request the Chairperson of the Intergovernmental Negotiating Body to set up an intersessional working 
group to examine that list and prepare a firm proposal as a basis for the future discussions. The 
Committee would meanwhile take note of Japan’s request to place paragraph 1 of Article 12 in square 
brackets in the draft report on its work to be presented to the plenary that afternoon. 

 
It was so agreed. 

 
 
 
2. CLOSURE OF THE SESSION 

After the customary exchange of courtesies, the CHAIR declared closed the work of Committee B. 
 
 
 

The meeting rose at 13:05. 
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