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1. At its second session (20–25 October 2008, Geneva), the Intergovernmental Negotiating Body 
requested legal advice regarding the scope of the protocol, particularly with regard to inputs and 
manufacturing equipment.  

2. The Convention Secretariat, in consultation with the Chairperson, requested the WHO Legal 
Counsel to prepare a note on this matter. The note is annexed and herewith submitted to the 
Intergovernmental Negotiating Body for information.  
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ANNEX 

SCOPE OF THE PROTOCOL ON ILLICIT  
TRADE IN TOBACCO PRODUCTS 

Note by the WHO Legal Counsel 

1. During discussions at the second session of the Intergovernmental Negotiating Body on the 
Chairperson’s text for a protocol on illicit trade in tobacco products, several Parties raised questions 
about the scope of the future protocol, both in the light of Article 15 of the Framework Convention on 
Tobacco Control (FCTC) and with a view to ensuring the effectiveness of the protocol for eliminating 
all forms of illicit trade in tobacco products. The Intergovernmental Body established a working group 
to consider inputs and manufacturing equipment as well as the overall scope of the protocol. The 
report of that group indicated agreement in principle on the inclusion of manufacturing equipment, key 
inputs (to be identified later), leaf tobacco and dealers or brokers of tobacco; no consensus was 
reached on the inclusion of tobacco growers. The Intergovernmental Body at its second session did 
not, however, take action on the report of the working group and requested the secretariat to provide 
advice on the scope of the protocol, with particular regard to key inputs and manufacturing equipment. 

2. The questions about the scope of the future protocol can be addressed from two angles: by 
determining whether it can be broader in principle than its mother convention and by applying the 
generally accepted principles of treaty interpretation to the FCTC and its implementation. 

3. From the first angle, it is difficult to reach clear general conclusions. On the one hand, protocols 
are separate international treaties, and negotiating parties (which are normally parties to the “mother 
convention”) have the authority to define its scope and subject matter. On the other hand, protocols are 
ancillary and instrumental to the initial convention from the point of view of their purpose and 
function, and consequentially from the point of view of their scope; moreover, a protocol that clearly 
exceeds the scope of the initial convention may represent a “backdoor amendment” of the latter, 
whereby parties to the convention may find themselves assuming obligations that they did not intend 
to assume when they negotiated it. The adoption of protocols to implement in detail and complement 
the provisions of a convention falls within the very concept of a framework convention, and this point 
was discussed on more than one occasion during the negotiation of the FCTC. The FCTC states that its 
protocols share the objective of the Convention (Articles 3 and 4) but does not expand further, limiting 
itself to laying out the procedure for their adoption and entry into force (Article 33). Precedents of 
framework conventions are difficult to assess, either because of the general nature of their provisions 
or, conversely, because of the complexity of their provisions and that of their protocols. Ultimately, it 
is the negotiating parties that have the authority to judge the compatibility and consistency of a 
protocol and its scope with the initial convention.  

4. With respect to the interpretation of the FCTC, Article 31 of the Vienna Convention on the Law 
of Treaties provides a general rule of interpretation, which relies on (1) the ordinary meaning of the 
terms and provisions, to be interpreted in their context and in the light of the object and purpose of the 
treaty, and (2) any subsequent agreement between the Parties regarding interpretation of the treaty. 



FCTC/COP/INB-IT/3/INF.DOC./6  Annex 
 
 
 
 

 
 
4 

5. Article 15 of the FCTC focuses mainly on tobacco products, as defined in Article 1 of the 
Convention.1 Its stated purpose is the elimination of all forms of illicit trade in tobacco products as an 
essential component of tobacco control. Moreover, most of its provisions consistently refer to tobacco 
products as the object of the obligations contained therein. Paragraph 4, however, provides that, “with 
a view to eliminating illicit trade in tobacco products, each Party shall … (c) … ensure that all 
confiscated manufacturing equipment … are destroyed … or disposed ...”. The fact that manufacturing 
equipment must be subject to enforcement measures such as confiscation and destruction as part of 
implementation of Article 15 indicates, in the view of the Legal Counsel, that its drafters did not 
intend to preclude the possibility of including elements other than tobacco products within its scope if 
such elements are key and essential components of illicit trade in tobacco products and there is a clear 
causal relationship between their regulation and the elimination of such illicit trade. 

6. As to the context and the object and purpose of the FCTC, it should be noted that the 
Convention and its protocols are public health instruments, with the ultimate objective “to protect 
present and future generations from the devastating health … consequences of tobacco consumption 
and exposure to tobacco smoke” (Article 3). The Convention and its protocols provide a “framework 
for tobacco control measures” in order to reduce continually and substantially the prevalence of 
tobacco use and exposure to tobacco smoke. The preamble and other articles of the FCTC (e.g. Articles 4 
and 5) confirm and reinforce these considerations. It should also be noted that Article 1 defines illicit 
trade in broad terms as “any practice or conduct prohibited by law and which relates to production, 
shipment, receipt, possession, distribution, sale or purchase ...” (emphasis added). Both the public 
health focus of the Convention and the complementary and mutually supporting nature of the specific 
measures in its Parts III and IV would appear to validate and justify an interpretation of FCTC 
provisions that gives maximum effect to the pursuit of the public health objective stated in Article 3 
and that strengthens the integrated framework provided by the substantive measures of the Convention 
as a whole. Moreover, the broad definition of illicit trade and its extension to practices related to the 
production of tobacco products appears to confirm a teleological interpretation allowing the inclusion 
within the scope of Article 15 practices and elements that contribute in an essential manner to the 
production of tobacco products.  

7. With regard to subsequent agreements between the Parties, it should be recalled that the 
Conference of the Parties at its first session decided to convene an expert group to prepare a template 
for a protocol on illicit trade.2 The template annexed to the report of the expert group to the 
Conference of the Parties at its second session outlines each substantive area that the group considered 
relevant for the future protocol. A detailed analysis of the template is beyond the scope of this note, 
but the group proposed several measures, including material elements other than tobacco products 
sensu stricto (e.g. raw leaf tobacco, manufacturing equipment, inputs), as well as economic operators 
such as tobacco leaf dealers and “major suppliers of inputs to the manufacturing process”. The 
rationale of those proposals appears to be technically and logically sound: illicit manufacture, 
smuggling and counterfeiting of tobacco products do not take place in a vacuum and involve complex 
processes often managed by criminal organizations. In the view of the expert group, the only effective 
way to eliminate all forms of illicit trade in tobacco products is for Parties to regulate, license or 
criminalize and prosecute activities involving material elements beyond manufactured tobacco 
products and the economic actors responsible for those activities. 
                                                      
1  Article 1(f): “‘tobacco products’ means products entirely or partly made of the leaf tobacco as raw material which are 

manufactured to be used for smoking, sucking, chewing or snuffing”. 
2  Document A/FCTC/COP/1/DIV/8, decision FCTC/COP1(16). 
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8. The Conference of the Parties at its second session, in its decision FCTC/COP2(12), which 
launched negotiation of the Protocol, recognized that the template proposed by the expert group 
“establishes a basis” for negotiation of the Protocol. It also decided that the future Protocol “will build 
upon and complement the provisions of Article 15” (emphasis added) of the FCTC. Decisions of the 
Conference of the Parties, as the supreme body comprising all Parties to the FCTC, undoubtedly 
represent a “subsequent agreement between the Parties regarding the interpretation of the treaty”, as 
stated in Article 31 of the Vienna Convention. By indicating the template as a basis for negotiation 
and, importantly, by stating that the Protocol will build upon and complement the FCTC, the 
Conference of the Parties appears to have confirmed an interpretation of Article 15 based on the 
understanding that addressing other components of the tobacco trade or manufacturing activities could 
potentially fall within the scope of Article 15, provided the relationship of such other components to 
the attainment of the goal of eliminating illicit trade in tobacco products is sufficiently close. 

9. On the basis of the foregoing analysis, it is the view of the Legal Counsel that material elements 
that can be a key or essential component of illicit trade in tobacco products could reasonably come 
within the scope of the future protocol. The identity of key or essential components should be 
discussed by the Parties on the basis of technical or practical considerations, given the need for a close 
causal relationship between those elements and illicit trade. Products and other elements that are not 
essential components or do not make an essential contribution to illicit trade, even if they are arguably 
related to it, such as matches, paper or other materials or apparatuses used to smoke or consume 
tobacco, would not appear to fall within the scope of Article 15. The indication that emerged from the 
working group on the scope, mentioned above, might assist Parties in this connection. 
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