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WORLD HEALTH ORGANIZATION

INTERGOVERNMENTAL NEGOTIATING BODY A/FCTC/INB3/5
ON THE WHO FRAMEWORK CONVENTION 19 October 2001
ON TOBACCO CONTROL
Third session
Provisional agenda item 3

WHO framework convention on tobacco control

Textual proposals with respect to Article J (Compensation and
liability), Article S (Development of the Convention), and

Article T (Final clauses)

1. At the joint meeting of the working groups at the second session of the Intergovernmental
Negotiating Body (4 May 2001), Member States and a regional economic integration organization
were invited to submit, not later than 60 days before the start of the third session, textual proposals
with respect to Article J (Compensation and liability), Article S (Development of the Convention) and
Article T (Final clauses), for which no texts yet existed.1,2

2. Pursuant to this request, the following Member States and a regional economic integration
organization submitted textual proposals for these articles: Belgium, in its capacity as President of the
European Union, on behalf of the European Community and its Member States;3,4 the Islamic
Republic of Iran on behalf of those Member States of the Eastern Mediterranean Region that attended
the regional consultation on liability and compensation (Teheran, 14-15 September 2001);5 Norway;
and China. These proposals are set out below.

3. In addition, the Government of Ecuador submitted the following comment regarding the
potential compensation and liability provisions of the framework convention:
                                                     

1 See document A/FCTC/INB2/JM/SR/1.
2 See document A/FCTC/INB2/2.
3 Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Netherlands, Portugal,

Spain, Sweden and United Kingdom of Great Britain and Northern Ireland.
4 Belgium, on behalf of the European Community and its Member States, pointed out that these proposals, which are

far from exhaustive, were formulated on the basis of the draft provisions drawn up at the second meeting of the preparatory
working group on the WHO framework convention on tobacco control (March 2000), and taken up in document
A/FCTC/INB1/2, parts V and VI, whose structure has been followed.

The European Community and its Member States are of the opinion that it will not be possible to complete the two
final chapters “S” and “T” before the end of the negotiations, since their content depends to a great extent to the substantive
obligations that will be contained in the convention. They therefore consider that the proposals already formulated may have
to be adapted, and that others will be submitted as negotiations progress.

5 Iran (Islamic Republic of), Jordan, Kuwait, Morocco and Qatar.
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The Government of Ecuador believes that the recommendations of the legal experts consulted
by WHO on section J, Compensation and liability,1 are opportune for studying the nature and
scope of possible provisions relating to these issues. In particular, Ecuador agrees that it is
necessary to postpone the debate on the question of liability, and that negotiations should focus
on the existing draft text of the framework convention; consequently Ecuador supports the view
that the issue of a regime of liability should be negotiated at a later date under a separate
protocol.

J. Compensation and liability

Text proposed by China

Any Party may take legislative action or/and promote its existing law to deal with liability for the
purpose of tobacco control.

Text proposed by the Islamic Republic of Iran on behalf of the Member States of the Eastern
Mediterranean Region

1. The Parties recognize that tobacco products are harmful substances and that there are many
health damages caused by consumption of such products. They agree to establish hereinafter the
principles of liability and compensation related to the use of tobacco products.

2. The Parties also recognize that illicit trade in tobacco products affects the economies and
governmental income, and undermines health programmes of the countries regarding tobacco control,
and that they shall adopt collective measures to combat such acts.

3. Each State Party, in coordination with other Parties, shall adopt all necessary measures,
including legislation, in order to devise compensation and liability mechanisms within its jurisdiction
based on the principles set out in this Convention. Such legislation shall define the details of liability
and compensation in line with the following principles:

(Smuggling)

(a) any person who supports, finances or by any other means facilitates the illicit trade in
tobacco products shall be subject to criminal punishment, including deprivation of liberty and/or
confiscation of proceeds of crime within the jurisdiction of States Parties;

(b) without prejudice to subparagraph (a), legal persons, including producers, importers and
exporters, are subject to civil liability for the harms caused by them as a result of illicit trade in
tobacco products to the interest of the States or other companies dealing with lawful trade in
such products in the same market;

(c) governments are responsible for their omission with regard to illicit trade in tobacco
products in accordance with the provisions of this Convention;

                                                     
1 See document A/FCTC/INB2/5 Rev.1.
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(Health injuries)

(d) the tobacco industry, in principle, shall be liable for health injuries inflicted on public
health arising out of the breach of provisions of this Convention and its protocols as well as the
health regulations adopted by relevant States Parties on the basis of these instruments;

(e) the States Parties undertake to refrain from adopting policies that encourage or promote
tobacco consumption, or undermine the pre-eminence of the health of their people in regard to
tobacco;

(f) the tobacco industry, any legal or private persons dealing with packaging and labelling, as
well as persons engaged in tobacco advertisements, shall be subject to civil liability for neglect
of the regulations of States Parties, in accordance with the provisions of this Convention and its
protocols;

(g) retailers of tobacco products shall have civil liability for tobacco sale to minors;

(h) smokers who expose other persons to smoke in closed work places shall be subject to
administrative sanctions;

(i) the conditions and details of liability and compensation of such injuries, including ceiling
of compensation, shall be defined within the jurisdiction of States Parties, considering the
particular situation of each Party and in coordination with other Parties.

(Competent court)

4. The courts of the country of domicile of the claimants (lex domicili), or the country of the
domicile or the place of operations of the defendant (lex loci), shall have the right to exercise their
jurisdiction over the cases brought before them in connection with the harm caused by use of tobacco
products, in accordance with this Convention and its protocols.

(Mutual legal assistance)

5. States Parties shall afford one another mutual legal assistance in investigations, judicial
proceedings and, in particular, enforcement of judgements or access to their national courts in relation
to offences covered by this Convention and its protocols.

(Harmonization)

6. States Parties shall, taking account of particular situations in each territory, collaborate in
harmonizing their legislation and other measures in order to establish an analogous judicial proceeding
in regard with tobacco-related harms. To this end, developing a model law with cooperation of the
World Health Organization should be envisaged.

(Standardization)

7. The World Health Organization, in cooperation with public and private sectors, shall establish a
series of standards for tobacco products in order to reduce the health effects of these products to the
lowest level of harmfulness. Such standards should be adopted by the Conference of the Parties, which
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shall also provide for a monitoring and follow-up system. Negligence on the part of tobacco industry
to fulfil these standards shall be considered as its prima facie liability.

(WHO assistance)

8. With regard to the health injuries arising from tobacco consumption and passive smoking, the
World Health Organization shall establish an advisory committee of experts to set up, inter alia, a
technical and scientific database to be at the disposal of State Parties to support them in their
legislative and judicial activities. This database should be reviewed and updated periodically in order
to keep pace with the scientific evolution around the globe.

Text proposed by Norway

1. The Parties recognize that international approaches to compensation and liability are important
means of rectifying damages caused by tobacco use.

2. Each Party shall, to the extent possible within means at its disposal and capabilities:

(a) make available relevant documentation about health effects caused by use of tobacco
products;

(b) collect and make available to other Parties all documentation being produced during and
after the consideration, by judicial or administrative bodies, of disputes concerning
compensation for health damage caused by the use of tobacco products. This includes
documentation of activities by the tobacco industry;

(c) compile and maintain a database of national and subnational laws and regulations on
compensation and liability for health damage caused by the use of tobacco products;

(d) furnish information to potential claimants about such laws and regulations and of any
corresponding process-and-substance-oriented international liability schemes;

(e) enact national legislation imposing criminal liability for activities inconsistent with the
provisions of this Convention.

3. The secretariat of the Convention shall:

(a) compile and make available to the Parties all legal documents of general interest for
prospective claimants in litigations referred to in paragraph 2(b) above;

(b) collect and make available to the Parties all documents produced by the claimants and the
tobacco industry in such litigations;

(c) assist, when necessary and requested, Parties and individual claimants concerning the
social health costs caused by the use of tobacco products;

(d) initiate the creation, for use by the Parties, of model laws on compensation and liability
for health damage caused by the use of tobacco products.
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4. The Conference of the Parties shall initiate the preparation of a protocol to this Convention with
the following elements:

(a) harmonization of national laws to make international and national tobacco companies
accountable to citizens of their respective countries for individual health damage caused by the
use of tobacco products;

(b) establishment of a special fund for compensation for health damage caused by the use of
tobacco products, financed by direct taxation of the tobacco industry (in accordance with the
principle of “polluter pays”).

S. Development of the Convention

Text proposed by Belgium on behalf of the European Community and its Member States

(Simplified adoption of proposals)

1. A Party making a proposal as provided in Article V.A.1(a)-(c) above1 may at the same time
propose that the provision to which the proposal relates be adopted by the following simplified
procedure. The secretariat shall promptly circulate the proposal to all Parties to this Convention with
an indication that it is doing so pursuant to this simplified procedure. If within 12 months from the
date of such circulation two-thirds of the Parties have agreed to the proposal and there is no objection
to its adoption by this simplified procedure, it shall be considered adopted; if any Party makes an
objection within the 12-month period, the proposal shall be considered in accordance with
Article V.C.1

2. A Party making a proposal as provided in Article V.A.21 may, except as otherwise provided in
the Protocol to which the proposal relates, at the same time propose that the provision be adopted by
the following simplified procedure. The secretariat shall promptly circulate the proposal to all Parties
to the Protocol with an indication that it is doing so pursuant to this simplified procedure. If within
12 months from the date of such circulation two-thirds of the Parties have agreed to the proposal and
there is no objection to its adoption by this simplified procedure, it shall be considered adopted; if any
Party makes an objection within the 12-month period, the proposal shall be considered in accordance
with Article V.C.1

(Entry into force)

1. An amendment to this Convention shall enter into force after its adoption pursuant to
Article V.B.1 or V.C.3:1

(a) if it relates to any provision of Part I, III, V or VI of this Convention,2 12 months after its
communication by the Depositary to the Parties for acceptance, provided that during these
12 months no objection to the proposed amendment shall have been notified to the Depositary.
If an objection to the proposed amendment has been notified to the Depositary, the amendment
shall be deemed not to have been accepted and shall have no effect whatsoever;

                                                     
1 See Annex.
2 See document A/FCTC/INB1/2.
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(b) if it relates to any other provision of this Convention, two months after it has been
accepted by two-thirds of all the Parties of the States or regional economic integration
organizations which were Parties as of the date on which the amendment was adopted, provided
that it shall at that time only enter into force for the Parties that have accepted, and for the other
Parties it shall enter into force two months after each so accepts;

(c) any State or regional economic integration organization which becomes Party to this
Convention after the entry into force of an amendment shall be considered as a Party to the
Convention as amended.

4. An amendment to a Protocol adopted pursuant to Article V.B.2 or Article V.C.31 shall, except if
the Protocol otherwise provides, enter into force, mutatis mutandis, in accordance with
Article V.D.1(b) and (c).1

Text proposed by China

(Amendments to this Convention)

1. Any Party may propose amendments to this Convention.

2. Amendments to this Convention shall be adopted at an ordinary session of the Conference of the
Parties. The text of any proposed amendment to the Convention shall be communicated to the Parties
by the secretariat at least six months before the meeting at which it is proposed for adoption. The
secretariat shall also communicate proposed amendments to the signatories of the Convention and, for
information, to the Depositary.

3. The Parties shall make every effort to reach agreement by consensus on any proposed
amendment to this Convention. If all efforts at consensus have been exhausted, and no agreement
reached, the amendment shall as a last resort be adopted by a three-fourths majority vote of the Parties
present and voting at the meeting. The adopted amendment shall be communicated by the secretariat
to the Depositary, who shall circulate it to all Parties for their acceptance.

4. Instruments of acceptance in respect of an amendment shall be deposited with the Depositary.
An amendment adopted in accordance with paragraph 3 above shall enter into force for those Parties
having accepted it on the ninetieth day after the date of receipt by the Depositary of an instrument of
acceptance by at least three-fourths of the Parties to this Convention.

5. The amendment shall enter into force for any other Party on the ninetieth day after the date on
which that Party deposits with the Depositary its instrument of acceptance of the said amendment.

(Adoption and amendment of annexes to the Convention)

6. Annexes to this Convention shall form an integral part thereof and, unless otherwise expressly
provided, a reference to the Convention constitutes at the same time a reference to any annexes
thereto. Without prejudice to the provisions of Article R, such annexes shall be restricted to lists,

                                                     
1 See Annex.
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forms and any other material of a descriptive nature that is of a scientific, technical, or health
character.

7. Annexes to this Convention shall be proposed and adopted in accordance with the procedure set
forth in paragraphs 2, 3 and 4 above.

8. An annex that has been adopted in accordance with paragraph 7 above shall enter into force for
all Parties to the Convention six months after the date of the communication by the Depositary to such
Parties of the adoption of the annex, except for those Parties that have notified the Depositary, in
writing, within that period of their non-acceptance of the annex. The annex shall enter into force for
Parties which withdraw their notification of non-acceptance on the ninetieth day after the date on
which withdrawal of such notification has been received by the Depositary.

9. The proposal, adoption and entry into force of amendments to annexes to this Convention shall
be subject to the same procedure as that for the proposal, adoption and entry into force of annexes to
the Convention, in accordance with paragraphs 7 and 8 above.

10. If the adoption of an annex or an amendment to an annex involves an amendment to this
Convention, that annex or amendment to an annex shall not enter into force until such time as the
amendment to the Convention enters into force.

(Protocol)

11. The Conference of the Parties shall, at an ordinary session, adopt a protocol to the Convention.

12. The text of the proposed protocol shall be communicated to the Parties by the secretariat at least
six months before such a session.

13. The adoption and entry into force of the protocol shall be subject to the procedure and
requirements for adoption and entry into force of amendment to the Convention as those established in
Article S1, paragraphs 2 and 3 above, unless the protocol itself provides otherwise.

14. Only Parties to this Convention may be Parties to the protocol.

15. Decisions under the protocol shall be taken only by the Parties to the protocol concerned.

(Right to vote)

16. Each Party to the Convention shall have one vote, except as provided for in paragraph 17 below.

17. Regional economic integration organizations, in matters within their competence, shall exercise
their right to vote with a number of votes equal to the number of their Member States that are Parties
to the Convention. Such an organization shall not exercise its right to vote if any of its Member States
exercises its right, and vice versa.
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T. Final Clauses

Text proposed by Belgium on behalf of the European Community and its Member States

(Signature)

1. This Convention shall be open for signature by States Members of the United Nations or of any
of its specialized agencies or that are Parties to the Statute of the International Court of Justice and by
any other State which has been invited by the World Health Assembly to become a party to the present
Convention and by regional economic integration organizations, constituted by sovereign States
Members of the World Health Organization, which have competence in respect of international
agreements in matters covered by the present Convention in [place of opening to signature] or at the
headquarters of the World Health Organization on [date of opening to signature], from … until … .

(Ratification, acceptance or approval)

2. This Convention [and any protocol] shall be subject to ratification, acceptance or approval by
States referred to in Article [insert the number of the article on signature] and by regional economic
integration organizations, constituted by sovereign States Members of the World Health Organization,
which have competence in respect of international agreements in matters covered by the present
Convention.

3. Instruments of ratification, acceptance or approval shall be deposited with the Depositary.

(Accession)

4. This Convention [and any protocol] shall be open for accession by States referred to in Article
[insert the number of the article on signature] and by regional economic integration organizations,
constituted by sovereign States Members of the World Health Organization, which have competence
in respect of international agreements in matters covered by the Convention.

5. Instruments of accession shall be deposited with the Depositary.

(Entry into force)

Participation of regional economic integration organizations for purposes of entry into force of
the Convention and its protocols

6. For the purposes of paragraphs [insert the number of the paragraphs on the conditions for the
entry into force of the Convention and its protocols] above, any instrument deposited by a regional
economic integration organization shall not be counted as additional to those deposited by Member
States of such organization.

Text proposed by China

(Depositary)

1. The Secretary-General of the United Nations shall be the Depositary of this Convention and of
protocols adopted in accordance with Article S3 [see proposal for Article S by China above].
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(Signature)

2. This Convention shall be open for signature at World Health Organization headquarters in
Geneva by Member States of the World Health Organization and by regional economic integration
organizations on (day, month, year), and thereafter at United Nations Headquarters in New York, from
(day, month, year) to (day, month, year).

(Ratification, acceptance, approval or accession)

3. This Convention shall be subject to ratification, acceptance, approval or accession by States
Members of the World Health Organization and by regional economic integration organizations. It
shall be open for accession from the day after the date on which the Convention is closed for
signature. Instruments of ratification, acceptance, approval or accession shall be deposited with the
Depositary.

4. Any regional economic integration organization which becomes a Party to this Convention
without any of its Member States being a Party shall be bound by all the obligations under the
Convention. In the case of those organizations, one or more of whose Member States is a Party to the
Convention, the organization and its Member States shall decide on their respective responsibilities for
the performance of their obligations under the Convention. In such cases, the organization and the
Member States shall not be entitled to exercise rights under the Convention concurrently.

5. In their instruments of ratification, acceptance, approval or accession, regional economic
integration organizations shall declare the extent of their competence with respect to the matters
governed by this Convention. These organizations shall also inform the Depositary, who shall in turn
inform the Parties, of any substantial modification in the extent of their competence.

(Entry into force)

6. This Convention shall enter into force on the ninetieth day after the date on which not less than
60 States which accounted in total for at least 55% of total tobacco consumption worldwide in the year
of 2000, have deposited their instrument of ratification, acceptance, approval or accession.

7. For the purposes of paragraph 6 above, the World Health Organization shall draw up a list, as an
Appendix to this Convention, of total tobacco consumption in the world and in individual countries in
the year of 2000.

8. For each State or regional economic integration organization that ratifies, accepts or approves
this Convention or accedes thereto after the conditions set out in paragraph 6 above for entry into force
have been fulfilled, this Convention shall enter into force on the ninetieth day following the date of
deposit of its instrument of ratification, acceptance, approval or accession.

9. For the purposes of paragraph 6 above, any instrument deposited by a regional economic
integration organization shall not be counted as additional to those deposited by States Members of the
organization.

(Reservations)

10. No reservations may be made to this Convention.
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(Relation to other international treaties)

11. Nothing in this Convention shall be interpreted as implying in any way a change in rights and
obligations of a Party under any existing international treaty.

(Withdrawal)

12.  At any time after one year from the date on which this Convention has entered into force for a
Party, that Party may withdraw from the Convention by giving written notification to the Depositary.

13.  Any such withdrawal shall take effect upon expiry of one year from the date of receipt by the
Depositary of the notification of withdrawal, or on such later date as may be specified in the
notification of withdrawal.

14.  Any Party that withdraws from this Convention shall be considered as also having withdrawn
from any protocol to which it is a Party.

(Authentic texts)

15. The original of this Convention, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United
Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized to that effect, have signed this
Convention.

DONE at Geneva this [date of month] two thousand and three.
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ANNEX

EXCERPT FROM PROPOSED DRAFT ELEMENTS FOR A
WHO FRAMEWORK CONVENTION ON TOBACCO CONTROL1

V. DEVELOPMENT OF THE CONVENTION

A. Proposals

1. Any Party to this Convention may at any time propose, by a written communication to the
secretariat:

(a) an amendment to this Convention;

(b) a new Annex to this Convention;

(c) an amendment to an Annex to this Convention;

(d) a new Protocol to this Convention.

2. Any Party to a Protocol to this Convention may, except as otherwise provided in that Protocol,
at any time propose, by a written communication to the secretariat:

(a) an amendment to the Protocol;

(b) a new Annex to the Protocol;

(c) an amendment to an Annex to the Protocol.

3. Annexes to the Convention or its Protocols shall form an integral part thereof and, unless
otherwise expressly provided, a reference to the Convention or its Protocols constitutes at the same
time a reference to any annexes thereto. Such annexes shall be restricted to technical, scientific and
administrative matters, unless otherwise provided in the present Convention or its Protocols.

B. Simplified adoption of proposals

1. A Party making a proposal as provided in Article V.A.1(a)-(c) above may at the same time
propose that the provision to which the proposal relates be adopted by the following simplified
procedure. The secretariat shall promptly circulate the proposal to all Parties to this Convention with
an indication that it is doing so pursuant to this simplified procedure. If within 12 months from the
date of such circulation no Party has objected to either the proposal or its adoption by this simplified
procedure, it shall be considered adopted; if any Party makes an objection within the 12-month period,
the proposal shall be considered in accordance with Article V.C.

                                                     
1 Document A/FCTC/INB1/2.
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2. A Party making a proposal as provided in Article V.A.2 may, except as otherwise provided in
the Protocol to which the proposal relates, at the same time propose that the provision be adopted by
the following simplified procedure. The secretariat shall promptly circulate the proposal to all Parties
to the Protocol with an indication that it is doing so pursuant to this simplified procedure. If within
12 months from the date of such circulation no such Party has objected to either the proposal or its
adoption by this simplified procedure, it shall be considered adopted; if any Party makes an objection
within the 12-month period, the proposal shall be considered in accordance with Article V.C.

C. Normal consideration and adoption of proposals

1. Any proposal not adopted in accordance with Article V.B shall be considered at the next session
of the Conference of the Parties, provided that no such consideration shall take place at such a session
if the proposal has been circulated less than six weeks before the convening of that session and more
than one-quarter of the Parties to this Convention object to such consideration.

2. The Conference of the Parties may request the assistance of the secretariat and of an ad hoc
panel established in accordance with Article III.C.1 in considering any proposal submitted to it. It may
also establish a working group for this purpose and instruct it to meet during or between its sessions. It
may postpone consideration of the proposal to a later session.

3. The Conference of the Parties may at any time take a decision on the adoption of the proposal,
as originally presented or as it may be amended by the Conference pursuant to its rules of procedure.
In taking such a decision, it shall strive to achieve general agreement; if no such agreement is possible,
adoption shall require the affirmative vote of two-thirds of all the Parties.

4. In taking any decision under the present Article in relation to a proposal made pursuant to
Article V.A.2, only the votes of the Parties to the Protocol to which the proposal relates shall be taken
into account and all relevant provisions of the Protocol shall be observed.

D. Entry into force

1. An amendment to this Convention shall enter into force after its adoption pursuant to
Article V.B.1 or V.C.3:

(a) if it relates to any provision of Part I, III, V or VI of this Convention, when it has been
accepted by [three-quarters] of all the Parties, at which time it shall enter into force for all
Parties;

(b) if it relates to any other provision of this Convention, when it has been accepted by [two-
thirds] of all the Parties, provided that it shall at that time only enter into force for the Parties
that have accepted, and for other Parties it shall enter into force when each so accepts. Any State
or regional economic integration organization which becomes Party to this Convention after the
entry into force of an amendment shall be considered as a Party to this Convention as amended.

=          =           =


