
WORLD HEALTH ORGANIZATION

INTERGOVERNMENTAL NEGOTIATING BODY A/FCTC/INB2/5 Rev.1
ON THE WHO FRAMEWORK CONVENTION 6 July 2001
ON TOBACCO CONTROL
Second session

Secretariat update on the WHO consultation on
potential liability and compensation provisions

for the framework convention on tobacco control

OVERVIEW

1. During the first session of the Intergovernmental Negotiating Body on the WHO framework
convention on tobacco control, following a limited discussion on section J (Compensation and
liability) of the proposed draft elements for a framework convention on tobacco control,1 it was noted
by the Chair of the Negotiating Body “that a number of speakers had expressed concern in relation to
section J and might be useful to convene a meeting of legal advisers to consider the question of
liability and compensation in greater depth”.2 In his subsequent letter to Member States,3 the Chair
informed Member States that WHO would convene a panel of legal experts to explore the nature and
scope of potential liability and compensation provisions. This Secretariat update provides an overview
of the main themes that were raised during that expert consultation.

2. The consultation was convened by WHO in Geneva on 9 and 10 April 2001. Two experts,
Dr A.O. Adede and Professor S. Murphy, had been commissioned to study the possible nature and
scope of compensation and liability provisions for the proposed framework convention and other
experts from around the world had been invited to make short comments on those studies.4 The
experts’ experience in both academic and practical matters relating to liability and compensation
issues contributed to an understanding of new perspectives on tobacco liability issues.

3. Professor L. Boisson de Chazournes, Chair, noted that the consultation’s task was to identify
legal options regarding the nature and scope of potential liability provisions for the proposed
framework convention. She stressed that the consultation did not have a mandate to make formal
recommendations to the Negotiating Body. On the Chair’s proposal, Professor P. Szasz served as
Rapporteur for the consultation.

4. After Dr Adede and Professor Murphy had each made an oral presentation, the other experts
provided comments, followed by a discussion that is reflected in this document. Following the expert

                                                     
1 Document A/FCTC/INB1/2.
2 Document A/FCTC/INB1/PL/SR/8.
3 Document A/FCTC/INB2/DIV/1.
4 The texts of the two studies and of the comments thereon, as well as biographical information about the experts, can

be found at: http://tobacco.who.int/en/fctc/LiabilityWorkshop.html
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panel discussion, representatives of Member States had an opportunity to comment on the issues and
raise questions.

5. The list of participants is attached as an annex.

SUMMARY OF DR ADEDE’S PRESENTATION

6. In his presentation, Dr Adede outlined two threshold issues which the negotiators of the liability
regime for the framework convention should address at the outset: (a) the scope of the liability regime
itself; and (b) the negotiating process towards that goal.

7. He proposed that WHO should postpone the discussion on the question of liability and
concentrate on the framework convention itself, with the understanding that an appropriate liability
regime would be taken up in a separate implementing protocol. That postponement (not abandonment)
would be based on the fact that complicated and protracted negotiations on a liability regime would
most certainly occur and would divert attention from other equally substantive issues in the framework
convention.

8. As to the scope of a liability regime, Dr Adede recognized that the convention itself might
contain specific obligations for States to perform certain tasks towards the goal of controlling and
reducing dependence on tobacco. If so, then acts or omissions on the part of States that constituted a
breach of their obligations as defined under the framework convention would engender State
responsibility for wrongful conduct under international law. A regime of State responsibility in that
context was not out of the question; however, the areas of State cooperation that were to be included
under the convention would need to be known in order to fashion an appropriate State responsibility
provision.

9. The interplay between a civil liability regime through local courts, and a regime of State
responsibility created a difficult combination that had been tried unsuccessfully. Nevertheless,
Dr Adede suggested that, considering the devastating health threat of tobacco consumption, WHO
should be brave and try to combine a civil law remedy, making tobacco companies accountable, with
State responsibility, which encouraged States to meet their treaty obligations.

10. The liability regime established by other international conventions for actors that perform
intrinsically beneficial services to society (until an accident occurred causing harm) might not be
suitable for a liability regime for tobacco, which was intrinsically harmful (except in providing
pleasure for the addicted consumer) to society. Dr Adede proposed that that fact be taken into account
when considering a liability regime for the framework convention.

11. Dr Adede also suggested that the liability regime for the convention should go beyond focusing
upon compensation for past injuries. It should also address the possibility of a separate fund for a
number of preventive measures that might be set out in the convention itself.

12. With regard to the “polluter pays” principle, Dr Adede argued that it would be difficult to apply
it outside the field of environmental damage for which it was developed. In the tobacco field, the
question who the polluter was might be difficult to pinpoint since the smoker would be seen as a
willing participant in the harmful event itself. Only passive smokers might thus become the
beneficiaries of the principle. Indeed, Dr Adede suggested that there was nothing wrong in developing
the principle for passive smokers.
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13. As a contribution to the development of emerging principles of international law, Dr Adede
urged WHO to examine the principle of “common but differentiated responsibility” to ascertain how it
might be used, particularly in the context of contributions to an agreed fund for undertaking a number
of preventive measures under the framework convention. That would encourage the drafters of the
convention to take into account the interests of the developing countries through a funding mechanism
that recognized different levels of contributions to the harmful activities associated with tobacco.

SUMMARY OF PROFESSOR MURPHY’S PRESENTATION

14. Professor Murphy suggested that there were four basic questions that the experts should try to
answer during the course of the meeting:

(1) What are the benefits and difficulties in creating an international liability regime
concerning tobacco?

(2) Given the difficulties, is it feasible to create a liability regime?

(3) If it is feasible, then should the regime consist of State liability, civil liability, or a
mixture of both?

(4) If it is not feasible, are there other possible steps that could be taken in the framework
convention?

15. With respect to the first question, Professor Murphy stated that, at first glance, it seemed
beneficial to promote the ability of persons who became ill from tobacco consumption to sue
producers or exporters of tobacco products. However, the experts should be cautious in finding that an
international liability regime would necessarily lead to such benefits; if such a regime followed other
international civil liability regimes, it would probably contain ceilings on recovery, thus insulating
tobacco producers or exporters from liability that might otherwise exist in national law. Further, by
making it more likely that smokers could recover for their injuries, in theory some persons might feel
more encouraged to smoke, knowing that if they became ill they would almost certainly be able to
obtain compensation.

16. While there might be some benefits in creating an international liability regime, there would
also be difficulties in three areas. First, it would be difficult to create such a regime, since national
legal systems are not yet well developed in this area. Currently, national laws did not ban the
production, consumption and export of tobacco-related products, nor contain special liability laws
directed at tobacco, so there was no strong legislative baseline from which to build an international
liability regime. General tort or personal injury principles existed in several countries and were being
used by courts in tobacco-related cases, but the results in those cases had been mixed. While some
plaintiffs had succeeded, many others had failed owing to difficulties in establishing the causal
connection between the plaintiff’s injury and the defendant, and to defences by defendants that claims
were time-barred or must fail because of the plaintiff’s own assumption of risk. Further, it was often
difficult for individual plaintiffs to pursue litigation against well financed tobacco companies. In the
United States of America, plaintiffs had been able to group together in class actions, and local
governments had brought suits to recover costs of dealing with tobacco-related injuries, but those
approaches might not be available in other countries.
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17. Second, whenever an international civil liability regime was created, there were difficult private
international law issues that must be addressed. The negotiation over a number of years of the
proposed Hague Convention on Jurisdiction and the Recognition and Enforcement of Judgments in
Civil and Commercial Matters, which was still not completed, had demonstrated the extremely
difficult and contentious issues that could arise regarding such matters as the establishment of
jurisdiction in national courts over categories of cases; whether such jurisdiction would constitute the
exclusive remedy (thus prevailing over national law that would otherwise apply); and which foreign
defendants would be subject to the jurisdiction of a court. None of those issues was insurmountable,
but they presented obstacles that had proven quite difficult in the Hague negotiations. A particular
problem for the tobacco trade was how to handle complex transnational corporate structures, such as
those where a major tobacco company in one State licensed production of cigarettes to a company in a
second State, involving tobacco grown in a third State, while the plaintiff resided in a fourth State.
Whom could the plaintiff sue and where?

18. Third, an international liability regime would need to confront peculiar aspects of tobacco
injury, as recounted in Professor Murphy’s paper.1 Those peculiar aspects included the fact that the
injured party voluntarily consumed the product, that injury flowed from an extended, normal use of
the product, and that the defendant typically had provided the product fully in accordance with
governmental regulation. By contrast, existing international liability regimes were built around the
idea of protecting persons from sudden, occasional, and accidental releases of harmful substances,
while also protecting industry from excessive liability that would inhibit activities viewed as socially
beneficial. In that sense, the “polluter pays” principle did not easily fit the tobacco trade, since the
injured party was participating in, and in a sense benefiting from, the “polluting” activity. Further,
even if that principle applied, it might constitute an approach to force the tobacco industry to
internalize costs, such as a tax regime. The “common but differentiated responsibility” principle also
did not easily fit the tobacco trade, since major tobacco companies resided in both developed and
developing countries, while tobacco was grown, and victims were located, all over the world.

19. With regard to the second question, Professor Murphy said that for three reasons he did not
think a liability regime was feasible. First, while in an ideal world there might be no harm in pursuing
a liability regime, WHO had limited resources and those resources should be carefully deployed.
Negotiation of a liability regime could easily take many years, as it had done for the Basel Convention
Protocol on Liability and Compensation for Damage resulting from the Transboundary Movements of
Hazardous Wastes and their Disposal, which would consume a significant amount of WHO’s time,
energy, and financial resources. Second, WHO had already embarked on an ambitious programme for
developing the framework convention, which had several aspects that could result in real benefits in
the near term. Attempting to pursue a liability regime might divert attention and resources from that
programme, introduce unfortunate frictions among governments that would make it difficult to
complete the programme, and even undermine certain aspects of the programme. Third, the past record
of States adhering to international liability regimes was not a good one, so that even if a liability
regime was completed, few States might join.

20. With respect to the third question, Professor Murphy stated that those who favoured embarking
on the creation of a liability regime would need to confront very difficult specific issues, such as those
noted in his paper.2 If such an initiative were undertaken, he urged that it be done, not in the

                                                     
1 Murphy, Sean D. Evaluation of an international liability regime for the WHO framework convention on tobacco

control, George Washington University Law School, Washington, DC, 13 February 2001, pp. 15-18. See also footnote 4 on
page 1 of this document.

2 Idem, p. 19.
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framework convention, but rather in a protocol, so that it would not inhibit conclusion of the
convention (an example of language to achieve that appeared in Annex 2 to his paper). Further,
Professor Murphy doubted that States would accept liability for the acts of their nationals in producing
and exporting tobacco products. Were such liability included in the regime, it would be all the more
difficult to attract State adherence, particularly of those States in which major tobacco companies
resided.

21. With respect to the fourth question, Professor Murphy urged experts to consider steps other than
a liability regime. One step might be to include “soft” obligations in the framework convention, such
as an obligation for States to share information regarding remedies available to claimants within their
jurisdictions. Another step might be for States to submit briefs to their courts whenever tobacco-
related suits were filed by foreign claimants, urging the courts to hear the matter on the merits. An
example of such “soft” obligations appeared in Professor Murphy’s paper.1 Another step might be to
create an international fund which would be supported by pro rata contributions from major exporters
of tobacco products. The fund might be used to compensate victims or to support WHO tobacco-
related programmes. The fund might be established in the framework convention or in a protocol, or
might be established through an agreement directly between WHO and major tobacco companies, thus
obviating the difficulty of inter-State negotiations and ratification/accession. The latter approach
would be analogous to the settlement agreement between 46 local governments in the United States
and the major tobacco companies. A third step might be to include provisions in the framework
convention “urging” States to develop “appropriate” civil remedies for injury from tobacco-related
products. Development of those laws might then be promoted by WHO drafting, in consultation with
States and experts, model laws for States to adopt at their discretion. A fourth step might be to include
provisions in the framework convention requiring States to develop appropriate criminal and civil
liability laws targeting individuals that violated discrete standards established in the convention to
regulate private behaviour (on matters such as smuggling, advertising, etc.).

EXPERT PANEL DISCUSSION

22. Several experts pointed to the fact that tobacco as a product was inherently defective and
eventually killed 50% of its regular users. In that respect, when making a legal assessment of liability
of the tobacco industry and compensation for injured persons, the following truths should be
considered, as noted by one expert:

• tobacco represents the leading cause of preventable mortality and morbidity;

• tobacco products are highly addictive;

• addiction and negative health effects arise when tobacco products are used as recommended
by manufacturers;

• the tobacco companies earn enormous profits, while smokers and hospitals are burdened with
tobacco-related illnesses and expenses;

• the tobacco companies have not adequately informed consumers of the health consequences
and nicotine addiction associated with the use of their products;

                                                     
1 Idem, Annex 1.
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• as revealed in the industry disclosure documents, tobacco companies have denied, cast doubt
on or minimized the impact of scientific medical evidence concerning the serious health
consequences of tobacco use, and there is also evidence that the tobacco companies have
counteracted the introduction of governmental measures aimed at protecting public health.

23. Some experts felt that these facts provided a rationale for seeking innovative compensatory and
preventive measures, at both the national and global levels.

Civil liability

24. The experts extensively discussed the feasibility of including in the conventional regime (the
framework convention and/or a protocol) provisions relating to civil liability, i.e. the possibility of
individual victims of tobacco products suing producers or exporters of those products. The experts
urged that any approach to liability and compensation issues be rooted in a clear assessment of the
overall goals of the framework convention. The following issues were considered in detail:

• possible plaintiffs – who should be able to sue: victims of any tobacco products;

• causation and burden of proof: the connection between tobacco products and disease;
taking account of other sources which can either cause or contribute to the diseases in
question; smokers who used different brands; the possibility of using statistical evidence as to
damage caused by smoking;

• possible defences against smokers: that they assumed the risks; that they themselves
participated in the harm to themselves and others;

• possible responses to these defences: that risks were not knowingly assumed because of
tobacco company concealment; that some smokers were under age and not in a position to
take a mature decision as to risk; that smoking is addictive and therefore smokers do not have
a fully free choice;

• possible defendants: tobacco manufacturers; tobacco distributors, exporters and importers;
smokers (vis-à-vis victims of second-hand smoke);

• private international law issues: issues of jurisdiction, the recognition and enforcement of
foreign judgements, and conflict of laws. Regarding the first two issues, it was stressed that
any further examination should be conducted in the light of the work currently being
undertaken by the Hague Conference on Private International Law on a worldwide
convention on jurisdiction and foreign judgements in civil and commercial matters. With
regard to the conflict of laws, further enumeration was needed with a view to developing a
proper provision, taking into account the various solutions adopted by national legislatures or
courts. In addition, the need to promote access to information and cooperation among Parties
in matters of transnational litigation was stressed. That could be a prelude to a possible
protocol on a tobacco liability regime if Member States pursued that option in the future;

• measure of damages: compensatory damages, as determined by the application of conflict of
law rules; possibility of using damage awards to deter tobacco companies from damaging
behaviour;
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• national or international standards: should the above questions of liability be left to
individual domestic laws or should an attempt be made to establish an international standard
(taking into account differences between legal systems and traditions, and cultural
differences)?1

25. Although different views were expressed on all these points, and the difficulty of resolving
many of them was emphasized, there was a consensus that any attempt to include substantive
provisions on civil liability in the framework convention would probably require very extended
negotiations and might result in the convention becoming unacceptable to some potential Parties.
While inclusion in a potential protocol thus appeared to be more feasible politically, the possibility
should be considered that even then the necessary negotiations would be extended and require
substantial resources, and that the resulting protocol might not be acceptable to many States, especially
those whose participation was essential for the success of an international liability regime. Further,
some experts stated that a liability protocol might be worse than no protocol at all if it resulted in pre-
empting stronger liability standards developed at the national level. While it was recognized that
standards of civil liability were a matter of national law, it was agreed that it would be useful to draft
model laws for consideration by individual States, which could assist States in preparing national
legislation and facilitate the harmonization of national legislative approaches.

State responsibility

26. The topic of State responsibility had been on the agenda of the International Law Commission
of the United Nations (ILC) for several decades. The ILC draft articles on State responsibility for the
most part reflected customary international law on the subject. That work was important for the
ongoing work on the framework convention, as the customary international law provisions on State
responsibility would be applicable to violations of obligations in the convention even in the absence of
a specific reference therein to State responsibility. It was noted, in particular, that those provisions
addressed the responsibility of States in certain situations involving private actors within their
jurisdiction. It was proposed that this should be kept in mind, as the framework convention may
specify certain obligations, for example the enactment of laws pertaining to smuggling, advertising
and youth access, to be complied with by Parties. Therefore, rules of general international law would
cover defaults pertaining to such provisions.

27. Another approach would be the imposition through treaty law (for example, in the framework
convention) of State responsibility for the acts or omissions of tobacco companies within a State’s
jurisdiction. An example of this type of regime for State responsibility is found in the Convention on
International Liability for Damage Caused by Space Objects (1972). It was felt that this way of
dealing with State responsibility was not the most appropriate one for the framework convention.

28. A third way of looking at State responsibility was the case where the State was the defendant or
respondent before its own national courts because of its direct involvement in the production or export
of tobacco-related products. It was noted that this option, in fact, was covered by national laws dealing
with liability issues.

29. A fourth way of approaching State responsibility would involve providing the possibility for
individuals to seek compensation for breaches of international law attributable to States. That
approach had been put into place through specific agreements, for instance the agreements creating the

                                                     
1 The experts took note of paragraph D (6) of the Chair’s text of a framework convention on tobacco control

(A/FCTC/INB2/2), which states that each Party should determine the scope of responsibility within its own jurisdiction.
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Iran-United States Claims Tribunal. On that particular point, it was stressed by some experts that such
a scenario in the case of tobacco could be advantageous to developing countries, because it would
offer the opportunity for individuals or groups of individuals in developing countries to have access to
remedies for breaches of the framework convention by States Parties.

30. Some experts suggested that State adherence to treaty obligations might better be ensured
through compliance mechanisms, such as the use of procedures for monitoring and discussion within
the Conference of the Parties. It was therefore stressed that techniques and mechanisms for facilitating
and ensuring compliance were crucial in the context of the emerging tobacco control regime. It was
also noted that the framework convention might contain specific obligations for States to perform
certain tasks to achieve the convention’s objectives.

Criminal liability

31. Criminal liability was also discussed as a way to conceive of liability within the framework of
the tobacco regime. Within that context it was noted that numerous treaties obligated States to enact
national legislation imposing criminal liability for activities inconsistent with those treaties. Article 25
of the Cartagena Biosafety Protocol (2000) to the 1992 Convention on Biological Diversity and
Articles 4.3 and 9 of the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal (1989) were mentioned as examples.

Funds for preventive and compensation measures

32. Different types of fund mechanisms were discussed. A fund, the funding of which could be
voluntary or mandatory, could be established to facilitate both preventive measures and monitoring
and assessment measures dealing with public health damage caused by tobacco products. Although the
view was expressed that a separate fund could also be established to provide compensation to victims
of any tobacco products, this option was not widely supported.

33. State contributions to such a fund could be made mandatory or voluntary. Several experts
favoured the latter option. It was also stressed that the sources of financing of such a fund might
include private contributions, though concern was expressed concerning those from tobacco
companies. Moreover, tobacco taxes could be earmarked to replenish such a fund. Examples were
drawn from the experience of the oil pollution regimes, where the oil industry was the source of both
mandatory and voluntary resources.

34. Besides the establishment of an international fund, the creation of separate national
compensation funds was suggested. This would enable each State Party to determine eligibility for
compensation within its jurisdiction.
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