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THE EUROPEAN HEALTH UNION: 
STRENGTHENING THE EU’S 
HEALTH POWERS?

By: Anniek de Ruijter and Eleanor Brooks

Summary: This article takes stock of the role of law in the development 
of the European Health Union. It reviews the limited legal basis for 
European Union (EU) action on health, and assesses the significance 
of the European Health Union given that, to date, its constituent 
elements have done little to strengthen EU health powers. It argues 
that, in the short term, the European Health Union has a political role 
in underpinning union-building and providing a framework for more 
ambitious health action. In the longer term, its significance will stem 
from its contribution to strengthening of the coherence and legitimacy 
of EU health governance.
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Introduction

The 25th anniversary of the Gastein 
Forum takes place against a backdrop of 
unprecedented threat and opportunity 
for health in the European Union (EU). 
Though slipping down the political 
agenda, in the case of COVID-19, 
and eliciting slow responses from 
governments, in the case of Monkeypox, 
communicable diseases remain a real 
and present danger to health in the EU 
and beyond. At the same time, and in 
partial response to this threat, the EU 
has committed to the development of a 
European Health Union. In this article 
we ask – what will this European Health 
Union mean for health in Europe and 
what is the role of law in determining 
its significance?

The European Health Union: 
strengthening the EU’s health powers?

The existing legal basis for health in the 
EU is constrained. Constitutionally, the 
Union is based on a system of ‘conferred 
powers.’ This means that the EU may act 
“only within the limits of the competences 
conferred upon it by the Member States 
in the Treaties to attain the objectives 
set out therein” (Art 5(2) TEU). In 
health, the powers that Member States 
have conferred are limited; the EU has 
no power to harmonise national public 
health laws (Art 168(5) TFEU) nor can it 
adopt or harmonise laws that regulate the 
organisation of health care (Art 168(7) 
TFEU). There are, nonetheless, a few 
areas where the EU enjoys competence. 
It has stronger powers in the fields of 
pharmaceuticals and medical devices, 
substances of human origin, and 
veterinary and phytosanitary measures. 
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It also has coordinating and incentive 
powers regarding cross border health 
threats – but its legal mandate in health is 
narrow and tightly delimited.

‘‘ Health 
policy made 

without health 
representatives is 

unlikely to 
account for the 
core rights and 

values of 
European health 

systems
The newly adopted laws that form the 
initial building blocks of the European 
Health Union do not confer any strong 
new legal power to the EU. The legislation 
proposed and adopted to date is mostly 
related to the bureaucratic structuring 
of Member States’ coordination. It 
strengthens the mandates of existing 
agencies, including the European Centre 
for Disease Prevention and Control 
(ECDC) and the European Medicines 
Agency (EMA); in the area of procurement 
and cooperation some new EU internal 
institutional structures are created; and 
there are stronger information exchange 
obligations created together with soft 
monitoring that might take place from 
the EU side. 1  Beyond these initiatives, 
however, no expansion of the EU health 
mandate is being proposed, and certainly 
no change to the treaties looks likely for 
the foreseeable future.

More fundamentally, the current 
provisions of the European Health Union 
do not tighten the bonds – as the term 
‘Union’ might suggest – of solidarity and 
risk-sharing between Member States, nor 
between citizens of the Member States. 
Furthermore, they do not strengthen the 
core of EU health law and policy with 

regard to the deepening of its relationship 
to the foundational legal principles that 
underlie national health care systems and 
health governance more generally, such 
equality, equity, a respect for solidarity 
and human dignity. 2  In sum, the current 
incarnation of the European Health Union 
does relatively little to change the legal 
status of health in the EU.

In the absence of legal power: the 
symbolic and political importance of 
the European Health Union

What then is the European Health Union’s 
significance? For the moment, at least, 
its power is primarily symbolic and 
political. Language is important and the 
term ‘Union’ has particular connotation 
in European law and policy. Historically, 
union-building has underpinned 
integration; in 1968, when the European 
Customs Union was created, the use 
of the word ‘Union’ signposted that 
within the European project a special 
policy space was to be created, where a 
deepening of integration and joining of 
communal interests would take place. 
Similarly, the establishment of a ‘political 
union’ in 1992, as part of the Maastricht 
Treaty, indicated that the European 
Economic Community would be more 
than an economic organisation. Though 
the European Health Union does not 
pursue the same intensity of integration 
as, for instance, the European Energy 
Union or the Economic and Monetary 
Union, 3  there is considerable symbolic and 
political significance to the framing of the 
European Health Union. In the future, its 
significance may well be more concrete. 
Observers have noted its potential to 
strengthen global health and the EU’s 
role within it, 4  contribute to tackling 
health inequalities and improving health 
status within the EU  5  and, perhaps most 
importantly, reduce the fragmentation of 
EU health law and policy. 6  The latter point 
is core to the European Health Union’s 
significance because the weakness of 
current EU health law and policy lies 
in its patchwork construction. Though 
EU policies that affect health are wide-
ranging, they are often based on non-
health legal bases. As a result, the primary 
objectives of EU policies that affect health 
are often not health. 7  If the European 
Health Union can offer coherence, by 

bringing the existing building blocks and 
their scattered legal bases together, it 
would mark a fundamental step forward 
in health integration.

In the meantime, EU law and policy will 
continue to develop, as it has historically, 
across multiple legal bases and via soft 
policy instruments. As has been outlined 
elsewhere, the constraints on the EU legal 
basis imposed by Member States have 
largely failed to stop the development 
of a significant body of EU health law 
and policy. 7  This is because EU law, like 
all law, has dynamic potential; far from 
being static, it is open to interpretation, 
subject to contextualisation and amenable 
to political deployment. When utilised 
creatively, the Union’s legal powers in 
health domains can be used to improve 
human health in the EU. 2  Using its powers 
in the internal market sphere, the EU 
has adopted regulations on (health care) 
professional qualifications, medicines, 
tobacco manufacturing and advertising, 
and cross-border health care provision. 
Other powers, for instance in occupational 
health and safety, environmental 
protection and competition regulation, 
have been used to adopt legislation that 
governs the working conditions of doctors, 
ambient air quality and the financing of 
health service delivery. Moreover, where 
the limits of legal creativity have been 
reached, the EU has adopted an expansive 
range of soft initiatives, programmes and 
cooperation that give the EU influence 
over virtually every aspect of health and 
health policy. None of these developments 
were foreseen by the drafters of 
Article 168(7) TFEU.

Long term significance: Creating 
coherence and legitimacy

Given the successes of EU health policy 
in the absence of a comprehensive legal 
basis, and the unexplored potential of the 
existing treaty provisions, we might ask 
whether there is any need for a European 
Health Union that seeks to strengthen 
or amend the EU’s health powers. Why 
should we not continue in the same 
vein? In addition to the difficulties with 
coherence noted above, the core reason 
for supporting the continued development 
of the European Health Union’s legal 
underpinning is related to legitimacy;  
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‘… when the dynamic potential for health 
law and policymaking is fully exploited 
without a sense for the constitutional 
stakes at play […] using indirect legislation 
constrains the consideration of the full 
spectrum of rights and values that are 
involved in health law and policy generally 
at the Member State level’. 2  To take a 
common example from the history of EU 
health policy development: improving 
health by adopting legislation using the 
internal market base is dependent upon 
ensuring that the actors involved, who 
are unlikely to have expertise in the 
complexities of health and health policy, 
have understood and accounted for health 
rights and values, both at EU and national 
level. The difficulties involved here are 
evident from myriad experiences, not least 
that of the European Semester and the 
EU’s wider fiscal governance framework, 
where health actors have fought to protect 
health systems from provisions that were 
not sensitive to the organisation and 
financing of national health systems. 8 

‘‘ the 
slow progress of 

the European 
Health Union 

may be 
frustrating for the 

health 
community

This challenge to legitimacy exists because 
the EU’s limited health competence 
undermines the power of national health 
departments within the executive, vis-a-vis 
their counterparts. When in the EU laws 
are adopted based on other functional 
legislative bases, such as the internal 
market, environment or agriculture, 
political representation is usually led 
by institutional actors in that particular 
field of policy. In health there is no 
separate Council of Ministers formation, 
despite a ministerial representation that 
is specifically responsible for health 

being a feature of all EU Member State 
governments. This means that, though 
national health departments might be 
confronted with the task of implementing 
EU health laws, the adoption of the 
particular law or policy at EU level has 
most likely taken place without these 
ministerial departments’ involvement. 
Health policy made without health 
representatives is unlikely to account for 
the core rights and values of European 
health systems. It is thus here that a 
stronger legal basis for health, necessitated 
by the European Health Union, stands to 
have greatest significance.

Building the European Health Union: 
A slow road to strengthening 
EU health law and policy

The slow progress of the European Health 
Union may be frustrating for the health 
community. Yet it reflects the historical 
development of EU health policy, 
conditioned by the national political and 
social significance of health as part of 
the welfare state and an area of political 
sensitivity vis-à-vis transfer of power. 9   10  
Such an incremental, uncertain path is also 
common to union-building projects. When 
the EU was proposed, no one knew exactly 
what it would eventually entail – and we 
could argue that this is still unclear – but 
an integrative force was created, spurring 
piecemeal deepening of cooperation. The 
European Health Union has the potential 
to generate this same force. For now, it 
is doing so symbolically and politically; 
in the future, it may yet do so legally 
and concretely, with implications for the 
coherence and legitimacy of EU action 
for health.
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