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INTRODUCTION 
  

This sixth  background paper  for the Strategy meeting on the use of fiscal policies for health (4-

5 December 2017, Geneva, Switzerland) describes the legal and closely-related policy issues 

related to health taxes.  

Law provides the authorising framework for taxation as well as the means to give effect to taxing 

measures that help implement health policy objectives (i.e  increasing the fiscal space for health 

and as a mechanism for reducing demand for products that have a detrimental effect on health 

or may have a detrimental effect on health if consumed in excess).  

The importance of taxes for health purposes is also closely linked to the 2030 Agenda for 

Sustainable Development. The Agenda was adopted by the United Nations General Assembly on 

25 September 2015, and forms the new global development framework anchored around 17 

Sustainable Development Goals (SDGs).This agenda is unlikely  to be realised without domestic 

resource mobilisation and it follows that taxation is  a key means for mobilising resources for 

work towards SDGs, including the health SDGs. SDG 17 explicitly references this issue and calls 

for UN member states to: ”Strengthen domestic resource mobilization, including through 

international support to developing countries, to improve domestic capacity for tax and 

other revenue collection. “ 

DOMESTIC LAWS AND TAXES 
 
In general, most countries have a legal framework for taxation. The key elements of this framework 

are : 

 A tax can be levied if authorized by law; 

  A tax must be applied impartially; and 

 Revenue raised by a tax can be used only for lawful public purposes. 

 

 

In summary: what is taxed, how it is taxed and what tax revenues are used for are determined by law. 
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RELEVANT INTERNATIONAL AND HEALTH INSTRUMENTS  
 

 

 

 

 

 

 

Addis Ababa Action Agenda 

 Lays out the steps the international community 

promises to take to fund the world’s new sustainable 

development agenda. 

 Recognizes that tobacco taxes represent a revenue 

stream for financing development in many countries. 

 Countries subscribing to the Addis Tax Initiative declare 

their commitment to raise domestic public revenue, to 

improve fairness, transparency, efficiency, and 

effectiveness of their tax systems, and commit to step 

up their efforts as described below: 

o Participating providers of international support 

will collectively double their technical 

cooperation in the area of domestic revenue 

mobilisation and taxation by 2020; 

o Partner countries restate their commitment to 

step up domestic resource mobilisation as a 

key means of implementation for attaining the 

SDGs and inclusive development; and 

o All countries restate their commitment to 

ensure Policy Coherence for Development. 

 

 

 

 

 

 

 

Global Action Plan for the Prevention and Control of NCDs 

 

 Endorsed  by the 66th World health Assembly 
(resolution WHA66.10). 

 9 voluntary global targets, including that of a 25% 
relative reduction in premature mortality from NCDs 
by 2025 

 follows on from commitments made by Heads of 
State and Government in the United Nations 
Political Declaration on the Prevention and Control 
of NCDs (resolution A/RES/66/2) 

 includes  the following interventions:  
o Increase excise taxes and prices on tobacco 

products  and on alcoholic beverages 
o Reduce sugar consumption through effective 

taxation of sugar-sweetened beverages 
o Implement subsidies to increase the intake of 

fruits and vegetables 
o Replace trans-fats and saturated fats with 

unsaturated fats through fiscal and other 
policies  
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Ending Childhood Obesity 

 The implementation plan aims to help countries to 
fulfil existing commitments on addressing obesity, 
including the WHO global action plan for the 
prevention and control of NCDs, the comprehensive 
implementation plan for maternal, infant and young 
child nutrition, the Decade of Action on Nutrition, 
and as part of the 2030 Agenda for Sustainable 
Development. 

 This was adopted by the 70th World Health Assembly 
(31 May 2017). 

 Defines steps to implement an effective tax on 
sugar-sweetened beverages. 

 

 

 

 

 

 

 

 

 

 

Global Strategy to Reduce Harmful Use of Alcohol 

 

On 1 May 2010 the Sixty-third session of the World Health 
Assembly adopted by consensus resolution WHA63.13, 
which endorses the global strategy. 
 
The ten areas for national action are: 

 leadership, awareness and commitment; 

 health services' response; 

 community action; 

 drink-driving policies and countermeasures; 

 availability of alcohol; 

 marketing of alcoholic beverages; 

 pricing policies; 

 reducing the negative consequences of drinking and 
alcohol intoxication; 

 reducing the public health impact of illicit alcohol 
and informally produced alcohol; 

 monitoring and surveillance. 
 
The four priority areas for global action are: 

 public health advocacy and partnership; 

 technical support and capacity building; 

 production and dissemination of knowledge; 

 resource mobilization. 
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 WHO Framework Convention on Tobacco Control 

(WHO FCTC) 

The WHO Framework Convention on Tobacco Control 
(WHO FCTC) is the first treaty negotiated under Article 19 
of the Constitution of the WHO. The WHO FCTC is an 

evidence-based treaty that reaffirms the right of all people to the highest standard of health. 
The Conference of the Parties (COP) is the governing body of the WHO FCTC and is comprised 
of all Parties to the Convention. 
 
The WHO FCTC represents a paradigm shift in developing a regulatory strategy to address 
addictive substances; in contrast to previous drug control treaties, the WHO FCTC asserts the 
importance of demand reduction strategies as well as supply issues. 
 
The WHO FCTC has 181 Parties. The WHO FCTC  confers legal obligations to implement tobacco 
control measures on its Parties — that is, on the countries (and the European Union) that have 
formally become Parties to it.  
 
Article 6 of the WHO FCTC obliges Parties to adopt or maintain tax or, where appropriate, price 
policies to reduce demand for tobacco products. Guidelines for Implementation of Article 6 
(adopted by the Conference of the Parties) are intended to assist Parties in meeting their 
objectives and obligations under Article 6. The Guidelines establish guiding principles and set 
out recommendations based upon the best available evidence and experiences of Parties. 

TRADE AGREEMENTS 
 

Trade agreements generally require countries to limit barriers to trade and ensure minimum 
standards of protection for intellectual property rights. These agreements restrict protectionism, 
and are based to some extent on the idea that free trade results in net economic gains.  The 
linkage between trade and health, and the question of to what extent trade agreements restrict 
the right to regulate or tax, has been the focus of much debate.  
 

 

The World Trade Organization (WTO) Agreement1, is the 

central multilateral treaty governing international trade. The 
Agreement is an umbrella agreement that encompasses a 
number of WTO ‘covered agreements’.  

The General Agreement on Tariffs and Trade (GATT 1994) obliges WTO Members to place upper 
limits on tariffs / customs duties. This, along with the fact that tariffs / customs duties only apply 
to imported goods, makes non-discriminatory excise taxes the preferred approach to health 
taxes. 

WTO law also disciplines non-tariff measures, such as regulation and taxation . In this respect, 
non-discrimination is a basic principle of WTO law prohibiting WTO Members from discriminate 
between goods from their trading partners or between imported and locally-produced goods.    

                                                 
1
 Marrakesh Agreement Establishing the World Trade Organization, 1867 UNTS 154. 
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There have been a number of WTO disputes concerning taxation of alcoholic beverages where 
tiered tax structures have been found to discriminate against imported products to the benefit 
of domestic products. Most recently, in Philippines – Distilled Spirits a tax implemented by the 
Philippines was found to be discriminatory. Spirits were taxed differently depending on the 
primary ingredient used in production. Spirits using sugar-cane, coconut and other ingredients 
prevalent in the Philippines were taxed at lower rates than spirits using other ingredients such as 
wheat and potato. The effect of this tax regime was found to discriminate in favour of spirits 
produced in the Philippines contrary to Article III:2 of the GATT 1994.   

However, none of these disputes has concerned a situation where a WTO Member has sought to 
justify a discriminatory tax structure on health grounds.  In such a case the GATT 1994 includes 
an exception for measures that are inter alia “necessary to protect human, animal or plant life 
and health” (GATT article XX(b)).  

 

FREE TRADE AGREEMENTS (FTAS) AND  CUSTOMS UNIONS 
 

Although the WTO Agreement is the central multilateral instrument governing international 
trade, free trade agreements are becoming increasingly common. Free trade agreements are 
usually bilateral or regional in character, and require the elimination of practically all restrictive 
regulations of commerce (such as tariffs) between the territories involved. Free trade 
agreements usually set out rules governing non-tariff measures that are similar to those in the 
WTO covered agreements. However, in some instances, free trade agreements impose tighter 
restrictions on domestic regulation. 
 
Customs unions are a deeper form of economic integration between States. Customs unions 
involve the formation of a single customs territory  between two or more States. As with free 
trade  agreements, substantially all restrictive regulations of commerce are eliminated for trade 
between the territories involved. In addition, the territories of a customs union apply 
substantially the same regulations (such as tariffs) to the importation of goods from territories 
not forming a part of the union. The European Union is one prominent example of a customs 
union. 
 

TAX HARMONIZATION  
 

Some agreements impose uniform or minimum tax rates within a specific territory. The EU for 
example, is governed by directives which indicate tax rates for alcohol and tobacco products. EU 
excise duty rules for tobacco products aim to prevent trade distortions in the Single Market, 
ensure fair competition between businesses, and reduce administrative burdens for operators. 
Increasingly, excise duties for tobacco are also seen as a means of supporting other policies, 
particularly health policies.  

Excise duties for alcohol are regulated through two main pieces of EU legislation. Directive 
92/83/EEC sets out the structures of excise duties on alcohol and alcoholic beverages, the 
categories of alcohol and alcoholic beverages subject to excise duty, and the basis on which the 
excise duty is calculated. It also includes special provisions, for example, reduced rates for small 
breweries and distilleries, certain products and geographical regions. Directive 92/84/EEC sets 
out the minimum rates that must apply to each category of alcoholic beverage. It also provides 
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for reduced rates for certain Greek departments and islands, certain regions of Italy, and for 
Madeira and the Azores in Portugal. 

The Gulf Cooperation (GCC) Unified Treaties for VAT and Excise Tax (the Treaties) are the 
framework through which GCC Member States will implement their own VAT and Excise Tax 
national legislation and executive regulations. Under this framework, tobacco products are 
subject to excise tax at 100%, soft drinks at 50% and energy drinks at 100%.  Saudi Arabia has 
implemented these rates, and the United Arab Emirates is expected to follow suit.  

Western Africa has two (2) economic integration blocs, the Economic Community of West 
African States (ECOWAS)  and the West African Economic and Monetary Union (WAEMU). 
ECOWAS is composed of 15 nations, and requires member states to implement an ad valorem 
excise tax with a minimum rate of 15% and a maximum rate of 100% on the cost, insurance and 
freight (CIF) price (imports) or ex-factory price (domestic production). However, Ghana levies an 
ad valorem tax of 150%, well above the maximum rate 

On the other hand, WAEMU is a group of eight mostly Francophone countries that are all 
members of ECOWAS, but are more deeply integrated economically, sharing a common 
currency, forming an FTA and maintaining a CET (since 2000). A tax directive requires all 
countries to levy ad valorem excise taxes on cigarettes at a minimum rate of 15% and a 
maximum rate of 45% on the CIF or ex-factory price. Benin, Senegal and Togo levy excise taxes 
at or above 40% and Togo’s government has indicated interest in exploring rates higher than 
45% (interview, legislative finance committee member, Togo, November 2010). Senegal 
temporarily implemented a specific tax due to tax administration difficulties related to tobacco 
industry price reductions but was required to revert back to an ad valorem system as a result of 
the WAEMU directive. 

 

STATE AID  
 

To guard against unfair competition, some legal instruments might contain provisions on illegal 
state aid. The Treaty on the Functioning of the European Union (TFEU) prohibits State aid unless 
it is justified by reasons of general economic development. State aid is defined as an advantage 
in any form whatsoever conferred on a selective basis to undertakings by national public 
authorities. Granting financial advantages to selected undertakings can distort competition and 
affect trade between Member States. As such, state aid is defined in the EU Treaties as being 
incompatible with the internal market.  Therefore, subsidies granted to individuals or general 
measures open to all enterprises are not covered by this prohibition and do not constitute State 
aid (examples include general taxation measures or employment legislation). 

Food taxes may be questioned on this basis, as exemptions from the tax on saturated fat could 
be considered as prohibited state aid. For instance, the Danish fat tax was challenged before the 
EU as it exempted certain meat and dairy products, which created an unfair advantage for 
certain manufacturers. In the case that the Commission finds the tax in violation, Denmark would 
be responsible for collecting the extra tax revenue from those producers not originally included 
under the tax (with added compound interest). 
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