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NOTE 

The views expressed in this report are those of the participants in the Regional 
Workshop on Legal and Ethical Aspects of AIDS and HIV Infection and do not 
necessarily reflect the policies of the World Health Organization. 

This report has been prepared by the Regional Office for the Western Pacific of the 
World Health Organization for governments of Member States in the Region and for 
the participants in the Regional Workshop on Lc:gal and Ethical Aspects of AIDS 
and HIV Infection. which was held in Seoul. Korea. from 23 to 25 July 1990. 
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I. INTRODUCTION 

1.1 Back~ound 

Acquired Immunodeficiency Syndrome (AIDS) is a global health problem. Not only 
is it a medical chaUenge. but there are also ethical. legal. socioeconomical. cultural and 
psychological aspects to consider. Legal questions are a particularly important area where 
careful consideration is necessary if these measures are to limit the spread of human 
immunodeficiency virus (HIV) infection. And ethical questions have arisen in which there 
are apparent conflicts between infection control in public health and ethical issues 
concerning human rights. 

These issues are not new to countries involved in the fight against AIDS. The Forty
first World Health Assembly adopted resolution WHA.41.24 in Geneva on 13 May 1988 on 
avoidance of discrimination in relation to HIV -infected people and people with AIDS. 
Countries in the Western Pacific Region (WPR) of WHO. representing a broad range of 
peoples and cultures. have commensurately diverse legal systems and traditions. Many 
countries in the Region have promulgated specific laws to deal with some aspects of HIV 
infection and AIDS and some countries have made greater use of legal measures than 
others to implement public health policies for HIV infection and AIDS. (Summaries of 
these laws are available from WHO's Global Programme on AIDS in Geneva.) 

In addition. there are other laws which may indirectly regulate HIV infection and 
AIDS even though these laws were not originaUy promulgated to deal with these matters. 
For example. before HIV and AIDS were known. many countries in the world had enacted 
laws to deal with other infectious and communicable diseases. After AIDS became known. 
many countries simply extended these laws to apply to HIV and AIDS. 

There are many differences. however. between HIV / AIDS on the one hand. and 
other legaUy regulated communicable and infectious diseases on the other hand. 
HIV / AIDS is generaUy transmitted by behaviour which is private and often illegal. And 
AIDS is incurable. For these reasons much thought must be given before extending laws 
designed with different circumstances in mind. It must also be kept in mind that the fact 
that an individual is a member of a high risk group does not. of itself. mean that the 
individual is carrying the virus or that his or her behaviour will result in infection. 
Furthermore. over time. laws may need to be updated as more is understood and learnt 
about HIV and AIDS. 

The WHO Western Pacific Regional Office (WPRO) hoped to strengthen the 
awareness of AIDS and its implications on the legal systems in countries in the Region. 
WPRO also considered it necessary to study the ethical implications. and the effectiveness 
of public health measures in controlling HIV infection through the use of legislative 
measures. 

It was proposed that the key initiative. and the most significant workshop outcome. 
would be for the participants and the Secretariat to develop model "guidelines" regarding 
the effective and appropriate use of legal measures in countries and areas in the 
prevention and control of HIV infection and AIDS. It was envisaged that the guidelines 
would describe a constructive method for reviewing legal proposals. and could be used by 
programme managers and legal advisers as a "checklist" of matters that need to be 
considered. 
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1.2 Orllanizatjon of the workshop 

The workshop agenda is attached as Annex 1. 

The participants and the facilitators were from 16 countries and areas in the WPR 
and are listed in Annex 2. The four facilitators included two short-term consultants, one 
staff member from the Regional Office and one staff member from the Global Programme 
on AIDS in Geneva. Attorney W.D Soriano and Dr D. Lee were elected Chairman and 
Vice-Chairman, respectively. Mr S. Stroke and Ms H.B. Ibrahim were elected rapporteurs. 

The workshop took place over three consecutive days. On the first day, the major 
emphasis was on presentations in plenary session by the facilitators followed by short 
reports by the participants on legal measures in their respective countries to prevent and 
control the transmission of HIV infection and AIDS. 

Most of the second day consisted of more detailed analysis of issues in smaller 
discussion groups which reconvened to report back in plenary session. A list of the issues 
discussed is attached as Annex 3. 

The central activity on the third and concluding day was the development and 
approval in plenary session of the actual legal guidelines themselves. The guidelines in 
their final form are attached as Annex 4. 

1.3 Remarks by the Rellional Director 

The meeting was opened by Dr J. Bertaux. WHO Representative in Seoul, on behalf 
of Dr S.T. Han, Regional Director. The Regional Director observed that about half the 
countries in the world had adopted a variety of laws in response to the AIDS pandemic, 
but there were great differences in approach and in topics covered. He hoped that the 
workshop would succeed in providing guidelines to be used as a checklist to review both 
existing and future legal measures. 

1.4 Objectives 

The objectives were: 

(1) to review the status of current legal measures and ethics in relation to 
AIDS/HIV infection and its control in the Region; 

(2) to exchange information on the utility of implementing laws covering AIDS 
and HIV infection; 

(3) to discuss ethical issues concerning HIV-infected and uninfected people; 

(4) to describe the role of legal measures for prevention and control of 
AIDS/HIV infection by considering ethical aspects of both HIV-infected and 
uninfected people; 

(5) to draft guidelines for reviewing and formulating legal measures for 
A1DS/HIV prevention and control. 

II 
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2. PROCEEDINGS 

2.1 Summary of first day - major presentations in plenary sessions 

2.1. I The global challenge of AIDS and the regional epidemiology of HIV 
infection 

The Medical Officer from the Regional Office addressed four topics: current 
epidemiology; future projections; the untreatable nature of HIV infection and AIDS at the 
present time; and surveillance methodologies. 

Worldwide. a cumulative total of 266098 cases of HIV infection are reported up to 
I July 1990 of which 2346 (less than 1%) are from the WPR. Within the WPR itself. 
2210 cases (94%) are from Australia. Japan and New Zealand. 

However. it is known that there is underreporting of HIV infection. and worldwide. it 
is believed that there are currently about Ii 000 000 cases of HIV infection and that about 
100;. of these (600000) have progressed to AIDS. Estimates of the future prevalence of 
HIV and AIDS are necessarily speculative. but it is predicted that by the end of the century 
there will be about 20 million cases of HIV infection throughout the world. of which about 
six to eight million will have developed to the stage of AIDS. 

Only three modes of transmission of HIV infection have been documented namely: 

( 1 ) Contaminated blood /blood products (parenteral infection. transfusion or 
transplantation of infected donor tissue); the risk of transmission is estimated to be 
90%. 

(2) Perinatal (mother to foetus); the risk of transmission is estimated to be 
between 20% and 65% and known to increase in the advanced stages of maternal 
infection. 

(3) Sexual intercourse (vaginal or anal); the risk of transmission from a single 
unprotected act is believed to be between 0.1 % and 1.0%; the risk of transmission is 
towards the higher end of the range in the presence of other sexually transmitted 
diseases. 

After infection by the virus. there is a so-called "window period" during which the 
presence of the virus cannot be detected by conventional testing methods currently 
available. This is because blood testing does not detect the virus directly. Rather. testing 
detects the presence of antibodies which the body's immune system creates to fight the 
virus. These antibodies do not develop immediately. but usually take at least six weeks to 
develop. In the meantime. the person is already infected. and is capable of transmitting the 
virus even though no test could determine that the person is actually infected. 
Furthermore. the test is not always reliable. and I % of tests give either false positive 
results (i.e. test indicates that antibodies are present but actually no antibodies are present) 
or false nellative results (i.e. test indicates that antibodies are not present but actually 
antibodies are present). 

HIV infection is permanent. Once acquired the virus cannot be eliminated from the 
body. No cure is currently available. Nor is any vaccine available to prevent infection. A 
person who has the virus remains infected for life. On average. half of the people infected 
will develop the clinical syndrome of AIDS within ten years of infection. It is believed that. 
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over time. everyone infected with HIV will develop AIDS. Infe~~ed in?i~iduals who. 
develop AIDS have an average of 18 months to live unless specIfIc antlVlral therapy IS 
provided. 

Since no vaccine or cure is available. other methods to prevent transmission of the 
virus from infected to uninfected individuals (by the modes of transmission identified 
above) are the thrust of public health measures. And although n? cure .exists. one ~rug 
(AZT) has been successful in slowing down the progress of the dIsease In a proportIOn of 
patients. 

Four possible reasons to test blood for the presence of HIV antibodies are: 

(I) to assess the safety of blood products used in transfusion procedures; 

(2) to detect HIV carriers and to counsel them on behavioural strategies to limit 
further spread of the virus; 

(3) to confirm clinical diagnosis of AIDS related conditions so that appropriate 
counseUing. support. management. care and treatment can be offered to the 
individual; 

(4) to monitor the prevalence of HIV infection in selected populations or. in 
particular. certain sub-groups for the purpose of: 

formulating public health strategies. 

planning health centres. 

targeting health education. 

promoting scientific understanding. 

evaluating intervention strategies. 

2.1.2 Legislation on AIDS: a global and regional overview 

The AIDS pandemic has generated more legislation than any previous public health 
issue. By January 1990. less than a decade after HIV and AIDS were first diagnosed. 68 
countries in the world had adopted specific legislation to assist in preventing and 
controUing the transmission and spread of HIV infection and AIDS. GeneraUy. the 
legislation seeks first to strengthen national and local control efforts. One example has 
been legal measures which establish committees to coordinate public health strategies. 
Some of the older legislation also adopted coercive and discriminatory legal measures 
against individuals. It is more often recognized in newer legislation. however. that 
safeguards to protect confidentiality and guard group discrimination can support public 
health strategies to reduce spread of the virus by encouraging individuals who suspect they 
may be infected to come forward for early diagnosis. counseUing and management of these 
conditions. 

Comparison between the legislation of the 68 countries shows the foUowing: 

(I) Nearly aU 68 deal with public health surveillance (notification. 
screening. testing); 49 of these deal with notification of AIDS, and some of 
these deal separately with notification also of HIV infection; 29 of the 68 
countries have introduced laws for compulsory screening and protection of 
blood supply. 
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(2) About 25 countries have promulgated laws to reduce the social impact 
of HIV infection and AIDS on infected individuals, such as protection of 
confidentiality. Six of the 25 have legislated to outlaw various forms of 
individual discrimination. 

(3) Coercive legal measures have often proven to be ineffective or 
counterproductive. 

2.1.3 Ethical issues, public health and individual rights 

Hon. Justice Kirby discussed the close connections between ethics and law in the 
tremendous challenge of preventing the spread of HIV infection and AIDS. Ethics and 
laws should work together against this common threat to humanity. The legal responses 
most urgently needed are the ones that protect HIV-infected individuals and AIDS 
sufferers from discrimination and social stigmatization. and encourage them to seek help at 
early stages. Although seemingly paradoxical. this will help the public as a whole. because 
the behaviour of people most at risk must be urgently modified for their own sake and also 
to prevent the spread of infection into the wider community. 

2.1.4 The role of law in public health and AIDS 

The consultant. Mr Bates. explained that public health policies are usually 
paternalistic. that is. they seek to improve or maintain the health of citizens generally, even 
if individuals do not wish to improve their own health. Each country. consistently with its 
international obligations, constitutional arrangements and cultural traditions. must 
determine the extent to which individuals are entitled or permitted to behave 
autonomously in ways that risk harm to their own health or to the health of others. 

Legal measures could help advance public health in relation to HIV infection. AIDS 
and other matters if a number of criteria are met. Further. legal measures should be based 
on. and consistent with. the accumulated body of knowledge that has been established 
scientifically. clinically and behaviourally regarding the true nature of the public health 
problem. Legal measures may accordingly need to be revised as further knowledge and 
understanding is accumulated. 

Legal measures should be based on a clear idea of the purpose of the measure. The 
question should always be asked: can the purpose or objective best be achieved by legal 
measures or are other means more appropriate? Voluntary measures should be selected 
rather than legal coercion if voluntary measures have at least as much chance of working as 
compulsory measures. This approach also serves to balance the importance of public 
health with respect for individuals. If, however. compulsory measures are deemed 
necessary. then the degree of compUlsion should be the minimum necessary to achieve the 
purpose or objective which the law is intended to achieve. 

The implementation and outcome of laws should be monitored so that they can be 
changed if appropriate. In some instances there may be tensions between criminal laws 
and public health policies which must be continually evaluated and tested in a useful 
scientific way. 

2.1.5 Small group discussions on testing for HIV. public health 
surveillance and individual diagnosis 

The participants formed three small groups facilitated by the consultants and the 
staff from the WHO Global Programme on AIDS. All groups discussed testing and several 
points were raised. Testing may have different purposes: to plan services; to measure 
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prevalence of infection or disease; to test hypotheses; to detect infection for the purpose of 
counselling and treating patients; to help formulate educational strategies and intervention 
programmes. 

Case detection. it was noted. differs from population surveys of prevalence or 
incidence. Additional testing on a single occasion will not detect infection in the "window 
period" before antibodies are produced. Tests are expensive and can also produce false 
positive and negative results. For all these reasons compulsory testing can miss detecting 
infection. It is therefore important to encourage voluntary testing and retesting by 
individuals who suspect they may be at risk. for example. by protecting confidentiality and 
minimizing identification of personal information. 

2.2 Summary of second day 

2.2.1 Country updates 

Participants from each country briefly reported in plenary session. Details of their 
national situation were provided. This information will be included in the "!&&al 
Instruments Dealing with AIDS and HIV Infection" issued by WHO's Global Programme 
on AIDS (WHO/GPA/HLE/90.1. 1 June 1990) from Headquarters. 

2.2.2 Small group discussions on international travel for business. 
tourism and migration 

The participants formed three small groups to discuss common topics. namely. 
international travel and the transmission of HIV and AIDS. When the groups reported 
back in plenary session. it was evident that there was considerable variation within the 
Region in the types of persons who are tested before being allowed to enter countries. 
However. it was noted by each group that testing will miss detecting certain cases of 
infection for the reasons already mentioned. and that the effectiveness of such testing 
programmes must therefore be considered very carefully. 

2.2.3 Small group discussions on prostitution. drug use and abuse. 
and prisons 

The participants were then divided into three new groups; each group was allocated 
a separate topic. The groups reported back in plenary session with the aim to highlight 
specific issues. 

One group discussed prostitution and the commercial sex industry. both female and 
male prostitution. It was recognized that countries differ on whether prostitution is 
officially legal or illegal. but even where it is officially illegal. it seems to exist in some form. 
Prostitution is a high risk activity in spreading HIV infection because of the mUltiplicity of 
sexual partners. There may be important conflicts between public health concerns and 
economic activity and tourist spending. 

Another group discussed drug use. parenteral injection and the law. Contaminated 
equipment is known to be an important risk factor in HIV transmission. There may be 
difficulty in reconciling public health concern with law enforcement policies. For example. 
a number of countries make it illegal to use drugs of addiction. but addicts are nevertheless 
permitted to obtain free hygienic needles. There were differences of opinion on whether 
such needle exchange programmes undermine the authority of drug endorsement laws and 
policies. 

The third group discussed prisons as a source of spreading of HIV infection by sexual 
behaviour and drug use or abuse. Infected prisoners may infect others and after release 
from prison further infection may occur. However. it was recognized that countries have 
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different cultural traditions on the extent to which t~ese issues can be openly discussed and 
this may raise barriers to effective health edllcation being implemented. 

2.2.3 Suggestions for developing guidelines and summary comments 

The final plenary session on the second day was a drafting session. The participants 
began to prepare general guidelines and a checklist to guide countries in the Western 
Pacific Region on the role of legal measures in controlling the spread of HIV infection and 
AIDS. One of the consultants (Hon. Justice M. Kirby) introduced the topic and gave 
examples of laws that may work and other laws that may fail. The participants agreed to 
prepare further suggestions overnight to be finalized at a further drafting session the next 
day. 

2.3 Summary of third day 

2.3.1 Small group discussions were held on health education in schools; targeted health 
education for the clinics and for mass media; and antiviral remedies and ethical ailments. 

The group which discussed health education in schools favoured the inclusion of 
some information on HIV and AIDS in the school curriculum, but there were differences 
of opinion on minimum ages, type of information, how much teaching. and whether parents 
could withdraw children up to certain ages. The group, however, did favour an approach 
which integrated HIV / AIDS education as part of the general health education studies. 

Another group discussed targeted health education for the clinics and for mass 
media. Effective health education must enlist mass media which reaches the whole 
community, but more specialized information can be targeted through clinics and other 
sources. Mass media often liked to include stories about real people. and this may he 
difficult to reconcile with the need to protect confidentiality. 

The third group considered antiviral remedies and ethical ailments. Drug companies 
are trying to develop drugs in the fight against AIDS. hut the drugs that are developed may 
he too expensive for many countries to supply to their people. For example. many poorer 
countries cannot afford to supply azidothymidine (AZT). This raises important questions 
of equity and access to health for all. 

2.3.2 Finalization of drafting guidelines on legal measures in plenary 
session 

The participants in plenary session completed the preparation of the guidelines on 
legal measures which had been the principal ohjective of the workshop. The guidelines are 
attached as Annex 4. 

3. CONCLUSIONS 

( I) The most important outcome was the preparation and unanimous adoption of the 
guidelines on legal measures. 

(2) Participants in the workshop were selected because of their significant role in 
advising on the use of legal measures in HIV and AIDS prevention and control in their 
respective countries. This helped in the speedy development of the guidelines, and 
contributed to the practical focus of the guidelines. 
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(3) The workshop demonstrated a high degree of consensus among the participants by 
the formulation and adoption of guidelines for elaborating and reviewing legal measures 
relating to AIDS and HIV infection. The participants believe that these guidelines are a 
useful checklist and could be used by countries in the Region in discussing. adoptin¥. 
amending or reviewing national measures for prevention and control of HIV infectIOn and 
AIDS. 

(4) The workshop process and outcome is an illustration of the use of legal measures as 
a technical support for health promotion and development as endorsed at the Forty-First 
Session of the Regional Committee in September J 990. 

(5) The guidelines should themselves be monitored and reviewed in a few years against 
the experiences of member countries of the Region. 
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4. ETHICAL ISSUES: PUBLIC HEALTH AND INDIVIDUAL RIGHTS 

5. THE ROLE OF THE lAW IN PUBLIC HEALTH AND AIDS 

6. TESTING FOR HIV: PUBLIC HEALTH SURVEILLANCE AND 
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7. SUMMARY PRESENTA nONS OF COUNTRY REPORTS 

8. INTERNATIONAL TRAVEL FOR BUSINESS, TOURISM AND MIGRATION 

9. PROSTITUTION AND THE SEX INDUSTRY 

10. DRUG USE. PARENTERAL INJECTION AND THE LAW 

11. PRISONS: A SPECIAL SITUATION 

12. HEALTH EDUCATION IN THE SCHOOLS. THE CLINICS AND THE MEDIA 

13. ANTIVIRAL REMEDIES AND ETHICAL AILMENTS 

14. DRAfTING GUIDELINES FOR REVIEWING AND FORMUlATING 
LEGISlATIVE MEASURES FOR HIV PREVENTION AND CONTROL 

15. EVALUATION 

16. CLOSING CEREMONY 
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FACILITATOR OUTLINE 

SCHEDULE 

There are several topics scheduled for four small group sessions. 

Man 1600 - 1730 

- Testing for HIV 

Tups 1100 - 1200 

- International travel 

Tues 1430 - 1600 

Prostitution 
Drug Use 
Prisons 

~ed 0830 - 0930 

Health Education in Schools 
Targeted Health Education 
Anti-viral Remedies 

L\CILITATORS 

The participants will be divided into three groups. Each group will be lead b:; ;; 
fal" i 1 i tator and are designated as follows: 

Group A: 
Group B: 
Group C: 

Philip Bates 
Katarina Tomasevski 
Michael Kirby/John Peabody 

At the beginning of each session a rapporteur should be selected from among the 
pc.rticipants. The rapporteur will need to report to the plenary, usually just after 
the small group discussions. Their report should be five minutes long. This should 
a1101' time for discussion during the plenary. The facilitator will need to limit the 
group reports to allow for this, however. 

TOPICS 

There will be common elements for discussion in the each of the topics. (Six) 
corr.mon questions for discussion might be -

I,That is the objective of the law? Is a legal solution appropriate? 

What is/should be the basis of the law? Is the law based in public 
health principles? Should it be? 
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I,That impact does this law have on infected and unin["cted pC'oll]e! 

What has the experience been with implementing this 1m, (,,. "h.1t d<> 
you expect to happen after suet.l a law is implemented? 

How effective is the law? Wi:l it contribute to AIDS Pre'.'~ntiO\, and 
Control? 

Are there 
rights? 

any conflicts between public health issues 
Are there any conflicts with existing laws? 

and individual 

These issues should be covered in the Rapporteur's report to the plenary. 

For each session there is a modicum of subject specific material that co'~ld I". 
addressed by the participants. These topics are listed below. The gr.)up is also 
d~signated. These issues should also be considered in preparing the pl"l,ary r<'l,wrt . 

. \11 groups: 

Testing for HIV: Public Health Surveillance and Individual DiaEnos:s 

h~)at are the objectives of the different types of testing? 
How does case detection screening differ from a populatiot! s~lrvey 
(ie intervention vs. prevalence) 

Is identifying personal information necessary? To what extent'? 

Should contact tracing be instituted? Is it effective in tl,,· 
control of STD's? 

I~)at is the role of confidentiality in testing? How is it 
safeguarded? 

All groups: International travel for business, tourism and migration 

What persons are presently tested before entering the country? 

What testing methodology is used? 

With these methods, who will be identified? Who will be missed? 

hThat is the cost of testing travellers? Is it cost effective? 

Group A: Prostitution and the sex industry 

How Significant is prostitution as a source of HIV transmission 
today? In the future? 

Are there important conflicts between public health concerns and 
the economics of the sex (and tourist) industry? 

Is prostitution legal? Is it monitored by public health officials? 

In countries where prostitution is illegal or carried on outside of 
the law, is it necessary to test prostitutes for HIV infection? 
Should prostitutes and their clients be encouraged or even 
compelled to engage in safe sex practises? Will this be effective? 
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L:roup B: Di·ug Use, Parenteral Injection, and the Law 

How significant is drug use as a source of HIV transmission today? 
In the future? 

What about the permissive effect.s of intoxication 
which alter behavior and lead to higher risk activity? 

Should parenteral drug user be regarded as patients who need help 
rather than as criminals who should be punished? 

Can laws authorising needle exchange programmes be reconciled with 
laws against the illegal use of addictive drugs? Do needle 
exchange programmes undermine the authority of drug enforcement 
laws? 

~roup C: Prisons, a Special Situation 

Should all prisoners be tested for HIV? For drug use? What method 
should be used for testing for HIV? 

How significant, in epidemiological terms, is prison captivity ~s a 
sourCE of HIV infection and transmission? What are the factors 
which cons tribute to this and can they be controlled? 

Can homosexual coercion in prison be prevented? Should condolns IJC 
distributed? 

Should prisoners and prison staff be informed about AIDS and shnuld 
programmes be set up to reduce the spread of AIDS in jails? 

c;roup A: Health Education in Schools 

Should information be given in schools on health education? 
Sex education? 

If so, at what age and by whom? How detailed and explicit? 

Should parents have the right to withdraw the child? 

Does the provision of technical information encourage children to 
practise sexual behaviour? 

Group B: Target Health Education in Clinics and the Media 

Should there be any restriction on who is given health education 
materials? Condoms? 

What is the role of the media? Should legal measures be enacted to 
restrict the disclosure of HIV infected people? 

Should the law provide for health education for all members of 
society regardless of their activities? 
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Group c: Anti-viral Remedies and Ethical Ailments 

Is AZT available? Should it be provided free of charge to all AIDS 
patients? To all HIV infected inc'.ividuals? 

Are the current methods for testing drugs (clinical trials) 
appropriate? Is it fast enough? 

Should drug technology be made available to all HIV infected 
people? How should developers and manufacturers be compensated? 

Should drug and vaccine trials be carried out in developing 
countries? 

~;ote: The small group sessions scheduled for Wed morning may not have relevant 
health legislation written in most countries. These issues are included to discuss the 
ethical dilemmas that often arise in these topics in different countries in the re~ion 

A facilitators meeting will be arranged on Monday just after the reception and 
Tuesdav evening after the final session. Group devisions for Tuesday afternoon alld 
\\'~:>dnE'sday morning can be reassigned at that time based on participant interest. Pl(~.:ls(> 

em"as your participants to see if they have a preference though we will try to di\'ide 
:lw groups fairly according to size and language capability. 
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FACILITATORS OUTLINE 

What is the objective of the law? Is a legal solution appropriate? 

What is/should be the basis of the law? Is the law based in public 
health principles? Should it be? 

What impact does this law have on infected and uninfected people? 

What has the experience been with implementing this law or what do 
you expect to happen after such a law is implemented? 

How effective is the law? Will it contribute to AIDS Prevention 
and Control? 

Are there any conflicts between public health issues and individual 
rights? Are there any conflicts with existing laws? 

Testing for HIV: Public Health Surveillance and Individual Diagnosis 

What are the objectives of the different types of testing? How 
does case detection screening differ from a population survey 
(ie intervention vs. prevalence)? 

Is identifying personal information necessary? To what extent? 

Should contact tracing be instituted? Is it effective in the 
control of STD's? 

What is the role of confidentiality in testing? How is it 
safeguarded? 

International travel for business, tourism & migration 

What persons are presently tested before entering the country? 
What testing methodology is used? 

With these methods, who will be identified? Who will be missed? 

What is the cost of testing travellers? Is it cost effective? 

Prostitution and the sex industry 

How significant is prostitution as a source of HIV transmission 
today? 
In the future? 
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Are there important conflicts between public health concerns and 
the economics of the sex (and tourist) industry? 

Is prostitution legal? Is it monitored by public health officials? 

In countries where prostitution is illegal or carried on outside of 
the law, is it necessary to test prostitutes for HIV infection? 
Should prostitutes and their clients be encouraged or even 
compelled to engage in safe sex practises? Will this be effective? 

Drug Use, Parenteral Injection, and the Law 

How significant is drug use as a source of HIV transmission today? 
In the future? What about the permissive effects of intoxication 
which alter behavior and lead to higher risk activity? 

Should parenteral drug user be regarded as patients who need help 
rather than as criminals who should be punished? 

Can laws authorising needle exchange programmes be reconciled with 
laws against the illegal use of addictive drugs? Do needle 
exchange programmes undermine the authority of drug enforcement 
laws? 

Prisons, a Special Situation 

Should all prisoners be tested for HIV? For drug use? What method 
should be used for testing for HIV? 

How Significant, in epidemiological terms, is prison captivity as a 
source of HIV infection and transmission? What are the factors 
which constribute to this and can they be controlled? 

Can homosexual coercion in prison be prevented? Should condoms be 
distributed? 

Should prisoners and prison staff be informed about AIDS and should 
programmes be set up to reduce the spread of AIDS in jails? 

Health Education in Schools 

Should information be given in schools on health education? 
Sex education? 

If so, at what age and by whom? How detailed and explicit? 

Should parents have the right to withdraw the child? 

Does the provision of technical information encourage children to 
practise sexual behaviour? 

Target Health Education in Clinics and the Media 
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Should there be any restriction on who is given health education 
mat(ll-ials? Condoms? 

~\That is the role of the media? Should legal measures b(' ennctc-d tCl 
restrict tIlE' disclosurp of HIV '.l1fected people? 

Should the law provide for health education for all members of 
society regardless of their activities? 

.\I1~ i-\Tiral Remedies and Ethical Ailments 

Is AZT available? Should it be provided free of charge to all AIDS 
patients? To all HIV infected individuals? 

Are the current methods for testing drugs (clinical trials) 
appropriate? Is it fast enough? 

Should drug technology be made available to all HIV infected 
people? How should developers and manufacturers be compensated? 

Should drug and vaccine trials be carried out in developing 
countries? 
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GUIDELINES FOR REVIEWING AND ELABORATING LEGAL MEASURES 1 

IN AIDS PREVENTION AND CONTROL 

I. WHO WESTERN PACIFIC REGIONAL WORKSHOP 

These guidelines were prepared at the Western Pacific Regional Workshop on Legal 
and Ethical Aspects of AIDS and HIV Infection which was held in Seoul, Republic of 
Korea from 23-25 July 1990. The report of the workshop is available from the Western 
Pacific Regional Office of World Heath Organization. The majority of countries in the 
Region, (and in the world), have adopted legal measures in regard to HIV / AIDS. The 
participants at the workshop agreed that it would be useful to develop guidelines for 
evaluating current, and elaborating future, legal measures for the prevention and control of 
HIV / AIDS. These could serve as a checklist for use by countries when considering legal 
measures. 

II. PreliminaO' Assumptions 

I. Cultural and national2 issues need to be considered in the context of each 
country and area in evaluating legal measures concerning HIV and AIDS; 

2. Understanding the epidemiology and transmission of HIV and AIDS is critical 
for strategies limiting the impact of the AIDS pandemic; 

~. There is as yet no vaccine or cure for HIV infection or AIDS; 

4. Social and behavioural strategies are at present of paramount importance in 
limiting the spread of HIV infection; and 

5. Existing legislation in general public health, communicable diseases, and 
sexually transmitted diseases needs to be re-evaluated for its impact, efficacy, and 
social and individual needs. 

III Checklist for a le~al measure 

Before reviewing present or proposing further elaboration of legal measures 
concerning HIV / AIDS, it is desirable that the following checklist be considered: 

A. Defining the objective: 

1 Legal measures include all sources of law in a country. 

2National is used as a generic term for all relevant levels of legal authority in the 
country/area. 
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1. The object of the proposed legal measure should be defined with precision; 

2. It should be based on current scient ific knowledge and current public health 
strategies; 

J. It should be asked whether a legal solution is necessary or appropriate to 
achieve the object or whether non-legal measures (e.g. public education or proper 
professional practice) would be adequate; and 

4. Any coercive provisions in legal measures should be restricted to the 
achievement of the object as defined and care should be taken to avoid the over
extension of the law. 

B. Proposin~ a Legal Measure 

5. A legal measure may need to be established in order to enable or protect the 
capacity to: 

(a) provide public health education; 

(b) maintain confidentiality; 

(c) protect against discrimination; and 

(d) encourage professional ethics. 

C. Testing the measure: 

6. Against any national constitutional provisions, especially those for the 
protection of individual rights; 

7. Against existing international obligations; 

8. Against the World Health Organization's Global Strategy for AIDS 
prevention and control; 

9. In order to evaluate existing legal measures in the fields of public health, 
criminal law, immigration law, etc.; and 

10 In order to evaluate public health strategies or other national measures 
already adopted or applying to AIDS prevention and control. 

D. Assessin~ the Impact 

11. If the proposed measure limits individual rights, the restriction should be: 

(a) either with the voluntary consent of the affected individual or clearly 
authorized by law; 

(b) shown to be necessarily required for a clearly established public health 
purpose; and 
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(c) limited and strictly proportional to the achievement of the defined 
object. 

E. Implementatin& the Measure 

12. The implementation of the measure should: 

(a) ensure co-ordination with other relevant agencies (e.g. health 
administration of justice. education. employment. welfare. immigration. 
travel and tourism); and 

(b) ensure conformity with the defined objective. 

IV. Legal Measures may be useful in the foUowin& areas 

1. Notification of AIDS and of HIV infection: 

- Should it be obligatory to report AIDS cases? HIV infection? 

- What details should be required with notification? 

- Which individuals and bodies should be specified to report 
AIDS and HIV infections 

- What standard criteria. forms and procedures for notification 
should be established? 

- How will confidentiality be protected? 

2. Safety measures to prevent the transmission of HIV infection within the 
health care system: 

- How should patients be protected? 
- How should health professionals be protected? 
- Are disposal systems required for infectious materials? 
- Is there a measure or are there practices requiring aU blood 

products to be screened for HIV antibodies? 

3. Reducing social impact for HIV infected people and their families: 

- What measures are established to offer protection from stigmatization and 
discrimination? 

- Does the measure provide access to counselling and health care? 

- Does the measure specify which measures may be taken against HIV
infected persons who behave irresponsibly? 

- Should health care workers be obliged by law not to discriminate and to 
care for HIV infected people? 
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V. Lel:al Measures which need careful consideration or reconsideration: 

Amongst others these include -

- Legal measures which require compulsory HIV testing of specific 
population categories; 

- Legal measures that provide for the disclosure of personal identity 
of HIV -infected persons and persons with AIDS; 

- Legal measures entailing criminal or civil liability for the 
transmission of HIV infection; 

- Legal measures requiring HIV -infected persons to adopt specific 
behaviour, or placing restrictions upon their behaviour; 

- Legal measures which use imprecise concepts because they: 

- fail to distinguish between the individual and a 
group with which individual is associated; and 

- fail to distinguish individual behaviour and risk 
factors; 

- Legal measures which may be discriminatory against groups or 
individuals. 

VI. Periodic review of lel:al measures 

While the law can contribute to AIDS prevention and control, legal measures may 
also undermine this effort if they are inappropriate or ineffective. Legal measures should 
constitute an integral component of national AIDS prevention and control. They ought to 
be reviewed (as with any other component) to determine their efficiency, effectiveness and 
impact. The indirect and symbolic effects of legal measures need to be taken into account. 
These include the generation of publicity and educational efforts. 

- A review should be conducted at regular intervals; and 

- Criteria should be developed to determine the effectiveness of 
specific legal measures in AIDS prevention and control. 

VII Ethical Issues in AIDS Prevent jon and Control 

There is often a close relationship between legal and ethical issues particularly in the 
area of AIDS prevention and control. Although ethical prinCiples may not be explicitly 
included in the texts of legal measures for AIDS, it is stressed that efforts for the 
prevention and control of HIV infection should be based on reasoned ethical principles 
which are expressed and open for professional and public discussion and criticism. 

In preparing legal measures, the following are recommended: 

1. Acknowledge existing ethical principles, in particular medical and research 
ethics, apply to HIV and AIDS as in any other health-related fields; 
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2. Review and. where necessary. strengthen national mechanisms for the 
promotion and application of ethical principles in AIDS prevention and control; 

3. Ensure that aU individuals directly or indirectly involved in the care of people 
with HIV / AIDS acknowledge an obligation to accept the (small) risk inherent in 
caring for HIV infected people; and 

4. Accept that compassion and understanding to fellow human beings provide 
the basis for appropriate and effective laws. 
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