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ANNEX 

ORGANISATION INTERNATIONALE DU TRAVAIL INTERNATIONAL LABOUR ORGANISATION 

TRIBUNAL ADMINISTRATIF ADMINISTRATIVE TRIBUNAL 

Registry's translation, 
the French text alone 
being authoritative. 

FORTY-NINTH ORDINARY SESSION 

In re LHOEST (No. 2) Judgment N o . 537 

THE ADMINISTRATIVE TRIBUNAL, 

Considering the complaint filed against the World Health 
Organization (WHO) by M r . Charles Jean Lhoest on 29 December 
1981 and brought into conformity with the Rules of.Court on 
22 J a n u a r y 1982, the W H O 1 s reply of 31 March., the complainant's 
rejoinder of 26 M a y and the WHO'S surrejoinder of 17 June 1982; 

Considering Article II， paragraph 5, of the Statute of the 
Tribunal, Section 700 and Rule 930 of the WHO Staff Rules as 
in force up to 31 December 1977， WHO Staff Regulation 12.2 and 
WHO Staff Rules 0 2 0 , 1030.3 and. 1050.4； 

1 
Having examined the written evidence and disallowed the 

complainant's application for oral proceedings； 

Considering that the material facts of the case are as 
follows : • 

A . The complainant, a Belgian citizen, joined the headquarters 
staff of the W H O in I960. For reasons of health he had to stop 
work on 28 M a y 1 9 7 9 . On 16 June 1980 the Chief of Personnel 
informed him that h e would be paid a disability benefit from 
the United. Nations Joint Staff Pension Fund and that his 
contract of appoint^ieîi-t would be terminated for reasons of 
h e a l t h , in accordance with Staff Rule 1030, on 2 December 1980. 
He is entitled to a termination indemnity under Rule 1030.3.4. 
H o w e v e r , the sums paid, as disability benefit have been deducted. 
The deductions are stated to have been made under Rule 1030.3.4, 
the English text of which, prescribes:• 

"[A staff member ...] shall receive a termination payment 
at the rate set out in Rule 1050/4, provided that the 
total payments in 1030.3.2 [the disability benefit], 
1030.3.3 and 1050.4 due in the 12 months following 
termination are not more than one year's pensionable 
remuneration less staff assessment.“ 
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The French version of the rule, as approved by the Executive 
Board of the WHO on 21 January 1978, omitted the reference to 
1030.3.2, and on 5 December 1980 the complainant asked the 
WHO to calculate his indemnity in accordance with the French 
version. On 17 February 1981 the Chief of Personnel 
confirmed the deductions, and the complainant appealed to the 
Board of Inquiry and Appeal. In its report of 11 September 
1981 the Board recommended that the Executive Board be invited 
to confirm one version or the other and that the complainant 1 s 
claim be reviewed in the light of the B o a r d 1 s decision. B y 
a letter of 5 October 1981, which is the decision impugned, 
the Director-General informed the complainant that he rejected 
the recommendations. 

B . The complainant observes that of the two language versions 
of Rule 1030.3 approved by the Executive Board the French is 
more favourable to h i m . Although the Administration decided 
in March 1980 to bring the French into line with the English, 
it failed to seek the Board's approval, and the French version 
approved by the Council is therefore still valid. Both 
versions are authentic, and the Administration m a y not choose 
between them. Besides, the complainant stopped work in 1979, 
before the Administration even sought to alter the French 
version. Had the valid French text been applied he wôuld have 
received a net total of 62,120.30 Swiss francs. In fact the 
WHO has wrongly deducted the annual amount of his disability 
benefit to give a total of only 3,469 Swiss francs. He 
observes that he consented to the termination only in 
expectation of the larger sum, and the cut has caused him 
serious financial hardship. He invites‘the Tribunal to declare 
that the French text of Rule 1030.3 as adopted by the Board in 
1977 should be applied, to quash the decision of 5 October 1981 
and to award him 10,000 French francs as costs. 

С. In its reply the WHO observes that both at 16 June and at 
3 December 1980 the two language versions were identical. It 
doubts whether the irregularity alleged by the complainant -
that the Board did not formally approve the corrected French 
version 一 falls within the scope of Article 工工 of the Statute 
of the Tribunal. In any case the complaint is devoid of 
merit. The Administration was entitled to remove the 
disparity between the two versions, which was due merely to 
an oversight in producing the French text. It was clear from 
the paper submitting the new rule to the Board and dated 
8 December 1977 that the proposed amendments to Rule 1030 
were mere matters of drafting and not intended to alter the 
substance. The old rule, 930.3, already required deduction 
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of Pension Fund benefits from the termination indemnity where 
the total of indemnity and benefits exceeded the equivalent 
of ona year's salary. The Board's intention was therefore 
not to depart from that rule, and all that was needed, since 
the error was not wilful, was a correction of the French 
version. There was no obligation under WHO Staff Regulation 
12.2 to submit such a correction to the Board. 

D . In his rejoinder the complainant observes that according 
to Regulation 12.2 and Rule 020 the Staff Rules may be amended 
by the Director-General only subject to confirmation by the 
Executive Board and without prejudice to the， acquired rights 
of the .staff. The complainant had. an acquired right which • 
was impaired Ъу the purported "correction", and the "corrected" 
French, version could not properly come into force until 
approved Ъу the Board. The Administration wrongly asserts its 
right to correct a rule where there was no wilful error and 
whether it alone declares correction was needed. This is 
contrary to legislative practice and to the WHO'S own practice. 
The paper submitting the text to the Board and dated 8 December 
1977 stated that some amendments were only changes of drafting: 
even if there is no change of substance the Administration 
apparently feels obliged to seek the Board's approval. The 
paper even said that some changes were being submitted because 
the English and French versions were not always identical. 
W h y then was the correction removing the disparity between 
the versions of Rule 1030 not also submitted to the Board? 
Lastly, it is mistaken to say that the amendment did not 
change old Rule 930: the old and the new rules are quite 
different. 1 

E . In its surrejoinder the WHO repeats that there was no 
intention in 1977 of altering the substance of the old rule, 
and observes that it was, beyond -doubt, the English version 
which fulfilled the Board's purpose and intention. All that 
the Director-General did was to bring the French into line 
by correcting a typing error. There is a distinction between 
an amendment affecting the staff's rights and the mere -
correction of an obvious material error, the procedure for the 
latter being less formal. Besides, even if the correction of 
the French .yas invalid, the complaint would fail because the 
WHO is "bound, to carry, out the Board's purpose and intention 
Ъу applying the English version. • 
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CONSIDERATIONS : 

1 . The complainant used to hold a permanent appointment 
with the World Health Organization but had to stop work on 
28 M a y 1979 because of serious illness. On 5 December 1979 
he was granted sick leave "under insurance cover" not to 
exceed one year. His health had not improved by the end of 
the year and he was awarded a disability benefit by the United 
Nations Staff Pension Committee. 

The matter in dispute between the complainant and the 
WHO relates to a "termination payment" payable to him by-
virtue of Staff Rule 1030.3.4. 

2. The text the .complainant is relying on is the French 
version of Rule 1030.3.4 as in force in 1979. This provides 
that a staff member whose appointment is terminated under 
Rule 1030 shall receive a termination payment at the rates set 
out in Rule 1050.4', provided that "the total payments in 
1030.3.3 and 1050.4" due in the twelve months following 
termination are not more than one year 1 s pensionable remunera-
tion less staff assessment. 

If this is the correct rule there is no doubt, and the 
WHO does not deny, that from the complainant's termination 
payment are deductible only payments that may have been due to 
him under 1030.3.3 and 1050.4. 

The WHO contends that there was a material error in the 
rule and that it needs to be supplemeïited Ъу reference to the 
English version. This prescribes payment of the termination 
payment at the rates set out in Rule 1050.4 provided that 
"the total payments in 1030.3.2, 1030.3.3 and 1050.4" due in 
the twelve months following termination are not more than one 
year's pensionable remuneration less staff assessment. Thus 
the English text provides for the deduction of sums paid 
under Rule 1030.5.2 whereas the French does not. It is 
Rule 1030.3.2 that provides for payment of a disability-
benefit in accordance with the rules of the Pension Fund. If 
the disability benefit is subtracted from the complainant's 
termination payment he will obviously be paid much less. 
Indeed he says that if the French version of 1030.3.4 is 
applied he gets 62,120.30 Swiss francs; Ъу the English, 
version, he is paid only 3,469 Swiss francs. 

The text of 1030.3 was approved by the Executive Board 
in 1978. The French was in the terms which, the complainant 
cités; the English included the reference to 1030.3.2. 
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3. The WHO'S first plea is that the text the Board 
really adopted was the English, the French translation being 
erroneous. » 

Its second plea is that the error was put right in a new 
edition of the Staff Rules published in March 1980. Since 
the complainant retired in December 1980, he cannot in any 
event rely on a superseded text. 

4 . The second part of this plea fails. The Executive 
Board adopted the French, version of 1030.3.4, and the 
Executive Board alone could amend it. Instead it was the 
Director—General who decided to alter the French text, and 
the fact that he did is immaterial since according to 
Rule 020 the Director-General•s authority is limited to 
making proposals for amendment. Only where the alteration 
consists merely in correction of a straightforward material 
error is the Director-General competent to act. Accordingly 
his so-called "correction" is in itself null and v o i d . Either 
he discovers an error, and the original text must be applied; 
or else he alters the adopted text without being competent to 
do so. 

5. What the Tribunal has to decide is which text the 
Board actually adopted. 

Both the French and the English are authentic. In.such 
circumstances the Tribunal will interpret the texts according 
to the usual methods. This approach may of course put the• 
complainant in an awkward position. A staff member m a y act 
on an explicit provision and later discover it to be 
erroneous. This may be an important consideration of equity, 
but it cannot Ъе maintained on that account that it is for 
each staff member to choose the language version which suits, 
him best. The Organization's negligence - and that is 
undoubtedly what the error is - may Ъе remedied by awarding 
compensation where the complainant proves injury attributable 
to the Organization. 

In his paper of 8 December 1977 the Director-General 
explained to the Executive Board that the amendments he was 
inviting it to approve formed part of an overhaul of the 
rules, which had not been properly brought up to date for 
over twenty"years. Most of tne changes were, he said, merely 
a matter of drafting. But he did propose•some substantive 
changes he thought necessary for the efficiency of personnel 
management and to bring WHO rules into line with those of the 
United Nations system in general. The altered provisions 
were reproduced in Appendices I and II to the paper, but 
1030.3.4 appears neither among the new rules in Appendix I nor 
among the amended ones in Appendix II. 
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The Executive Board approved the new rules without 
change on 21 January 1978. 

'6. From the foregoing one thing is clear. Since there 
was no substantive change in 1030.3.4 in 1978, the correspond-
ing text is to Ъе found in the Old set of rules. It was in 
fact Rule 930.3.，whicii read: 

"Staff members whose appointments are terminated for 
physical or mental disability shall receive a 
termination payment at the rates provided in 
Rule 950.4, not exceeding that amount which, 
together with the benefits provided in Section 700 
equals one year's salary." 

Thus both old Rule 950.3 and new Rule 1030 set restric-
tions on the amount of the termination payment. 

The dispute relates to one of those restrictions, the 
deduction of the disability benefit, and the Tribunal will 
determine whether such deduction is covered by Section 700. 
The answer is not quite straightforward. 

Section 700 of the old rules, in the form submitted to 
the Tribunal Ъу the W H O , had four parts, of which only the 
first two are relevant in this case. 

Rule 710, which was headed "Accident and illness 
insurance", related to illness insurance benefits, which are 
covered in the new rules Ъу 1030.3.3. There is no difficulty 
on this point. i 

Rule 720, entitled "Compensation for service-incurred 
accidents or illnesses", provided for the grant of compensa-
tion in such contingencies. It read: 

"A staff member shall be entitled to compensation in 
the event of illness, accident or death attributable 
to the performance of official duties.on behalf of 
the Organization, in accordance with, rules 
established by the Director-General. A n y benefits 
payable Ъу the Staff Pension F u n d , under the 
Organization's .accident and illness insurance 
policy or from the Staff Health Insurance shall 
be taken into account in establishing the 
compensation payable." 
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7. The WHO argues that this rule is the same as new 
Rule 1030.3.2, which says that a staff member terminated 
under .Rule 1030 "may be entitled to a disability benefit 
in accordance with the rules of the Pension Fund". 

The argument is mistaken. There are in fact appreciable 
differences between old Rule 720 and new Rule 1030.3.2. One 
is that the aid rule applied only in the event of service-
incurred Accident or illness, whereas Rule 1030.3.2 is 
general. Other differences are also relevant. For example 
in the old text the compensation prescribed in Rule 720 was 
to some extent subsidiary, whereas in Rule 1030.5.2 it is not. 

The WHO observes that the purpose of the reference to. 
Section 700 in old Rule 930.3 was not to indicate when the 
disability benefit was to be deducted from the payment due in 
the event of termination for reasons of health. On the 
contrary, says the W H O , what Rule 930.3 meant was that the 
payment calculated at the rates set in Rule 950.4 should be 
reduced by a sum which, added to amounts payable under 
Section 700, would equal one year's salary. And the disability 
benefit is one of the amounts payable under Section 700. 

8 . The Tribunal takes the view that, although Rule 950.5 
referred to the full text of Section 700 as relevant in 
determining the maximum amount of the termination payment, the 
restrictions applied only in respect of the benefits due to 
the individual staff member under the section. In fact 
Rule 720 would not have applied to the case of the complainant, 
whose illness is not service-incurred, and had his appointment 
been terminated under the old rules he could not have relied 
on Rule 720. Admittedly he would in all likelihood have been 
paid a disability benefit, under some other rule, but the WHO 
does not cite any other provision of the old set of rules which 
would, have precluded the accumulation of benefits and payments. 

The WHO'S argument accordingly fails, and the case с ал Ъе 
settled without difficulty. Inasmuch as it was not the 
Executive Board'.s purpose to alter the nmnber of deductions 
which may be made from the termination payment, only the 
French text reflects the Executive Board's intent, provided 
at least that the staff member's illness is not service-
incurred . This may not appear a fair solution, but it is the 
one required by strict interpretation of the texts. The 
impugned decision must therefore be set aside and the 
complainant referred back to the WHO for recalculation of the 
Rule. 1030.3.4 payment in accordance with the French text of 
the rule. 

9. The Tribunal also awards the complainant 2,000 Swiss 
francs in costs. 
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DECISION: 

For the above reasons, 

1 . The impugned decision is quashed and the complainant 
is referred back to the WHO for recalculation of the 
benefit prescribed in Rule 1030.3.4. 

2. The complainant is awarded 2,000 Swiss francs in 
costs. 

In witness of this judgment Ъу M r . André Grisel, President, 
M r . Jacques Ducoux, Vice-President, and the Right Honourable 
Sir William Douglas, P.C., Deputy Judge, the aforementioned 
have hereunto subscribed their signatures as well as myself, 
Allan Gardner, Registrar of the Tribunal. 

Delivered in public sitting in Geneva on 18 November 1982. 

(Signed) 

André Grisel Jacques Ducoux William Douglas 

A.В. Gardner 



/麵 W O R L D HEALTH O R G A N I Z A T I O N EB72/9 C o r r . 

O R G A N I S A T I O N M O N D I A L E D E LA SANTÉ ENGLISH ONLY 

E X E C U T I V E B O A R D 

S e v e n t y - s e c o n d S e s s i o n 

P r o v i s i o n a l agenda item 14 

16 M a y 1983 

C O N F I R M A T I O N OF A M E N D M E N T T O STAFF RULE 1030.3.4 

R e p o r t by the D i r e c t o r - G e n e r a l 

C O R R I G E N D U M 

O n page 3， p a r a g r a p h 3.3 should be r e p l a c e d by the f o l l o w i n g text: 

"3.3 A f t e r a p p e a l i n g to the W H O H e a d q u a r t e r s B o a r d of I n q u i r y and A p p e a l , 

w h o s e recorameridations the D i r e c t o r - G e n e r a l r e j e c t e d , the staff m e m b e r 

submitted a c o m p l a i n t to the ILO A d m i n i s t r a t i v e Tribunal. f f 
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12 May 1983 

'NOeXEO 

WORLD HEALTH ORGANIZATION 

ORGANISATION MONDIALE DE LA SANTÉ 

EXECUTIVE BOARD 

Seventy-second Session 

Provisional agenda item 14 

CONFIRMATION OF AMENDMENT TO STAFF RULE 1030.3.4 

Report by the Director-General 

Amendments to the Staff Rules made by the Director-General are 

submitted for confirmation by the Board in accordance with Staff 

Regulation 12.2 

Following Judgement N o . 537 delivered on 18 November 1982 by 

the ILO Administrative Tribunal, it has been found necessary to 

amend the text of Rule 1030.3.4 in order to avoid any future 

problems of interpretation concerning the maximum amount of 

indemnity due in case of termination for reasons of health. This 

amendment has no budgetary implications. 

The Board is invited to consider a draft resolution (contained 

in section 5) confirming this amendment to Rule 1030.3.4. 

1 • Background 

1.1 In January 1978 the Director-General reported (in document EB6l/29 and Corr.1)^ to the 

Executive B o a r d , for its confirmation in accordance with Staff Regulation 12.2,^ amendments 

arid additions he had decided to make to the Staff R u l e s , according to the "Scope and purpose" 

of the Staff Regulations 

1.2 As he stated, the Staff Rules he was so reporting fell into three categories, namely: 

1.2.1 Rules that were new (which were listed in Annex to document EB61/29); 

1.2.2 Rules whose substance had been slightly amended (which were listed in 

Annex 25 to document EB6l/29)； 

1.2.3 Rules whose wording had been amended editorially for greater clarity 

but without change in substance, These were not identified in a 

separate listing. 

1.3 At its sixty-first session the Executive Board confirmed the amendments made to the Staff 

Rules by the Director-General.& 

WHO Basic Documents, 33rd e d . , 1983’ P . 9 2 . 

WHO Official Records , N o . 2 4 4 , 1978’ Annex ( 

WHO Basic Documents, 33rd ed .， 1983 ’ p . 87 . 

WHO Official Records , N o . 2 4 4 , 1978， Annex f '•>, Appendix 

WHO Official Records , N o . 244， 1978， Annex ( 3, Appendix 

Resolution EB61.R20. 

^ í i ’ 
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1.4 Due to a typing error which unfortunately was noticed only several months later, there 

was a divergence between the English and French texts of Staff Rule 1030.3.4 as reported by 

the Director-General to the Executive Board in document EB6l/LNF.D0C./NO. 1 . H o w e v e r , since 

this Rule was not mentioned in either Annex 1 or Annex 2 mentioned above, it was clear that no 

change in substance had been intended by the Director-General. The error consisted of the 

omission from the French text of a reference to Staff Rule 1030.3.2 which was included in the 

English text. The text in the two language versions as shown in document EB6l/lNF.D0C./NO. 1 

was as follows: 

shall receive a termination payment at the rates set out in Rule 1050.4, provided 

that the total payments in 1030.3.2, 1030.3.3 and 1050.4 due in the 12 months 

following termination are not more than one year's pensionable remuneration less 

staff assessment； 

reçoit une indemnité pour résiliation d'engagement selon le barème figurant à 

l'article 1050.4 sous réserve que le total des sommes qui doivent lui être 

versées en vertu des articles 1030,3.3 et 1050.4 au cours des 12 mois suivant 

la fin de 1'engagement ne soit pas supérieur à une année de rémunération soumise 

à retenue pour pension déduction faite de 1 1 impôt du personnel； 

1.5 After each Executive Board session which confirms amendments to the Staff Rules the 

Director-General arranges for an updated set of Rules to be distributed to staff members. 

Because the typing mistake went unnoticed even after the sixty-first session of the Board the 

divergence between the English and French versions was carried over into the reprint issued to 

all staff members when the Staff Rules were republished in 1978， following the Executive 

B o a r d 8 s confirmation, as well as in the 1979 reprint. 

1.6 W h e n this mistake was noticed it was decided to correct the French text to bring it into 

conformity with the English text on the occasion of the reprint of all Staff Rules issued to 

staff members in March 1980. Since the Director-General was merely correcting a typographical 

error with no intention of altering the intent of the Staff Rule concerned, this correction 

was not reported to the Executive Board• 

2• The effect of the two versions of Staff Rule 1030,3.4 

2.1 Staff Rule 1030,3.4 deals with the indemnity payable to staff members terminated for 

"reasons of health". This Rule states that the indemnity, together with all other benefits 

payable in the first year after termination, should not exceed one year's "salary 1 1 (defined 

as terminal remuneration less staff assessment). 

2.2 T h e rules of all the organizations in the United Nations common system specify that a 

staff member may not cumulate a Pension Fund disability benefit and such a termination 

indemnity beyond an amount representing one y e a r
1
 s "salary

1 1
. Therefore the disability benefit 

is taken into account for the calculation of the maximum termination payment of one year
1
 s 

terminal remuneration less staff assessment. It is this principle that is given force by the 

reference to Rule 1030.3.2 in Rule 1030.3.4, 

2.3 Contrary to this principle, which is adhered to by the other organizations in the United 

Nations system, the inadvertent omission in the French version of a reference to Rule 1030.3.2 

meant that in a case of termination for reasons of health the staff member might be entitled 

under the French version to an amount in excess of the maximum of one year
1
 s salary prescribed 

in the English version of the Staff R u l e s . 

3• Subsequent developments 

3.1 In December 1980 a staff member's appointment was terminated "for reasons of health". 

In accordance with Rule 1030.3.4 (which by this time was the same in both its English and 

French v e r s i o n s , as explained in paragraph 1.6 above), the disability benefit, which was 

payable to him by the United Nations Joint Staff Pension F u n d , was included in calculating 

his termination indemnity, which was then limited to one year's "salary". 
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3.2 The staff member's request to have his indemnity calculated according to the 1979 French 

version of the R u l e was rejected by the Director-General on the grounds that that version had 

contained a typing error and was in any case inapplicable to his case since the error had been 

corrected before the date of the termination of his appointment. 

3.3 After appealing to the WHO Headquarters Board of Inquiry and A p p e a l , on whose recommendation 

the Director-General rejected the a p p e a l , the staff member submitted a complaint to the ILO 

Administrative T r i b u n a l . 

3.4 The ILO Administrative T r i b u n a l decided in the staff member's favour. It quashed the 

Director-General's decision not to apply the 1979 French version of the Rule and ordered a 

recalculation of the benefits prescribed in R u l e 1030.3.4. T h e full text of the Tribunal's 

judgement is in the A n n e x (Judgement N o . 5 3 7 , delivered on 18 November 1982). This Judgement 

has been implemented by the O r g a n i z a t i o n . 

4 . Action taken by the Director-General 

T h e Director-General recognizes that the award granted in Judgement N o . 537 was based on 

the erroneous French text of R u l e 1030.3.4， text which was corrected in January 1980. In order 

to clarify this matter entirely and to avoid any future problems of interpretation, the 

Director-General has now amended the text of Rule 1030.3.厶 to read as follows: 

shall receive a termination payment at the rates set out in Rule 1050.4， 

provided that the amount due under that R u l e , together with any periodic 

disability benefits due in the 12 months following termination and payable 

by virtue of the provisions of Section 7， shall not exceed one year‘s 

terminal remuneration less staff assessment； 

5• Draft resolution 

T h e Board may wish to consider the following draft resolution: 

T h e Executive B o a r d , 

Considering the action taken in 1980 by the Director-General to correct the 

French text of Staff Rule 1030,3,4 to align it with the English v e r s i o n , 

CONFIRMS in accordance with Staff Regulation 12.2^" the amendment to Staff 

Rule 1030,3.4 which has been made by the Director-General with effect from 

1 May 1983. 

1 WHO Basic D o c u m e n t s , 33rd e d ” 1 9 8 3， p . 9 2 . 
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ANNEX 

ORGANISATION INTERNATIONALE DU TRAVAIL INTERNATIONAL LABOUR ORGANISATION 

TRIBUNAL ADMINISTRATIF ADMINISTRATIVE TRIBUNAL 

Registry's translation, 
the French text alone 
being authoritative. 

FORTY-NINTH ORDINARY SESSION 

In re LHOEST (No. 2) Judgment N o . 537 

THE ADMINISTRATIVE TRIBUNAL, 

Considering the complaint filed against the World H e a l t h 
Organization (WHO) by M r . Charles J e a n Lhoest on 29 D e c e m b e r 
19.81 and brought into conformity with the Rules of .Court on 
22 January 1 9 8 2 , the W H O ' S reply of 31 M a r c h , the complainant's 
rejoinder of 26 M a y and the W H O ' s surrejoinder of 17 June 1982; 

Considering Article I I , paragraph 5, of the Statute of the 
Tribunal, Section 700 and Rule 930 of the WHO Staff Rules as 
in force up to 31 D e c e m b e r 1 9 7 7 , WHO Staff Regulation 12.2 and 
W H O Staff R u l e s 0 2 0 , 1030.3 and 1050.4; 

1 
Having examined the written evidence and disallowed the 

complainant's application for oral proceedings; 

Considering that the material facts of the .case are as 
follows : ‘ 

A . The complainant, a Belgian citizen, joined the headquarters 
staff of the W H O in I 9 6 0 : For reasons of health hs had to stop 
work on 28 M a y 1 9 7 9 . On 16 June 1980 the Chief of Personnel 
informed him that h e would Ъе paid a disability benefit from 
the Uijited N a t i o n s Joint Staff Pension Fund алб. that his 
c o n t r a c t o f a p po i n t ï Be î i t w o u l d be t e r m i n a t e d , f o r r e a s o n s o f 
h e a l t h , in accordance with Staff Rule 1030, on 2 D e c e m b e r 1 9 8 0 . 
H e is entitled to a termination indemnity under Rule 1030.3.4. 
H o w e v e r , the sums paid as disability benefit have been deducted. 
The deductions are stated, to h a v e been made under Rule 10,30.3.4, 
the English text of whicli prescribes:• 

"[A staff m e m b e r ...] shall receive a termination payment 
at the rate set out in Rule 1050.4, provided that the 
total payments in 1030.3.2 [the disability benefit], 
1050.3.5 and 1050.4 due in the 12 months following 
termination are not more "than .one year's pensionable 
remuneration‘less staff assessment." 
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The French version of the rule, as approved by the Executive 
Board of the WHO on 21 January 1978, omitted the reference to 
1030.3.2, and on 5 December 1980 the complainant asked the 
WHO to dalculate his indemnity in accordance with the French 
version. On 17 February 1981 the Chief of Personnel 
confirmed the deductions, and the complainant appealed to the 
Board of Inquiry and Appeal. In its report of 11 September 
1981 the Board recommended that the Executive Board be invited 
to confirm one version or the other and that the complainant's 
claim Ъе reviewed in the light of the Board's decision. By 
a letter of 5 October 1981, which is the decision impugned, 
the Director-General informed the complainant that he rejected 
the recommendations. 

B . The complainant observes that of the two language versions 
of Rule 1030.3 approved by the Executive Board the French is 
more favourable to him. Although the Administration decided 
in March 1980 to bring the French into line with, the English, 
it failed to seek the Board，.s approval, and the French version 
approved by the Council is therefore still valid. Both 
versions are authentic, and the Administration may not choose 
between them. Besides, the complainant stopped work in 1979, 
before the Administration even sought to alter the French 
version. Had the valid. French, text been applied he wbuld have 
received a net total of 62,120.30 Swiss francs. In fact the 
WHO has wrongly deducted the annual amount of his disability 
benefit to give a total of only 3,469 Swiss francs. He 
observes that he consented t-o the termination only in 
expectation of the larger sum, and the cut has caused him 
serious financial hardship. He invites!the Tribunal to declare 
that the French text of Rule 1030.3 as adopted by the Board in 
1977 should be applied, to quash the decision of 5 October 1981 
and to award him 10,000 French francs as costs. • 

С. In its reply the WHO observes that both at 16 June and at 
3 December 1980 the two language versions were identical. It 
doubts whether the irregularity alleged by the complainant -
that the Board did not formally approve the corrected French 
version - falls within the scope of Article II of the Statute 
of the Tribunal. In any case the complaint is devoid of 
merit. The Administration was entitled to remove the 
disparity between the two versions, which was due merely to 
ал oversight in producing the French text. It was clear from 
the paper submitting the new rule to the Board and dated 
8 December 1977 that the proposed amendments to Rule 1030 
were mere matters of drafting and not intended to alter the 
substance. The old rule, 950.3， already required deduction 
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of Pension Fund benefits from the termination indemnity where 
the total of indemnity and benefits exceeded the equivalent 
of ona year's salary. The Board's intention was therefore 
not to depart from that rule, and all that was needed, since 
the error was not wilful, was a çorrection of the French 
version. There was no obligation under WHO Staff Regulation 
12.2 to submit such a correction to the Board. 

D . In his rejoinder the complainant observes that according 
to Regulation 12.2 and Rule 020 the Staff Rules may be amended 
by the Director-General only subject to confirmation by the, 
Executive Board and without prejudice to the : acquired rights 
of the .staff. The complainant had an acquired right which• 
was impaired Ъу the purported "correction", and the "corrected" 
French version could not properly come into force until 
approved by tha Board. The Administration wrongly asserts its 
right to correct a rule where there was no wilful error .and 
whether it alone declares correction was needed. This is 
contrary to legislátive practice and to the WHO's own practice. 
The paper submitting the text to the Board and dated 8 December 
1977 stated that some amendments were only changes of drafting: 
even if there is no change of substance the Administration 
apparently feels obliged to seek the Board's, approval. The 
paper even said that some changes were teing submitted because 
the English and French versions were not always identical. 
W h y then was the correction removing thé disparity between 
the versions of Rule 1030 not also submitted to the Board? 
Lastly, it is mistaken to say that the amendment .did not 
change old Rule 930: the old and the new rules are quite 
different. 1 ‘ 

E . In its surrejoinder the WHO repeats that there was no 
intention in 1977 of altering the substance of the old rule, 
and observes that it w a s , beyond 'doubt, the English version 
which, fulfilled the Board's purpose and intention. All that 
the Director-General did was to bring the French into line 
Ъу correcting a typing error. There is a distinction between 
an amendment affecting the staff's rights and the m e r e’ 
correction of ал obvious material error, the procedure for the 
latter being less formal. Besides, even if the correction of 
the French 卞as invalid, the complaint would fail because the 
WHO is bound to carry.out the Board's purpose and intention 
Ъу applying the English version. 



In re Lhoest (No. 2) “ Judgment No. 537 P. 7 

CONSIDERATIONS : 

1. The complainant used to hold a permanent appointment 
with the World Health Organization but had to stop work on 
28 M a y 1979 because of serious illness. On 5 December 1979 
he was granted sick leave "under insurance cover" not to 
exceed one year.. His health had not improved by the end of 
the year and he was awarded a disability benefit Ъу the United 
Nations Staff Pension Committee. 

The matter in dispute between the complainant and the 
WHO relates to a "termination payment" payable to him by-
virtue of Staff Rule 1030.3.4. 

2. The text the complainant is relying on is the French 
version of Rule 1030.3.4 as in force in 1979. This provides 
that a staff member whose appointment is terminated under 
Rule 1030 shall receive a termination payment at the rates set 
out in Rule 1050.4> provided that "the total payments in 
1030.3.3 and 1050.4" due in the twelve months following 
termination are not more than one year's pensionable remunera-
tion less staff assessment. 

If this is the correct rule there is no doutt, and the 
WHO does not deny, that from the complainant 1 s termination 
payment are deductible only payments that may have been due to 
him under 1030.3.3 and 1050.4. 

The WHO contends that there was a material error in the 
rule and that it needs to Ъе supplemented Ъу reference to the 
English version. This prescribes payment of the termination 
payment at the rates set out in Rule 1050.4 provided that 
"the total payments in 1030.3.2, 1030.3.3 and 1050.4" due in 
the twelve months following termination are not more than one 
.year's pensionable remuneration less staff assessment. Thus 
the English text provides for the deduction of sums paid 
under Rule 1030.3.2 whereas the French does not. It is 
Rule 1030.3.2 that provides for payment of a disability-
benefit in accordance with the rules of the Pension Fund. If 
the disability benefit is subtracted from the complainant's 
termination payment he will obviously be paid much less. 
Indeed he says that if the French version of 1030.3.4 is 
applied he gets 62,120.30 Swiss francs; Ъу the English 
version, he is paid only 3,469 Swiss francs. 

The text of 1030.3 was approved by the Executive Board 
in 1978. The French was in the terms which the complainant 
cites； the English included the reference to 1030.3.2. 
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3. The WHO » s first plea is that the text the Board 
really adopted, was the English, the Prench translation being 
erroneous. » 

Its second- plea is that the error was put right in a new 
edition of the Staff Rules published in March 1980. Since 
the complainant retired in December 1980, he cannot in any 
event rely on a superseded text. 

4 . The second part of this plea fails. The Executive 
Board adopted the French version of 1030.3.4, and the 
Executive Board alone could amend it. Instead it was the 
Director-General who decided to alter the French text, and 
the fact that he did is immaterial since according to 
Rule 020 the Director-General f s authority is "Limited to 
making proposals for amendment. Only where the alteration 
consists merely in correction of a straightforward material 
error is the Director-General competent to act. Accordingly 
his so-called "correction" is in itself null and v o i d . Either 
he discovers an error, and the original text must be applied; 
or else he alters the adopted text without being competent to 
do so. 

5. What the Tribunal has to decide is which text the 
Board actually adopted. 

Both, the French and the English are authentic. 工rr such 
circumstances the Tribunal will interpret the texts according 
to the usual methods. This approach may of course put the ̂  
complainant in an awkward position. A staff member m a y act 
on ал explicit provision and later digcover it to be 
erroneous. This may be ал important consideration of equity, 
but it cannot be maintained on that account that it is for 
each staff member to choose the language version which suits, 
him best. The Organizationts negligence - and that is 
undoubtedly what the error is 一 m a y be remedied by awarding 
compensation where the complainant proves injury attributable 
to the Organization. 

In his paper of 8 December 1977 the Director-(j-eneral 
explained to the Executive Board that the amendments he was 
inviting it to approve formed part of an overhaul of the 
rules, which had not been properly brought up to date for 
over twenty 4 7years• Most of tne changes were, he said, merely 
a matter of drafting.‘ But he did propose•some substantive 
changes he thought necessary for the efficiency of personnel 
management and "to bring WHO rules into line wi"fch, "those of "the 
United Nations system in general. The altered provisions 
were reproduced in Appendices 工 and II to the paper, but 
1030.3.4 appears neither among the new rules in Appendix I nor 
among the amended ones in Appendix II. 
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The Executive Board approved the new rules without 
change on 21 January 1978. 

、6• From the foregoing one thing is clear. Since there 
was no substantive change in 1030.3.4 in 1978, the correspond-
ing text is to Ъе found in the ôld set of rules. It was in 
fact Rule 930.3, which read: 

"St^ff members whose appointments are terminated for 
physical or mental disability shall receive a 
termination payment at the rates provided in 
Rule 950.4, not exceeding that amount which, 
together with the benefits provided in Section 700 
equals one year's salary." 

Thus both old Rule 930.3 and new Rule 1030 set restric-
tions on the amount of the termination payment. 

The dispute relates to one of those restrictions, the 
deduction of the disability benefit, and the Tribunal will 
determine whether such, deduction is covered Ъу Section 700. 
The answer is not quite straightforward. 

Section 700 of the old rules, in the form submitted to 
the Tribunal by the W H O , had four parts, of which only the 
first two are relevant in this case. 

Rule 710, which was headed "Accident and illness 
insurance", related to illness insurance benefits, which are 
covered In the new rules Ъу 1030.3.3. There is no difficulty 
on this point. i 

Rule 720, entitled "Compensation for service-incurred 
accidents or illnesses", provided for the grant of compensa-
tion in such contingencies. It read: 

"A staff member shall be entitled to compensation in 
the event of illness, accident or death attributable 
to the performance of official duties,on behalf of 
the Organization, in accordance with rules 
established by the Director-General. Any benefits 
payable by the Staff Pension Fund, under the 
Organization's accident and illness insurance 
policiy or from the Staîf Health Insurance shall 
be taken into account in establishing the 
compensation payable." 
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7. The WHO argues that this rule is the same as new 
Rule 1030.3.2, which says that a staff member terminated 
under .Rule 1030 "may be entitled to a disability benefit 
in accordance with the rules of the Pension Fund". 

The argument is mistaken. There are in fact appreciable 
differences "between old Rule 720 and new Rule 1030.3.2. One 
is that the old rule applied only in the event of service-
incurred Accident or illness, whereas Rule 1030.5.2 is 
general. Other differences are also relevant. For example 
in the old text the compensation prescribed in Rule 720 was 
to some extent subsidiary, whereas in Rule 1050.3.2 it is not. 

The WHO observes that the purpose of the reference to. 
Section 700 in old Rule 930.3 was not to indicate when the 
disability benefit was to be deducted from the payment due in 
the event of termination for reasons of health. Oil the 
contrary, says the W H O , what Rule 930.3 meant was that the 
payment calculated at the rates set in Rule 950.4 should Ъе 
reduced by a sum which, added, to amounts payable under 
Section 700, would equal one year 1 s salary. And the disability 
benefit is one of the amounts payable under Section 700. 

8 . The Tribunal takes the view that, although Rule 930.3 
referred to the full text of Section 700 as relevant in 
determining the maximum amount of the termination payment, the 
restrictions applied only in respect of the benefits due to 
the individual staff member under the section. In fact 
Rule 720 would not have applied to the case.of the complainant, 
whose illness is not service-incurred, and had his appointment 
been terminated under the old rules he could not have relied 
on Rule 720. Admittedly he would in all likelihood have been 
paid a disability benefit, under some other rule, but the WHO 
does not cite any other provision of the old set of rules which 
would have precluded the accumulation of benefits and payments. 

The WHO'S argument accordingly fails, and the case can be 
settled without difficulty. Inasmuch as it was not the 
Executive Board

1
.s purpose to alter the numbe.r of deductions 

which may be made from the termination payment, only the 
French text reflects the Executive Board's intent, provided 
at least that the staff member's illness is not service-
incurred. This may not appear a fair solution, but it is the 
one required, by strict interpretation of the texts. The 
impugned decision must therefore Ъе set aside and the 
complainant referred back to the WHO for recalculation of the 
Rule. 1030.3.4 payment in accordance with the French text of 
the rule. 

9 . The Tribunal also awards the complainant 2,000 Swiss 
francs in costs.‘ 
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DECISION: 

For the above reasons, 

1. The impugned decision is quashed and the complainant 
is referred back to the WHO for recalculation of the 
benefit prescribed in Rule 1030.3.4. 

2. The complainant is awarded 2,000 Swiss francs in 
costs. 

In witness of this judgment Ъу M r . André Grisel, President, 
M r . Jacques Ducoux, Vice-President, and the Right Honourable 
Sir William Douglas, P.C., Deputy Judge, the aforementioned 
have hereunto subscribed•iheir signatures as well as myself, 
Allan Gardner, Registrar of the Tribunal. 

Delivered in public sitting in Geneva on 18 November 1982. 

(Signed) 

André Grisel Jacques Ducoux William Douglas 

A.B. Gardner 


