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1. INTRODUcnON 

Legislation plays an important role in public health. While every country has many 
health-related laws and regulations, which in some cases have accumulated for centuries, few 
have developed a system to review and update them periodically and enact new ones as 
needed. Consequently, health care is often obstructed both by obsolete laws and by the lack 
of legislation on an increasing number of important health issues. This situation has made 
health legislation a pressing concern in many countries. This paper focuses on the function of 
health legislation in relation to national goals and objectives, and offers a framework for 
reviewing and updating it accordingly. 

2. SCOPE OF HEALTH LEGISlATION 

The term "health legislation" refers to a wide range of health-related laws. These 
commonly deal not only with individual rights but also with the health system, the 
environment, and any other matter that affects health. Examples of the special areas health 
legislation can include are given in Annex 1. "Health legislation" is to be distinguished from 
"health law", which is a broader term covering not only legal instruments but also judicial 
decisions, international treaties and conventions, customs and the opinions of jurists. "Health 
legislation", on the other hand, refers only to legal instruments such as acts, decrees, 
proclamations, ordinances or laws adopted or enacted by parliament or a similar supreme 
authority, and to regulations, by-laws and the like. 

Each area in its turn can contain many legal issues (see Annex 2 for an example of the 
range of issues that can be covered by a law dealing with health personnel). There is no 
universally applicable model. Each country has to decide how best to deal with each issue. It 
has to assess the urgency of the need, the political support available, the cost of 
implementation, and many other such matters. In countries with a federal government, the 

---

same issue often has to be dealt with differently in different states. Likewise, the provisions .-.. 
needed in an urban area, for instance, may differ from those needed in a rural area. Thus 
laws cannot usually be exported or imported without certain modifications. 

In addition to the unique situation of each country, health legislation must respond to 
changing concepts of health. Traditionally the main concern was to deal with infectious 
diseases and inadequate sanitation, according to a narrowly defmed biomedical model of 
public health. Now, in both developing and developed countries, there is more concern about 
noncommunicable diseases, mental health and diseases related to life-style and behaviour. 
Most countries also have a growing elderly population, increasingly dangerous and complex 
environmental health issues, and the need for new approaches to fmancing health services. 
All of this adds up to a much broader and more multisectoral view of public health, which 
calls for major adjustments; and health legislation can play a central role in making these 
adjustments. 
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3. SITUATION IN THE WESTERN PACIFIC REGION 

Most countries of the Region periodically review their legislation, particularly in the 
areas of public health and professional registration. Tonga, for example, is reviewing its 
overall public health legislation. A number of proposals have been made for updating this 
legislation to reflect new technology, ideas and practices and abolish obsolete acts and 
regulations. A similar activity has been completed in Malaysia, particularly with regard to the 
registration of certain categories of health personnel. Malaysia is developing a national 
health insurance programme which will largely determine which health providers are eligible 
for reimbursement for the services they provide to insured people. Consequently, health 
providers such as radiographers, physiotherapists, pharmacists and others are anxious to see 
their roles appropriately defmed in legal statutes. Vanuatu has also reviewed its health acts 
inherited from the colonial era and proposed some new legislation. 

The challenge in legislation, as in other fields, is to evolve methods that are compatible 
with changing technology and social structures. For example, Fiji is undertaking the 
significant task of decentralizing a major portion of its health service delivery to the divisional 
level. In doing this, it has to provide legislation that reflects the changing needs of the 
country. In Malaysia, a major effort is being made to structure a more comprehensive and 
participative health planning process. Traditionally, health planning at the national level was 
all done in the Ministry of Health. The goal now is to bring into the planning process all 
sectors and parties involved in health. Consequently, legislation to set up a national health 
counsel is being formulated. 

China has carried out activities to make managers more aware of how to use health 
legislation. In 1987, the frrst provincial primary health care legislation was enacted by the 
People's Congress of Heilongjiang Province. Chinese officials made a study tour to Canada, 
Japan and the United States in late 1987. This was followed by a national health legislation 
workshop. Another national workshop on the use of health legislation will be held in 
September 1990. 

In Viet Nam as well, a major effort is being made to increase the awareness of health 
staff on how to use legislation to support their health programmes. Here the emphasis is on 
training managers to use legislation in the area of health promotion. 

As more and more countries become aware of the need to update their health 
legislation. social and political reforms are also dictating the shape of new institutional 
structures. The trend towards the use of enabling legislation is particularly significant for 
public policy in the health development initiatives that are being taken in the Region. 

4. THE FUNCTION OF HEALTH LEGISLATION 

Health laws serve a wide variety of purposes. These are summarized below as 
conferring rights, providing protection, promoting health, fmancing health services and 
safeguarding their qUality. 
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(1) The law confers various dibts on individuals 

Several countries, such as China, the Philippines, the Republic of Korea and Viet Nam 
have set out health-related rights in their national constitutions. Human rights can also be 
conferred by laws, for instance to prohibit human experimentation without consent. When a 
legal right has been conferred, there is a corresponding duty, on the part of the State, an 
agency, a corporate body or sometimes an individual, to allow that right to be duly exercised 
in accordance with the law and such other reasonable requirements as may be applicable. 
The conferment of a right by law indicates the importance attached by the State to that right, 
and thus provides a sound basis for organizing programmes, interventions and other measures 
in support of it. 

(2) The law prohibits or reaulates conduct and the use of products injurious to health 

In order to protect the health and well-being of individuals and their communities, laws 
prohibit certain types of conduct considered to be harmful. For instance, in most countries 
there are laws and regulations to restrict the movements of individuals with certain 
contagious diseases. Likewise, in some countries it is illegal to drive without fastening the 
seat-belt, to ride a motor bicycle without wearing a crash helmet, or to drive or operate 
dangerous equipment under the influence of alcohol. In deciding on the types of conduct 
which must be prohibited or prescribed, it is often necessary to strike a balance between the 
right to freedom and the right to security. For instance, it can be argued that individuals who 
wish to risk their lives should be allowed to do so. However, this often endangers others. 
Accident mortality and morbidity statistics, the increasing costs to the health care system, the 
loss of productive years, and a variety of similar factors may also justify the enactment of a 
law making it mandatory to avoid certain kinds of danger. 

The number of dangerous drugs, chemicals, pesticides, poisons and medical devices on 
the market increases every day. By prohibiting their use or regulating their manufacture and 
distribution. the law safeguards the health of the public. This also applies to products which 
are harmful to the environment, and thereby to the public. In 1989, for instance, Hong Kong 
enacted the Ozone Layer Protection Ordinance in order to give effect to the international 
convention calling for the regulation of substances that deplete the ozone layer. 

(3) The law authorizes proKI"ammes and services that promote health and reWJlates the 
production and provision of resources for health services 

By providing for access to health information and services, the law helps to promote 
health. For example, programmes which promote breast-feeding or provide contraceptives 
have been authorized in many countries. 

The law plays an important role in the establishment and maintenance of health care 
facilities and institutions, the training and employment of health personnel, and medical 
research and education. It authorizes action, grants recognition and status, and regulates the 
provision of health care services. 

(4) The law provides for the (mancinl of health care 

Financial allocations required for the production and maintenance of the resources 
required for health services must have a legal basis. Moreover, laws may establish health 
insurance schemes, as in the case of the Republic of Korea. The fees charged by health care 
practitioners or institutions can also be regulated by legislation. 

-

-
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(5) The law exercises surveillance over the guality of health care 

The quality of health care is a matter of great importance and the law may provide for 
licensing or other procedures to maintain the standards of health personnel and institutions. 

5. CONTEMPORARY HEALTII DEVELOPMENT ISSUES 

In formulating health legislation, it is necessary to have a clear view of the goals and 
objectives of the national health system. It is equally important to understand the 
fundamental development issues upon which these goals are based. While these may differ 
from country to country, there are certain fundamental issues which are common to most 

_ countries and health care systems. For instance, improving the quality of life of every man, 
woman and child in the country is a common concern, as is the promotion of equity and social 
justice. 

Among the health development issues common to most countries in this Region are the 
following: 

(1) Eguity. efficien~. and social justice 

Laws can call for the provision of services where none exist or for their improvement 
where they are inadequate. The location of health care institutions and of health care 
professionals can be regulated. Incentives for working in underserved areas can be legally 
guaranteed. Easy access being a major consideration for health care services, legislative 
measures which provide for this are an important strategy, particularly for primary health 
care. Standards of personnel and facilities can be maintained by law. 

(2) Economies of scale 

The health care systems in most countries have evolved without overall coordination, so 
it is not surprising that there is a certain amount of duplication and overlap. It is now 
generally recognized, however, that the costs of proceeding in this way are prolubitive, and 
many countries are establishing regulations which provide for national coordination. 

(3) Intersectoral cooperation 

Some countries have laws which provide for the establishment of health councils at the 
national or subnationallevel. With broad-based representation, these serve as mechanisms to 
coordinate the activities of different public and private sector agencies, and mobilize 
resources for programmes of common utility. 

(4) Empowerin~ people 

Legislative measures have been taken in many countries to encourage people to adopt 
healthier life-styles with regard to smoking, drinking, driving and the consumption of certain 
drugs. Parents are often obliged by law to protect the health of their children, for instance 
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through immunization. Some laws empower communities to deal with problems such as . 
pollution and disease vector breeding sites. 

6. FRAMEWORK TO FACIUTATE THE REVIEW AND UPDATING 
OF REALTII LEGISlATION 

In health legislation, the need for change can make itself felt more frequently than in 
some other branches of the law. Medical and scientific advances, technological developments, 
and changes in the system of health administration and management frequently call for 
legislative changes. Also new viruses and diseases can appear as in the case of AIDS. During 
the last five years, many countries have enacted new laws or regulations, or extended existing 
ones, to deal with HN infection and AIDS. As medical techniques and approaches change, 
laws often must change too. Recently, for instance, Japan passed a new Mental Health Law 
to provide for a community-based approach to dealing with mental disorders, South Australia 
enacted a law on new artificial fertilization procedures, and the Philippines passed an act on 
the use of generic names for drugs. 

Ideally, there should be a unit within each ministry of health to monitor the application 
of existing laws and call for changes as needed. In some countries, this responsibility might be 
assigned to a national health council or law reform commission. Where no such body exists, a 
beginning may be made by commissioning a group of persons representing fields such as law, 
medicine and the social sciences to assess what is currently in place. The number of laws 
which relate to health in a given country ranges from 30 to 100, and many of them are 
accompanied by regulations or other subsidiary legal instruments. Some laws on other 
subjects contain provisions which have health implications, but can easily be overlooked by 
the health sector. In Malaysia, for instance, there is a Fishermen's Association Act, which 
authorizes associations to establish and run health centres, although nothing in its title 
suggests this. 

Legislation can be systematically reviewed in relation to its functional purpose and the 

-

development issues of the health system, as described above. Figure 1 shows how existing _ 
laws can be analysed in terms of their adequacies and inadequacies, thus indicating any gaps 
which may need to be filled. 

By using this model to analyse each law, it is possible not only to focus on its specific 
purpose, but also to identify any gaps that may exist. These gaps can then be closed by 
rewording the existing articles or adding new ones. 

The above provides guidelines on how to deal with some technical aspects of legislation. 
Equally important, however, are the administrative and management aspects of making and 
enacting laws. 

Administrative and managerial issues which most laws have to take into account include 
policy-making, resource allocation, coordination, implementation and evaluation. 

The responsibility for poli9'-makin& or defining objectiVes in relation to a law can rest 
either with a national health council or with a body formed to deal with a particular issue. A 
law on food and nutrition, for instance, may establish a food and nutrition advisory council to 
formulate policies. Alternatively, instead of making use of an existing mechanism or 
establishing a new one, the law itself can set out the policies which must be followed in 
implementing it. 
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Figure 1. Framework for analysing a law 
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The availability and proper allocation of resources are major determinants of the extent 
to which a law can be implemented. Adequate provision must be made for the appropriation 
and disbursement of funds. Public revenue, insurance, community financing and user charges 
are some of the ways in which these funds can be raised. In some cases, nongovernmental 
organizations provide voluntary funds. If fees are to be charged or taxes levied, the law must 
empower the authorities concerned to do this. Many health-related interventions have 
multisectoral implications and the law must therefore provide for coordination with all 
concerned agencies. 

Coordination can be called for either in general terms or in relation to specific 
activities. The agencies with which contact is to be established can be named or left to be 
determined as and when the need arises. 
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There is a wide body of research and experience to support the belief that much of the 
ineffectiveness of legislation is caused by poor implementation. Implementation can be 
significantly improved simply by incorporating its requirements in the legislation itself. For 
instance, the responsibility for carrying out various provisions can be assigned to specifically 
named agencies or groups. By providing for a regular reporting system with regard to 
implementation, it is possible to monitor a law's effectiveness and decide what remedial 
measures must be taken. 

An integral component of implementation is evaluation. Procedures for evaluation 
have to be built into a law in order to ensure that the law is implemented in such a way that 
the objectives can be realized. Evaluation must be a continuous activity; in some cases a 
legal requirement that an annual report on the implementation of the law must be published, 
for instance, will help draw public attention to the manner in which the law is being 
implemented. 

In formulating a draft law it is useful to consult similar legislative instruments adopted 
by other countries. For this, several publications exist, such as WHO's International Digest of 
Health Legislation, the ILO and FAO digests of legislative developments, the Commonwealth 
Law Bulletin published by the Commonwealth Secretariat, and UNFP A's Annual Survey of 
Population Law. 

When the draft is nearing fmalization, comments from the relevant government 
departments can be useful, and the relevant professional associations, manufacturers and 
patient groups should also be consulted. 

7. SUMMARY 

Health development initiatives in most countries of the Region must take into account 
two primary trends. The first is the change in health care needs seen in the rise of such issues 
as life-style, behaviour, aging, and environmental hazards, and the second is an organizational 
trend towards partnerships. The health sector can no longer be run simply by a government -
bureaucracy or a medical establishment. It has to be a harmonious multiplicity of 
organizations representing public, private, community, professional and consumer interests. 
Legislation will playa central role in meeting these new needs. 

This paper has outlined an approach enabling it to do so through the review of existing 
laws and the formulation of new ones as needed. It has suggested ways to deal with health 
development issues in legislation by considering its function in relation to national 
development goals. The paper has stressed that improving the design and implementation of 
health legislation is also an administrative task and has suggested ways to carry this out. 

It is hoped that with this background the discussions will show how Member States can 
use health legislation to support health development initiatives and ensure their successful 
implementation. . 
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ANNEXl 

SPECIAL AREAS OF HEALTII lEGISlATION 1 

1. Constitutional guarantees and safeguards relating to health and demarcation of legislative 
responsibility. 

2. Health-related international treaties, conventions and similar instruments. 

3. Regulation of different systems of medicine. 

4. Organization and administration of health care, health care facilities and services 

5. Economic aspects of health care 

6. Intersectoral cooperation 

7. Community participation 

8. Health research and health education 

9. Health manpower 

10. Disease control and medical care 

11. Public health, with particular reference to sanitation 

12. Family health and welfare 

13. Human reproduction and population policies 

14. Care of special groups 

15. Mental health 

16. Dental health 

17. Control of alcoholism, drug abuse and smoking 

18. Ethical issues and professional responsibility 

19. Transplants, death and related issues 

20. Nutrition and food safety 

21. Consumer protection 
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Annex I 

22. Pharmaceuticals, cosmetics and medical devices. 

23. Poisons, pesticides and other hazardous substances 

24. Occupational health and safety 

25. Environmental pollution 

26. Radiation protection 

27. Accident prevention 

28. Veterinary products and plants 

29. Sports and recreation 

30. Health information and statistics 
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THE ROLE OF LEGISLATION IN THE 1 
MANAGEMENT OF HEALTH PERSONNEL 

ANNEX 2 

Legislation can be an effective means of strengthening the management of health 
personnel. In providing for procedures, mechanisms and fmancing, the law can assist in 
implementing policies concerning the equitable distribution and effective use of health 
personnel. Legislation can: 

establish official government policy; 

define the functions of health personnel; 

regulate their geographical distribution; 

govern their working conditions and provide a career structure; 

provide for surveillance of their performance; 

lay down educational requirements for maintaining their competence; and 

allocate funds for training and development. 

Personnel managers may therefore turn to one or another type of law to improve the 
productivity and performance of health personnel. 

Legislation affecting the functions of health professionals 

Registration or licensing laws governing physicians, dentists, nurses, pharmacists and 
-- other categories of health professional spell out the scope of practice for the particular 

category. They may be unnecessarily constraining if they forbid the expansion of the functions 
of particular categories or their performance by others, even when these changes would be safe 
and necessary or advisable for expanding health service coverage. Conversely, legislation may 
authorize expanded functions - for nurses and medical assistants, for example; create new 
categories of workers for specific functions; define the functions and education of allied health 
workers, such as medical assistants, school dental nurses and community health workers; or 
require a compUlsory period of practical work in an underserved area. Registration or licensing 
laws usually include disciplinary provisions for improper performance of functions. 

Legislation affecting geowaphic distribution of health workers 

Various legislative strategies have been devised to cope with the problem of geographic 
maldistribution of health workers and to support the general thrust of decentralization of the 
health services. Legislation can specify a period of required rural service as a condition of 
registration or licensure, provide incentives for rural health work, encourage the training and 
use of community health workers, and prohibit health professionals from undertaking practice 
in adequately served areas. 

1Derived from ManageTm!nt of Human Resources for Heallh. Report of a WHO Expert Committee, WHO Technical Report 

Series No. 783. WHO, Geneva, 1989. 
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Annex 2 

Legislation affecting the supervision of health personnel includes the following types: 

- general legislation prescribing the duties of directors of public health agencies, health 
centres, hospitals, etc.; 

- special legislation concerning the supervision of particular categories of health worker, 
e.g. midwives, dental hygienists, nurse anaesthetists; 

- disciplinary provisions in registration or licensing laws to ensure the competent 
performance of tasks and the maintenance of ethical standards; 

- laws, ethical codes, and court decisions relating to malpractice and the liability of 
physicians and nurses for acts of subordinate staff. 

Legislation affecting working conditions may be art international instrument, such as the 
Nursing Personnel Convention adopted by the International Labour Organization (ILO) in 
1977, or it may be national or subnationallegislation. Civil service regulations may prescribe 
rates of pay, steps for promotion, entitlements on retirement, etc. Legislation may provide for 
fringe benefits, including vacations, leave without pay, maternity leave, pensions, and housing 
entitlements. Finally, legislation can help protect workers against accidents, occupational 
diseases, and exposure to toxic chemicals. 

Legislation related to continuinK education and continued competence 

Legislation alone cannot ensure that continuing education will be of value, but some 
countries have introduced or are considering the introduction of legislation to reinforce various 
accepted methods by which health professionals maintain their competence. For example, 
registration or licensing laws may be amended to require a certain number of hours of 
approved continuing education or periodic re-examination as a condition of continuing 
registration or of licence renewal. Likewise, a certain number of hours of approved continuing 
education or periodic re-examination may be prescribed as a condition of maintenance of 
speciality certification either in national legislation or in the requirements of voluntary bodies. 

- .. 
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