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1. AMENDMENTS TO RULES OF PROCEDURE AND ADOPTION OF TRANSITIONAL PROVISIONS 
CONNECTED WITH THE INCREASE IN THE MEMBERSHIP OF THE EXECUTIVE BOARD» 
Supplementary Agenda Item (Resolution WHA12.43; Document A13/AFL/12) 
(continued) 

The CHAIRMAN invited the Sub-Committee to resume consideration of the draft 

resolution set out in document A13/AFL/L2. 

Mr BUU KINH (Viet Nam) recalled that two questions had been raised during the 

earlier discussion concerning! (l) the required number of acceptances to bring 

into force the amendments to Articles 24 and 25 of the Constitution; and (2) the 

proposed amendments to the Health Assembly's Rules of Procedure. 

The number of acceptances still outstanding was unchanged by the admission 

of the new Members. States admitted between the adoption of amendments to the 

Constitution and their entry into force formally accepted the Constitution as 

amended even though the amendments might not yet be applied. Therefore an increase 

in the Organization's membership in the present intervening period did not affect 

the number of acceptances still needed, namely sixteen, as the Secretary had stated 

at the first meeting. 

On the second question, the proposed amendments to the Rules of Procedure 

must, he ireintained, be in conformity with the Constitution, and either supplement 

or interpret its provisions. A difficulty arose in connexion with the transitional 

arrangements proposed for the exceptional circumstances of the entry into force of 

amended Article 25 of the Constitution between the routine renewal of the Board 

and the end of a Health Assembly. Whereas, under amended Article 25 of the 

Constitution, the mandates of the twelve Members being elected were to be determined 

by lot, under paragraph 2 of the draft resolution before the meeting lots w-juld 
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be drawn among the smaller group of six additional Members only. The 

constitutionality of that procedure might be questioned, and he hoped that the 

Sub-Committee would be able to suggest a way of bringing the two texts into line. 

Mr ZARB, Director, Legal Office, Secretary, answering the first point raised, 

reported that, since the Sub-Committee had last met, Nepal had deposited its 

instrument of acceptance of the amendments to the Constitution, thus bringing down 

the number of acceptances still required to fifteen. He confirmed that new 

Members admitted to WHO since the amendments to the Constitution had been adopted 

were invited to accept the Constitution as amended. Accordingly, the number of 

acceptances required to bring the amendments into force was based on the membership 

at the time the amendments were adopted, and the number outstanding, fifteen, could 

therefore not be affected by the new admissions. 

Answering a point raised by Mr KHANACHET (Saudi Arabia), he said that the 

new Members admitted since the Twelfth World Health Assembly were taken into 

account in reckoning the two-thirds majority required, but as they accepted the 

Constitution as amended they did not affect the number of acceptances still 

outstanding to bring the amendments into force. 

In the absence of further comments, the CHAIRMAN invited the Sub-Committee to 

consider the comparability of the arrangements proposed in the draft resolution 

with those provided for in the amended Article 25 of the Constitution. 

Mr KHANACHET (Saudi Arabia) referred to the transitional arrangements that 

would apply in the event of the amendments to the Constitution entering into 

force during the Health Assembly and after the election of six Members entitled 
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to designate a person to serve on the Board. The objection raised by the delegate of 

Viet Nam to the arrangements proposed might be met were the Health Assembly to 

include in its resolution on the election of six Members an additional clause to 

the effect that, should a second election of six Members be necessary during the 

session, the provisions of Article 25 as amended would apply to all the twelve 

Members elected during the session. If some such clause were not included it 

would be necessary to go back on the resolution by a two-thirds majority vote -

in order to enable the provisions of the amended Article 25 of the Constitution to 

be applied and lots to be drawn among all twelve Members. 

The SECRETARY felt that t ie issue was in fact academic since the requisite 

number of acceptances would have been deposited before the opening of the next 

Health Assembly. Indeed he had been informed that some other governments had 

deposited the instruments of acceptance, although confirmation had not yet been 

received from the Secretary-General. However, the Secretariat had not ignored the 

eventuality to which the delegations of Viet Nam and Saudi Arabia had referred and 

in preparing the proposals before the Committee had been guided by the principle, 

generally acknowledged by jurists of international law and upheld by international 

courts, that when one of the provisions of an international agreement was difficult 

to apply or interpret the aim should be to find a solution which would make the 

agreement as a whole workable. Therefore, of the various possibilities, the 

simplest and most practical had been retained. 

If the requisite number of acceptances were not received by the beginning of 

the next Health Assembly, the unamended Constitution would still be in force and 

would govern the elections for the Executive Board. The Members so elected would 
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then have the right to the normal three-year mandate, and could not be deprived 

of that "acquired right" later in the session by the application retroactively 

of the amended text of the Constitution on its entry into force. For that reason 

the transitory measures proposed had been prepared. 

He re-emphasized that it was highly improbable that need to apply those 

measures would arise. 

Mr DE CONINCK (Belgium) expressed himself as fully satisfied with the 

Secretary's explanations. It was extremely unlikely that the arrangements in 

question would ever have to be put into effect; if they were needed, it was 

only right that the Members elected in the second group (and not the first) should 

have their period on the Board determined by lot. A similar procedure had been 

adopted without difficulty when the Board had been originally set up. 

Dr BERNHARDT (Federal Republic of Germany) asked why, in the transitional 

arrangements proposed in paragraph 1 (1) of the draft resolution, the provision 

to determine by lot the period of service on the Board should apply to all twelve 

Members at the first election to be held after the entry into force of the 

amendments; in his opinion, it should apply to the additional six Members only. 

Mr BUU KINH (Viet Nam) again stated that in his view the proposed text was 

unconstitutional. According to the Constitution, lots would have to be drawn 

among twelve Members, whilst the number given in the proposed text was six. In 

proposing an amendment to the Rules of Procedure, the first duty was to conform to 

the Constitution, and, above all, to the amended Constitution. He and the delegate 

of Saudi Arabia hoped to be able to propose a slight change in the text which would 

bring it into line with Article 25 of the amended Constitution. 
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Mr DE CONINCK (Belgium) did not agree with the suggestion made by the delegate 

of the Federal Republic of Germany with regard to the first of the transitional 

arrangements proposed. In that case, twelve Members would be elected simultaneously 

and it would be impossible to designate six of them as newly elected and to confine 

the system of drawing by lot to that group. 

Mr KHANACHET (Saudi Arabia) had intended proposing, together with the delegate 

of Viet Nam, that the phrase "of those Members" in section 1 of paragraph 2 be 

changed to "of the twelve Members elected during this session of the Assembly". 

The explanation given by the Legal Adviser had made it clear, however, that if the 

amended Constitution had not been ratified by the time of the next Assembly the 

unamended text of the Constitution would be applicable to the first election of 

six Members. In making his earlier proposal, he had overlooked the constitutional 

nature of the election. He agreed that the six Members elected at the beginning 

of the session would have gained an irrevocable right, and it was only among the 

further six Members elected at the later stage that lots should be drawn. 

Mr BRISSET (France) suggested that, if the amended Constitution were in force 

at the beginning of the Assembly, the election for the Executive Board should take 

place on one day at the usual time shortly after the opening of the session, but 

be in two stages; first, the normal election of six Members to replace those 

whose term had expired; second, the election of six other Members among whom the 

period of service would be determined by lot. If the Constitution came into force 

during the session, a similar procedure would apply, except that the second elections 

would take place some days after the first. If such a procedure were adopted, the 

same text could apply to both cases as the only difference would be the interval 

between the two elections. 
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The SECRETARY said that if the amended Articles 24 and 25 were in force at 

the time of the opening of next Assembly the solutions proposed by the delegates 

of France and the Federal Republic of Germany were unconstitutional, in that the 

amended Article 25 provided for the drawing of lots for twelve Members. A 

practical solution might be for the Sub-Committee to propose that, if the amendments 

to the Constitution had not entered into force by the opening of the Fourteenth 

World Health Assembly, but their entry into force seemed imminent, the elections 

should be held towards the end of that Assembly. 

Mr KHANACHET (Saudi Arabia) said that all eventualities had been fully 

discussed and he proposed that the Sub-Committee proceed to the vote. 

The CHAIRMAN said that under Rule 59 of the Rules of Procedure two speakers 

might speak against the motion for closure before it was put to the vote. 

Mr ASUMTA (Ghana) said that the Sub-Committee's discussion had been largely 

of an academic nature. He urged the necessity for reminding Member States to 

deposit formal instruments of acceptance as soon as possible. 

Mr WYATT (United States of America) suggested that the Committee's proposal 

include a provision that, if at the time of the next Assembly the necessary two-

thirds of the Members had not accepted the amendment, the election should be held 

towards the end of the Assembly. 

The CHAIRMAN read Rule 77 of the Rules of Procedure governing the work of 

Sub-Committees and suspended the motion for closure in order to allow the 

Legal Adviser to answer the points raised. 
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Mr KHANACHET (Saudi Arabia) said that the Director-General was doubtless taking 

the action necessary to invite Members to deposit the instruments of acceptance as 

soon as possible. He wondered whether it was necessary to include a clause to that 

effect in the resolution, although he would not object to its inclusion. 

The SECRETARY, referring to the proposal of the delegate of Ghana, said that 

the Assembly had already adopted a resolution urging Member States to deposit their 

instruments of acceptance of the proposed amendments as soon as possible. The 

recommendation suggested by the delegate of the United States could be included in 

the report of the Sub-Committee, and the text could be prepared immediately. 

The meeting was suspended at 11.05 a.m. for twenty-five minutes. 

The SECRETARY read the following text, suggested for inclusion in the report 

of the Sub-Committeeî 

The Sub-Committee also recommends that if at the opening of the 
Fourteenth World Health Assembly the amendments to Articles 24 and 25 
of the Constitution have not entered into force, but such entry into force 
appears to be imminent, then the election of Members entitled to designate 
persons to serve on the Board should be held over until a late date in the 
session. 

The CHAIRMAN asked whether the resolution and the paragraph read by 

the Secretary were approved. 

Decision ! The resolution and the additional paragraph were approved without 
comment. 
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2. REPORT OP THE LEGAL SUB-COMMITTEE TO THE COMMITTEE ON ADMINISTRATION, FINANCE 
AND LEGAL MATTERS (Document A13/Î/L) 

The CHAIRMAN asked the Rapporteur to read the report of the Sub-Committее. 

Decision: The report was approved unanimously. 

The CHAIRMAN thanked the officers and members of the Sub-Committee for their 

thorough study of the one item on the agenda, and declared the meeting closed. 

The meeting rose at 11.40 a.m. 


