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1. INTRODUCTION 

Globalization, a major driving force in economic and social development, is posing a 
key challenge to public health worldwide. It is also influencing and affecting strongly the 
national macroeconomics and social policies including public health, regulatory 
environments and institutions.1 Globalization has many implications on health systems, 
such as increasing or reducing government budget for health, impediment on access to 
public health goods and other health products or access to essential health care, and 
changing health policies. 

There are many national and international development dialogues, especially in 
recent years, focusing on the implications of globalization including trade liberalization, 
on the health systems. WHO and its Member States, United Nations (UN) and other 
sister agencies such as WIPO, UNIDO, FAO, and UNESCO, nongovernmental 
organizations, the World Trade Organization (WTO) and its members, have analysed 
and disseminated the results of various studies on health policy implications of 
multilateral trade agreements (MTA). 

WHO has convened at various levels a series of national and regional meetings 
on WTO and its MTA, and their implications on health during the last four-five years. 
While reviewing the implementation of the WHO Medicines Strategy and accessibility of 
essential medicines, the Health Assembly debated the implication of the Agreement on 
Trade Related Aspects of Intellectual Property Rights (TRIPS) in detail and adopted a 
few sets of resolution.2 The Health Assembly also gave the mandate to the WHO 
Secretariat to collaborate with its Member States and other international agencies, in 
monitoring and analysing the pharmaceutical and public health implications of 
multilateral trade agreements, especially the TRIPS Agreement. 

This paper provides a policy brief on “Globalization, trade, intellectual property 
rights (IPR) and health” for senior health policy/decision-makers, giving highlights of the 
implications - both positive and negative, and suggesting ways to formulate effective 
legislation and national policy initiatives to deal with such issues. 

2. MULTILATERAL TRADE AGREEMENTS AND HEALTH 

The World Trade Organization (WTO) was established on 1 January 1995, as a legal 
and institutional foundation of the multilateral trading system for its Members. It is the 
only international organization dealing with rules of trade between nations, including 
economic groupings, evolving from the General Agreement on Tariffs and Trade 
(GATT).3 Its existence led to a rapid expansion of international trade in goods and 
services. The WTO is also the forum where trade relations among countries evolve 
through collective debates, negotiations and adjudication.4 

As of April 2004, the WTO had 147 members with 30 observers. Seven countries 
of the Region (Bangladesh, India, Indonesia, Maldives, Myanmar, Sri Lanka and 

                                                   
1 Drager N, et al, Globalization and the Health of the Poor, Development 44(1) p73-76 March 2001 and similar debates in WHO Bulletin 79(9) 2001 
2 WHA52.19, WHA54.11, WHA55.14 and WHA56.27 
3 The General Agreement on Tariffs and Trade (GATT) is an international trade treaty which came into effect since 1948. GATT was later evolved into 

the establishment of the World Trade Organization (WTO) in 1995. 
4 Detailed information is available in the booklet "Introduction to the WTO-Trading into the Future", published by WTO, Second Edition, July 1998 

http://www.wto.org/ english/thewto_e/whatis_e/tif-e/tif_e.htm   
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Thailand) are full members since 1995. Nepal became a full member in April 2004. The 
WTO actually manages the 29 multilateral trade agreements (MTA) covering all matters 
of trade, from agriculture to textiles and clothing, from services to government 
procurement, including the rules of origin and intellectual property rights (IPR). There 
are three main areas where the activities of both organizations -- WTO and WHO -- 
overlap each other. 

The key issue of Intellectual Property Rights (IPR) is how the enforcement of 
patent rights on pharmaceutical products (allopathic medicines) within the framework of 
the TRIPS Agreement affects accessibility and affordability, particularly in middle-
income and least-developed countries. 

There is an increasing trend of trade in goods. All countries have the right to 
prevent the entry of goods or products that pose a risk to health. There are two WTO-
MTAs: the Agreement on Technical Barriers to Trade (TBT) and the Agreement on the 
Application of Sanitary and Phytosanitary Measures (SPS), which govern the technical 
barriers to trade, applied for reasons of protecting human health. 

Similarly, the trade in health services can have impacts on the domestic front with 
increasing availability of health services within local settings through ‘imported’ services 
and technologies. Since people can move and work with greater ease across borders it 
could result in an increasing brain drain from developing to developed nations. Foreign 
commercial presence could similarly siphon skilled human resources from basic public 
health facilities to higher-priced private hospitals and practices. These factors may lead 
to decreased availability of health services for those who need it most. 

Various health issues might arise from not only global multilateral agreements, but 
also regional and bilateral trade agreements. In order to address these issues, there is 
a need for a unified national policy and harmonized regional policy, reflecting the 
balance of health and trade interests for international and regional trade negotiations 
such as AFTA, SAPTA, BIMST-EC; and for many national poverty-reduction strategy 
papers (PRSP). 

The national policy decisions should be based on a sound analysis of options and 
trade-off, in order to promote policy coherence between national health and trade 
policies, through multisectoral cooperation. A national-level coordination mechanism 
should be established in order to have stronger coordination and to work closely with 
various ministries like health, law, science and technology, industry and commerce. 
The main function of this mechanism is on information sharing, provision of solid 
evidence of health effects, concrete suggestions for change in specific areas of trade 
policy, and joint monitoring and evaluation of health effects of Agreement on Trade 
Related Aspects of Intellectual Property Rights (TRIPS) and General Agreement on 
Trade in Services (GATS), etc. 

At the international level, policy coherence in health and trade policies should be 
promoted. For this purpose, studies on health or health system impact of trade 
agreements should be supported and working groups and workshops convened to 
address health and trade issues. WHO needs to propagate the opportunities that it 
could exploit in assisting Member States in addressing trade-related health issues. 

2.1 The Agreement on Trade Related Aspects of Intellectual Property Rights 

The TRIPS Agreement is one of the MTA that has a major impact on health. The 
intellectual property rights (IPR) under the TRIPS would greatly influence the patent 
protection of medicines and other health-related products, which could lead to issues 
related to accessibility and affordability. This would further affect the overall health 
situation in many developing countries. 
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The gamut of "national patent laws" in countries of the Region, who are also WTO 
members, is not uniform. Some national patent laws are also not fully in line with the 
points stipulated under the TRIPS Agreement. While India, Indonesia, Sri Lanka and 
Thailand have extensive patent legislation, most of them have some weaknesses. 
Bangladesh, Myanmar, Maldives and Nepal have yet to enact the necessary national 
patent laws. Bhutan, with an observer status, would need some more time to enact the 
necessary legislation. 

The Doha Declaration on the TRIPS Agreement and Public Health, adopted at the 
Fourth Ministerial Conference of the WTO, held at Doha, Qatar in November 2001, is a 
landmark declaration both for international trade and international health. It was for the 
first time in the 50-year history of GATT/WTO at which a declaration related to public 
health was adopted. The declaration, while defining the relations of TRIPS with public 
health, stressed that TRIPS should be addressed as part of the wider national and 
international initiatives taken to address global health problems. The Doha Declaration 
provided the mandate to the WTO Council for TRIPS to find an expeditious solution to 
the problem of countries, especially those which have insufficient and no manufacturing 
capacity in the pharmaceutical sector, in making effective use of compulsory licensing. 
It decided that the least developed countries will not be obliged to implement patent 
protection of pharmaceutical products until 2016.5 

An increasing number of developing countries are now entering negotiations and 
agreements with the major industrialized countries on trade, at the bilateral, multilateral 
and regional levels. When negotiating such agreements, some developing countries 
have to compromise the flexibilities contained in the TRIPS Agreement. Notable 
demands like the following might be possibly included in negotiating such agreements 
that could compromise for access to medicines: 

• Demands that can limit the grounds for issuing a Compulsory Licence; 

• Demands that can prevent the Drug Regulatory Authority from registering 
generic drugs for which the patent has not yet expired;  

• Demands asking for "data exclusivity" provisions in national patent law, and 

• Patent term extensions for pharmaceuticals, etc. 

2.2 The WHO Commission on Intellectual Property Rights - 
 Innovation and Public Health 

By its resolution WHA 56.27, the Fifty-sixth World Health Assembly (2003) noted that 
the developed countries represented nearly 90% of global pharmaceutical sales, 
whereas 90% of the 14 million deaths occurring globally in developing countries were 
due to infectious diseases. The Health Assembly thus expressed its concern about the 
insufficient research and development in so-called “emerging infectious diseases or 
neglected diseases” and “poverty-related diseases”.  

The Health Assembly also noted that research and development in 
pharmaceutical sectors must address the public health needs. It raised concerns about 
the current patent protection system, especially regarding access to medicines in 
developing countries. The Health Assembly recalled that, in accordance with the Doha 
Declaration, the TRIPS Agreement does not and should not prevent Members from 
taking measures to protect public health and, in particular, to promote access to 
medicines for all. It also noted that the TRIPS Agreement is flexible and that, in order to 

                                                   
5  See details in Implications of the Doha Declaration on the TRIPS Agreement and Public Health, Health Economics and Drugs Series No.12, WHO 

Geneva [WHO/EDM/PAR/2002.3] 
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use it adequately, Member States need to adapt national patent legislation.6 The Health 
Assembly also requested the WHO Director-General, among others, to establish an 
appropriate time-limited body to collect data and proposals from the different actors 
involved and produce an analysis of intellectual property rights, innovation, and public 
health. The Regional Office for South-East Asia of WHO made an extensive review of 
patent legislation of India, Indonesia, Sri Lanka and Thailand in 2003, especially to look 
at safeguard measures for public health.7  

In accordance with the above resolution, the WHO Director-General established, 
in February 2004, a Commission on Intellectual Property Rights, Innovation, and Public 
Health8, based on the terms of reference and the criteria for selection of Commission 
members. The terms of reference of the Commission are: 

• to summarize the existing evidence on the prevalence of diseases of public 
health importance with an emphasis on those that particularly affect poor 
people and their social and economic impact; 

• to review the volume and distribution of existing research, development and 
innovative efforts directed at these diseases;  

• to consider the importance and effectiveness of intellectual property regimes 
and other incentive and funding mechanisms in stimulating research and the 
creation of new medicines and other products against these diseases;  

• to analyse proposals for improving the current incentive and funding regimes, 
including intellectual property rights, designed to stimulate the creation of new 
medicines and other products, and facilitate access to them, and 

• to produce concrete proposals for action by national and international 
stakeholders. 

The members of the Commission are: (1) Ms Ruth Dreifuss, President, Swiss 
Confederation (Chairman); (2) Dr Ragunath Anand Mashelkar, Director-General, 
Council of Scientific and Industrial Research, India (Vice-Chairman); (3) Professor 
Carlos Correa, Argentina; (4) Professor Mahmoud Fathalla, Egypt (present Chair of 
Global ACHR); (5) Dr Maria Freire, USA; (6) Professor Trevor Jones, UK; (7) Mr 
Tshediso Matona, South Africa; (8) Professor Fabio Pammolli, Italy; (9) Professor 
Pakdee Pothisiri, Thailand, and (10) Professor Hiroko Yamane, Japan (members). 

The Commission held its first meeting in Geneva on 5-6 April 2004 at which the 
Commission heard presentations from representatives of international agencies (WHO, 
WIPO, UNCTAD, WTO, UNAIDS), the research-based pharmaceutical industry and 
representatives of civil society. The Commission discussed extensively the issues 
raised within its terms of reference, and deliberated on its priorities and the detailed 
workplan. It agreed to focus on the following broad areas: the burden of diseases and 
related health research and development; IPR and public health; other incentives for 
innovation; traditional systems of medicine; and capacity building. It decided on a 
programme of work consisting of studies, consultations, and the drafting of its report. 
The Commission agreed to have consultations with the different stakeholders 
interested in its work, and in drawing on their expertise to support its work. The 
documentation and record of the debates on the issues by the Commission are 
available at its website [http://www.who.int/intellectualproperty/en]; these may be used 
as a vehicle for communicating with stakeholders. 

                                                   
6  Member States are embarking on exercises/negotiations on revising national patent laws, especially to reflect a consensus solution for paragraph 6 

of the Doha declaration. (e.g. Canada, Norway and some ASEAN countries) 
7  WHO-SEARO, Review of National Patent Legislation of India, Indonesia, Sri Lanka and Thailand: safeguard measures for public health,  

March 2003 (unpublished internal document) 
8  Document of the World Health Assembly [A57/18 & A57/18 Add.1] 



SEA/RC57/Inf.5 
Page 5 

 

The Fifty-seventh World Health Assembly, in May 2004, decided to extend the 
Commission's proposal for submitting its final report to the 117th session of the 
Executive Board in January 2006. Member States should be kept informed of the 
update of the work of the Commission, and, also, through the Commission members 
from the Region, the countries should convey their positions, in order to reflect the work 
of the Commission to real situations, and provide further guidance for the work of WHO, 
WTO, WIPO, UNCTAD and other agencies. 

2.3 Intellectual Property Rights and Traditional Medicine 

The South-East Asia Region of WHO has a rich heritage of traditional systems of 
medicine which form part of national health systems. Despite globalization and 
modernization having made the western allopathic medical systems widely available in 
the Region during the last century, traditional systems of medicine (TRM) are still 
extensively in vogue among the poor. They cover a sizeable component of health care. 

Member States, realizing the high potential of TRM in improving the accessibility 
of health care, have taken steps to promote it for extensive use, and also invested in 
the areas of TRM policy formulation, research, standardization, regulation and quality 
control of TRM, human resource development and finally integration of TRM services 
into national health systems. Some countries like Bhutan, India, Myanmar, Nepal, Sri 
Lanka and Thailand have established a wide network of TRM services with both 
inpatient and outpatient facilities. They have also set up or expanded and strengthened 
national drug safety systems to monitor herbal medicines and other traditional 
practices, and to provide adequate support for research on traditional remedies. 

It is a very complex matter to develop an appropriate policy for IPR and TRM, for 
a variety of reasons. While patent rights for TRM and the TRM knowledge might foster 
further promotion and development of TRM, some people have expressed concerns 
that possible objectives of IPR protection on TRM could impinge on the access to 
health care by the poor. Some countries have attempted to adopt sui generis regimes 
for the protection of TRM and TRM knowledge. Thailand is one such country that has 
so far developed a comprehensive sui generis regime for the protection and promotion 
of TRM.9 Some people argue that the very long period of protection could create 
unnecessary burden on society and provide unreasonable profits to the owners of TRM 
knowledge. 

The demand for herbal medicines has grown tremendously in recent years and is 
estimated at US$ 60 billion, with an annual growth between 5-15 %. In some countries, 
a large percentage of traditional medicinal plants and herbal preparations are being lost 
due to deforestation and over-exploitation for export earnings. A few countries have 
taken steps to reverse the trend by establishing and promoting more plantations and 
gardens, and also creating legislation for the control of over-exploited export of plants 
and products of herbal origin. Most countries need to make greater efforts towards 
conserving the biodiversity in medicinal plants; this biodiversity, after all, represents a 
part of their national heritage.10 

A recent study11 has shown that while many agencies, such as WHO, FAO, 
UNCTAD, UNESCO, WIPO, WTO, the Convention on Biodiversity (CBD)12 and the 
Convention on the Preservation of the Intangible Cultural Heritage, have addressed this 
issue, they have not reached any consensus on the best way of protecting traditional 
knowledge including traditional medicine. 

                                                   
9 Thai Traditional Medicine Intelligence Act 
10 See details on debate of IPR and TRM in Protection and Promotion of Traditional Medicine (TRM):Implications for Public Health in developing 

countries by Carlos M Correa, South Centre, Geneva (April 2002) 
11 Carlos M Correa, Update on international developments relating to the IPR protection of Traditional Knowledge including traditional medicine, South 

Centre, TRADE Working Paper No.18 (March 2004) 
12 See details at CBD Secretariat http://www.biodiv.org  
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2.4 The General Agreement on Trade in Services13 

International trade in services currently accounts for 60% of global production and 
employment. In 1999, the value of cross-border trade in services amounted to US$ 
1350 billion, or about 20% of the total cross-border trade. These services cover f inance, 
transport, travel, tourism, insurance and other technical and professional services 
including those related to health. A rapidly growing international trade in services in 
recent years has received major global attention. The GATS has two main parts: the 
framework agreement containing general rules and disciplines; and the national 
“schedule” which contains the lists of specific commitments of individual countries on 
access to their domestic markets by foreign suppliers. 

The general rules apply directly and automatically to all WTO members and 
service sectors which are required not to discriminate between services or service 
suppliers of other members under the principle of the “most-favoured nation (MFN)” 
treatment.14 MFN guarantees equal opportunities to suppliers from all WTO members. 
However, the Agreement permits members to make exemptions to the MFN obligation 
covering specific measures. Therefore, members wishing to keep more favourable 
treatment to particular countries in relation to particular services have to list such 
exemptions in the “MFN Exemption List” of the Agreement. 

Under the Specific Commitment, members are allowed to choose the service 
sectors to which members wish to apply the market access (a negotiated commitment 
in specific sectors, which is also called “market access commitments”). International 
trade in these service sectors must be conducted in accordance with the provisions of 
the GATS as well as the specific commitments the countries may have made in the 
schedule, which are integral parts of the Agreement. The number of sectors committed 
by individual WTO Members tend to relate to their level of economic development. 

Around one third of WTO Members, all developing and least-developed countries, 
have opened 20 or fewer sectors of the approximately 160 different service sectors. As 
of February 2001, less than 50 Members of the WTO’s 140 Members have made 
market access commitments in the health sector. 

In the South-East Asia Region of WHO, only a few countries have made market 
access commitments on a major number of sectors, out of the 12 broad service sectors 
that could be classified. Thailand has committed 10 sectors (business, communication, 
construction, distribution, education, environment, finance, tourism, recreation and 
transport services), while India has opened six sectors (business, communication, 
construction, finance, tourism and health). India is the only country in the Region that 
has made a commitment in the health sector and this also is limited to hospital 
services. Under the present schedule of specific commitments and given a binding – 
the “commercial presence” is the only mode. 

Similarly, Indonesia allows six sectors (business, communication, construction, 
finance, tourism and transport). Myanmar has opened up two sectors (tourism and 
transport), while other countries have made commitments for a single sector, i.e. 
Bangladesh and Sri Lanka for tourism, and Maldives for business. This reflects the fact 
that in many countries health sector is still regarded as an essential public function of 
the State and an area where there is hesitation to permit foreign investment and 
services. 

                                                   
13 See more details in PAHO paper - Trade in Health Services: Global, Regional and Country Perspectives. 2002 
14 Most-favoured nation treatment (MFN) under Article 1 of GATT of 1947 requires Members to comply with a general obligation to apply the MFN 

treatment. According to this Article, it is prohibited to treat products differently on account of their origin. In order to avoid any discrimination, any 
advantage accorded to one country must also be accorded to all other members of GATT. 
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International trade in health services under GATS includes: 

(a)  Cross-border Trade (Mode 1): using electronic media such as interactive 
audio, visual and data communication/transmission across international 
borders for commercial use of health care services and practices that would 
provide countries with the various advances in health care and services of 
professionals from other parts of the world. This, in turn, would enhance and 
improve the quality of diagnostic and appropriate patient-management 
facilities, particularly in remote and rural areas. The trade in e-health services 
might extend well beyond the area of telemedicine in health care per se, and 
include medical transcription, medical coding, medical billing, health claims 
processing, clinical trials, distance education and training, back-up advisory 
services, continuous learning, bio-databases, and health portals and 
websites. While developing countries have the opportunities and strengths, 
they still lack appropriate legislative framework and some systemic 
constraints, including necessary infrastructure, in order to promote cross-
border trade in services, especially in e-health.15  

(b)  Consumption abroad with movement of consumers (Mode 2): Many nationals 
are willing to travel abroad for various reasons in search of health care 
services. Wealthy and "privileged" patients might wish to avail the specialized 
medical and other diagnostic services abroad that may not be available at 
home places, or if available, are perceived as not being of a particular level of 
expected quality. On the other hand, people from developed nations might 
wish to use health services in certain developing countries to benefit from a 
lower-price treatment of equal quality or to benefit from exotic or exclusive 
therapies. In some cases, they may use affordable sources of services not 
covered by health insurance, while in others, they may not be willing to wait 
for their turn in their home country. Even though detailed studies have not 
been done yet, empirical evidence shows that substantial amount of money is 
being spent by both families and governments for sending people abroad for 
medical treatment in Bhutan, Maldives, Myanmar, and Nepal. 

(c)  Commercial presence with foreign direct investment (FDI) (Mode 3): Foreign 
commercial presence and direct investment in the area of health services is a 
growing trend. Those in favour of trade liberalization opine that the 
commercial provision of health care via foreign-invested clinics and practices 
could attract capital and technology. The extent to which the governments 
might wish to open their health sector to foreign-service suppliers is a policy 
of choice, which is likely to depend upon the level of liberalization in the 
national trade policy. Following rapid liberalization during the late 1990s, a 
few middle-income countries (like India, Indonesia, Sri Lanka and Thailand) 
opened their markets for FDI in health sector, mainly hospital and insurance 
sectors, mostly through bilateral agreements or private sector investments, for 
achieving better services, containing costs, and supplementing the public 
sector. A few case studies have been undertaken to review the situation of 
commercial presence in the hospital sector under GATS, in India, Indonesia 
and Thailand. The results show that while opportunities and potential for 
foreign investments exist in private and public hospitals, there are 
considerable difficulties (administrative and financial legislative constraints) in 
implementation.16 

                                                   
15 See WHO-India Country Case Study on Cross-border Trade in Health Services (e-health) - Mode 1 under GATS, WHO India 2003 (unpublished) 
16 See WHO Country Case Studies in India, Indonesia and Thailand on Commercial presence in the hospital sector under GATS - Mode 3, WHO 

SEARO 2002 (unpublished) 
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(d) Movement of personnel providing services abroad (Mode 4): Temporary 
movement of health personnel for providing health services abroad is a 
growing trend in developing countries which have accorded higher education 
standards. There is an increasing trend of emigration (even temporary) of 
qualified health care professionals and other categories of health personnel, 
who seek better incentives and remuneration, better living and working 
conditions, and career opportunities abroad. Countries may wish to explore 
opportunities offered by GATS to the health sector, such as having higher 
revenue from foreign exchange earnings and also getting employment 
benefits. The initial study of movement of medical professionals from India 
was done in 1997, while an updated study will be conducted during 2004, on 
the same issue. 17 

Trade in health services is quite different from trading in other sectors of the 
economy, since health services cannot be compared with commercial goods. Despite 
the potential advantages that trade liberalization may have in improving economic 
growth and development, and ultimately improving the overall socioeconomic growth, it 
has a number of inherent challenges for national health systems. 

2.5 SPS and TBT Agreements and their Linkages with the 
 WHO International Health Regulations 

The two MTAs – the Agreement on the Application of Sanitary and Phytosanitary 
Measures (SPS) and the Agreement of Technical Barriers for Trade (TBT) – also have 
major bearings on the health sector, covering areas of disease control, food safety, and 
technical regulations and standards for pharmaceutical and biological products. 
International trade in food and food-related products has increased to over US$ 400 
billion in recent years, highlighting the need for adequate measures to prevent food-
borne diseases. 

The rules under the SPS Agreement only apply to national health or food safety 
standards affecting international trade, either directly or indirectly. The WTO Members 
are encouraged to make specific regulations to be consistent with the international 
standards. As a natural consequence, the SPS Agreement recognizes international 
standards and related texts of the CODEX (for food safety), the International Office of 
Epizootics (OIE) (for animal health and zoonoses), and the International Plant 
Protection Convention (IPPC) (for plant life). Members can add any other standards/ 
guidelines. 

The SPS is designed to encourage the development of international standards, 
technical regulations and conformity assessment systems in order to facilitate 
international trade and to ensure benefits to consumers. The Agreement also covers 
other health-related commodities such as medicinal products and medical devices. 

The TBT refers to the international standards - CODEX or Food Code of the 
Codex Alimentarius Commission, which is jointly managed by WHO and FAO, for all 
matters relevant to international trade in food and food products, beyond the specific 
issues covered in the SPS Agreement. The CODEX standards have usually served as 
a reference for international trading in food and food products. This agreement has 
played an important role in setting procedures related to the settlement of food-related 
trade disputes among members. The standards actually serve as global references so 
that the national requirement can be established on a similar or universal basis in any 
country. 

                                                   
17 Indrani Gupta et al, Case Study of India: WHO/UNCTAD International Trade in Health Services, A Development Perspective, WHO Geneva 1998 

{WHO/TFHE/98.1} 
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International trade in pharmaceutical products including vaccines necessitates 
ensuring the safety, efficacy and adequate quality of exports and imports. Since 1975, 
WHO Member States have adopted a scheme called "WHO Certification of quality of 
pharmaceutical products moving in international commerce". National Regulatory 
Authorities (NRA) for food and drug, and in most cases, national health authorities are 
responsible for establishing national procedures to ensure that biological products 
intended for use in their own countries are of adequate quality, safety and efficacy. 

Many developing countries are still finding it difficult in implementing the rules of 
the TBT Agreement or applying the basic principles of the TBT in setting their 
standards. If any variations from international standards are adopted, members need to 
report giving appropriate reasons and evidence. WTO has established an information 
exchange system about sanitary measures for members. Adherence to the SPS 
provides opportunities for upgrading the national food safety programmes. WHO is 
responsible for coordinating the "Global Environment Monitoring System – Food 
Contamination Monitoring and Assessment Programme (GEMS/Food)”, through which 
national authorities can improve their capacity to monitor the health risks as well as to 
assist them in establishing national standards. 

In order to benefit from trade liberalization, developing countries need to 
demonstrate that their products meet the CODEX requirements. The SPS in general 
helps trade to flow as freely as possible and applies trade-restricted measures only if 
scientifically justified to protect human health. The SPS allows its members to raise 
international standards, when it is necessary to protect health as warranted. The Codex 
Commission had prepared the international code to assist harmonization among 
nations and to protect consumer health and facilitate trade. 

The proposed revised version of the International Health Regulations (IHR) 
clarifies different roles played by WHO, WTO and FAO, under different agreements like 
IHR, SPS and TBT. It also minimizes the effect of any conflict in the application of 
measures under all Agreements.18 The main aim of IHR is to prevent international 
spread of disease with minimum interference of world traffic and trade. There may be 
the possibility of a Member State not complying with the direction of WHO at the time of 
a disease outbreak, by referring to Article 3 of the SPS Agreement. At present, WTO 
does not recognize the WHO decision process in making risk assessments and 
statements on trade based on public health, and, thus, WHO directives cannot be 
referred to in the SPS process. The dispute resolution processes under the WTO as 
well as those of WHO need to be streamlined. The revision process of IHR is still under 
way and expected to be completed by 2005.19  

3. REGIONAL ECONOMIC GROUPINGS AND TRADE AGREEMENTS 

3.1 ASEAN and AFTA 

Three Member States (Indonesia, Myanmar and Thailand) of the WHO SEA Region fall 
into the group of 10 members of the Association of South-East Asian Nations (ASEAN). 
Timor-Leste is an observer. It has cooperating partners like China, India, Republic of 
Korea, Japan, Australia, USA and EU. The ASEAN Free Trade Area (AFTA) has now 
been virtually realized since 1 January 2003, with tariffs on 44 160 lines of products in 
the 2003 IL of the ASEAN-6 being reduced to the 0-5 % tariff range. 

                                                   
18 See details in WHO Weekly Epidemiological Records, No.25, 1999, pp.193-201 and Proposed Revision of IHR 

http://www.who.int/csr/ihr/revisionprocess   
19 WHO Document A54/9 and Resolution WHA54.14 
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The ASEAN Working Group on Technical Cooperation in Pharmaceuticals 
(AWGTCP) continues to exchange information in such areas as drug safety; improving 
access to needed medicines, the Doha Declaration on the TRIPS and public health, 
and the pharmaco-economics in drug regulatory activities and pharmaceutical 
practices, that could be implemented under AFTA. 

In order to have a regional plan of action to address the impact of globalization 
and trade liberalization on the health sector, WHO in collaboration with ASEAN 
Secretariat and the Ministry of Health, Indonesia convened an intercountry workshop 
on the “GATS, Trade, Health and Services: A Preliminary Assessment” in March 2002 
in Jakarta. The ASEAN Senior Officials Meeting on Health Development (SOMHD) has 
endorsed the work plan on GATS and health, focusing on research, advocacy and 
strengthening of accreditation for medical education. 

The ASEAN members continued to exchange their experience and views on the 
WTO Doha Declaration on the TRIPS Agreement and public health. The SOMHD 
developed the ASEAN project -- “Review of Intellectual Property Rights Legislation and 
Capacity Building on IPR related to Public Health in the ASEAN Region”, aimed at 
addressing the issue of access to drugs, which started in mid-2004. 

3.2 SAARC and SAPTA 

The South Asian Association for Regional Cooperation (SAARC) came in to existence 
in 1985 as an association formed by Bangladesh, Bhutan, India, Maldives, Nepal, 
Pakistan and Sri Lanka, aimed at promoting the well-being of their populations by 
improving their standard of living, coupled with economic growth, social progress and 
cultural development. In 1995, the regional economic cooperation among SAARC 
countries came into existence by the establishment of "SAPTA" – “SAARC Preferential 
Trading Arrangement” in order to promote and sustain mutual trade and economic 
cooperation among the Contracting States through exchanging concessions. SAARC 
has raised the issues on TRIPS Agreement and health. 

3.3 Role of the Government 

This regional cooperation mechanism was initiated in mid-1997 by four participating 
countries through the establishment of the “Bangladesh- India-Sri Lanka-Thailand 
Economic Co-operation (BIST-EC)”. In 1998, Myanmar also joined in and the regional 
grouping became the “Bangladesh- India-Myanmar-Sri Lanka-Thailand Economic 
Cooperation (BIMST-EC)”. This grouping serves as a bridge between the three SAARC 
countries and two ASEAN countries. In early 1998, the business people from the five 
BIMST-EC countries formed an expert group known as “BIMST-EC Business Forum”, 
with an aim of enhancing private sector cooperation among countries in the BIMST-EC 
region in identified sectors and sub-sectors. So far, BIMST-EC does not seem to have 
done much work on trade-related health issues. 

4. SETTING FOR ACTION 

4.1 Member States 

Most Member States in the Region are undergoing extensive and radical reforms in 
national health systems. They are also undergoing trade liberalization processes in 
order to attract foreign investment leading to economic growth. The challenge for them 
is to ensure that ongoing reforms in the health sector are mutually supportive with their 
international trade liberalization. Some believe that countries should not make any 
commitments for health services until the effects can be better predicted. The 
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forthcoming rounds of trade negotiation and discussion at the relevant Councils of WTO 
offer an opportunity for the WTO members to reconsider the breadth and depth of their 
commitments for the health sector. 

There is a vast range of country experiences on the impact of globalization on 
health, including those related to multilateral trade agreements. While some countries 
are undertaking policy actions to address the issues of national capacity-building, many 
others need concerted action to strengthen national capacity. 

Most Member States of WHO are also members of WTO and they are encouraged 
to discuss on areas of mutual interest of WHO and its members with that of WTO 
agreements and their counterpart sectoral ministries, such as trade, commerce, law 
and industry. They need to install mechanisms to secure better coordination between 
ministries responsible for trade and health – seeing to it that public health concerns are 
duly taken into account. All WTO members (both full members and observers) in the 
Region would need to establish or strengthen existing national coordinating 
mechanism(s) for appropriate harmonization of work between concerned sectors. 

Senior and middle-level administrators in the health, trade and legislative sectors 
need to be trained or orientated on international development and/or the implications of 
MTAs on domestic policies as well as on health, trade and other social areas. 

Countries need to develop critical mass of human resources through initiating or 
supporting international, regional and country training courses and workshops on the 
public health implications of multilateral trade agreements of WTO, and thus, better 
education can be organized for the lay public. 

WHO has arranged a one-week short course/workshop in Switzerland for 
professional public health communities from developing countries, and also for WHO 
staff, trade advisers and officials, and people representing interested NGOs. Some 
regional workshops/training courses are also being conducted with the 
programme/design similar to the short course for policy-makers, managers and senior 
strategists, like the ones organized at the College of Public Health and the Centre of 
Health Economics, Chulalongkorn University, Thailand and Padjajaran University, 
Bandung, Indonesia. 

Regional and national centres of excellence on globalization, trade and health that 
would specifically deal with research and training on multilateral trade agreements 
should be identified, and their collaborative work should be further supported. Networks 
of these institutions at both national and regional levels should be promoted. Such 
networks could facilitate and also function as scientific and political forum, as well as a 
pool of regional experts. They should also be involved in monitoring the implementation 
and impacts of multilateral trade agreements, and should share and provide evidence-
based information to other regional countries, and to other parts of the world. A lot of 
research studies including country case studies with practical examples are required for 
countries to either adopt or adapt to the relevant network for public debates, and to 
disseminate appropriate information. 

4.2 WHO 

The role of WHO in international trade and health primarily covers two areas: (a) 
international health advocacy, and (b) setting up of international norms and standards. 

WHO will continue to work with WTO to help ensure that health is taken into 
account when trade policies are framed, without prejudice to the role of legal and 
institutional mechanisms in the multilateral trading systems. 
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WHO will continue to provide appropriate information and advice to Member 
States on all matters pertaining to public health and will also ensure that health 
concerns are weighed appropriately when trade and health intersect. 

WHO, together with WTO and UN agencies, like UNDP, UNCTAD, UNICEF and 
WIPO, should organize a series of national, regional and global activities aimed at 
strengthening national capacities to implement the trade agreements and other health-
related conventions in such a way that would promote and protect public health. They 
should facilitate forums and dialogue and support appropriate country-specific or cross-
country research studies in order to elucidate evidence-based information for policy 
formulation for addressing globalization, trade and international health. Appropriate 
background documents, reports and documentation related to various meetings on 
globalization and trade and health have been made available on a CD-ROM for use as 
education and research material. 

WHO is also working closely with national and regional training institutions to 
develop appropriate training programmes on globalization, trade and health. 

WHO should facilitate and provide technical assistance to the special committees/ 
taskforces or intersectoral committees established in the countries, to review and 
formulate national policies, related to globalization, trade, IPR and health. 

5. POINTS FOR CONSIDERATION 

The present document is a policy brief on globalization, trade, IPR and health, giving 
the highlights of multilateral trade agreements and their implications on health and 
some of the initiatives being undertaken at global, regional and country levels to deal 
with the subject. 

The Health Secretaries may review this document and provide guidance on: (a) 
how countries should deal with this complex and intersectoral subject, within the health 
sector and beyond, and (b) the role of WHO in support of countries' work. 

The Regional Director will report on the observations and recommendations made 
by the Health Secretaries, to the fifty-seventh session of the Regional Committee, 
under Agenda Item 11.3, for consideration and noting. 
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