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1. ELECTION OF OFFICERS . , . .. 

Mr. -SIEGEL, Assistant Director-General, representing the Director-General, 

declared open the first meeting of the Legal Sub-Committee and invited nominations 

for the office of Chairman, 

Mr. GEERAERTS (Belgium) prepensed Mr. Boucher (United Kingdom of Great Britain 

and Northern Ireland) for the office of Chairman. 

Dr. SCHEELE (United States of America),- Mr. CIDOR (Israel), Dr. AL-PACHACHI (Iraq) 

and Dr. HAIEK (Lebanon) supported the nomination. 

Mr. Boucher (United Kingdom of Great Britain and Northern Ireland) was unanimously 

elected Chairman. 

The Chairman took the Chair. 

Dr. HAYEK (Lebanon) proposed Mr. GEERAERTS (Belgium) as Vice-Chairman. 

Mrс ERICE I 0*SHEA (Spain) supported the nomination. 

Mr. Geeraerts (Belgium) was elected Vice-Chairman by acclamation. 

Mr. ERICE Y 01SHEA (Spain) proposed Ambassador Hurtado (Cuba) for the office 

of Rapporteur. 

Dr. HAYEK (Lebanon) nominated Dr. Al-Pachachi (Iraq) 

Dr. AL-PACHACHI (Iraq) declined nomination. 



Dr. SGHEELE (United States of America) and Dr. SEGURA (Argentina) seconded the 

nomination of Ambassador Hurtado (Cuba). 

Ambassador HURTADO (Cuba) thanked delegates for the honour done to him but felt 

that someone with more professional legal qualifications would fill the office better, 

and therefore nominated Mr. Calderwotíd (United States of America). 

Mr. CIDOR (Israel) seconded the nomination. 

Mr. Calderwood (United States of America) was elected Rapporteur by acclamation. 

2. CONSTITUTIONALITY OF THE AMENDMENT PROPOSED BY THE DELEGATION OF AUSTRALIA TO THE 
DRAFT RESOLUTION OF THE WORKING PARTY ON ASSESSMENTS'(Documents A7/AFL/16, A7/AFL/19 

The proposal of the delegation of Australia was to add to the draft resolution of 

the Working Party on Assessments (document A7/AFL/16 Annex II) the following provision: 

"DECIDES that for 1955 assessments shall be made against the active Members only". 

Mr. CORKERY (Australia) explained the position as his delegation saw it. He 

believed that the Assembly was bound in the matter only by Article 56 of its 

Constitution which said that: "Subject to any agreement between the Organization and 

the United Nations, the Health Assembly shall review and approve the budget estimates 

and shall apportion the expenses among the Members in accordance with a scale to be 

fixed by the Health Assembly," That Article gave no indication as to the method by 

which the scale was to be drawn up or the upper or lower limits which might be set. 

The Assembly itself had already fixed maximum and minimum limits, but there was nothing 

to prevent it from changing the lower limit from 0.04 per cent to zero. His delegation 

had not suggested that any Member had ceased to be a Member of WHO; it had merely 



employed the term "active" Member which was current usage. If the Committee felt that 

the Australian amendment, as worded, was not in accordance with Article 56 of the 

Constitution, he was perfectly prepared to redraft it, but his delegation believed that 

it was quite constitutional, 

Mr. GEERAERTS (Belgium) said the whole question hingëd on the interpretation of 

Article 56. Under that Article, the Health Assembly was entirely competent to establish 

.the scale of contributions, but its obligations did not end there. It was also required 

to apportion the expenses among the Members. In so doing, it might take into account 

a number of factors, such as the economic situation and population of a country, but it 

was not possible for it arbitrarily to establish for some-Members what was really a 

ridiculous contribution. If it did so, it would not be apportioning the expenses but 

arbitrarily imposing on some States the burden of which it relieved others. His 

delegation therefore believed that the amendment proposed by the delegation of Australia 

was not in accordance with the spirit of Article 56 of the Constitution. 

Dr. van den BERG (Netherlands) repeated, as he had already stated in the Committee 

on Administration, Finance and Legal Matters, that the amendment proposed by the 

delegation of Australia was unconstitutional. Under Article 56 of the Constitution, 

the Health Assembly must apportion the expenses among the Members. That obviously 

meant among all the. Members. It was not possible to exclude some and still less to 

exclude such an ill-defined group as "inactive" Members. 
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In his view, the establishment of a scale implied the fixing of a certain 

relationship between the amounts to be paid by various countries. That relationship 

was based on considerations such as the economic position of the country concerned. The 

Assembly could not decide that a group of countries, for reasons which had nothing to do 

with those on which the scale was based, should pay nothing. He therefore felt that the 

amendment proposed by the delegation of Australia was not in accordance with Article 56. 

Dr* OSMAN (Egypt) pointed out that two elements were involved» The amendment 

proposed by the delegation of Australia referred only to one aspects the apportionment 

of expenses among active Members, but its adoption would have repercussions on the legal 

status of inactive Members.» He reqiested the Legal Adviser to elucidate that point. 

Mr» ZARB (Chief, Legal Office), Secretary, said that in order to understand the scope 

of the question the Committee must consider the action taken by the Assembly when the 

difficulty had first arisen» It was at the Second World Health Assembly that consideration 

had been given for the first time to notifications from certain Members of withdrawal from 

the Organization, After a careful stucty- of the records, he had reached the conclusion 

that the Health Assembly had not wished to resolve from the legal point of view the 

question of the withdrawal of Members» He read various quotations from the proceedings 

of the Second World Health Assembly (Official Records No. 21) in support of that view» 

The Assembly had taken up no legal position in the matter; it had merely adopted 

resolution WHA2.90, which expressed the hope that those States which no longer considered 

themselves Members of WHO would in the near future wish to reconsider their position. 

[Since that time the Assembly had deliberately refrained from settling the legal problems 
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which had arisen. It had taken a series of decisions settling the question de facto, 

and had continued to treat those States as de jure Members and subject to the normal 
t 

obligations of Members. 

The expressions "active" and "inactive" Members had gradually been adopted as a 

convenient term in financial and administrative documents, but they were not to be found 

in the Constitution or in any of the Organization's legal instruments, such as the Rules 

of Procedure of the Health Assembly. The amendment proposed by the delegate of 

Australia, however, contained the expression "inactive Members only". The legal difficulty 

lay in the fact that there was no definition of "active" or "inactive" Members in any 

document. If, therefore, the Assembly was to remain faithful to the policy it had so far 

followed, it must once again find a de facto solution in accordance with the views and 

sentiments it had expressed. 

The CHAIRMAN thanked the Legal Adviser for the opinion he had expressed. 

The Legal Adviser's remarks prompted two questions: 
• 

(1) Having regard to the terms of Resolutions WHA2.90 ánd WHA3»&4, could the 

Committee take it that WHO had always regarded the countries described as "inactive" -

Members as Members of the Organization? 

(2) Having regard to the constant use of the expressions "active" and "inactive" 

Members, was it appropriate to embody them in a resolution? 

Mr. ERICE Y 0'SHEA (Spain) suggested that the Sub-Committee's report to the Committee 

on Administration, Finance and Legal Matters should embody two points: firstly that the 

Assembly was entitled to interpret the Constitution with reference to Article 56 and 

secondly, that the Sub-Committee had confined itself to judging the constitutionality of 

of the amendment proposed by the delegation of Australia without considering its financial 

implications. 
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Mr. SOLE (Union of South Africa) was sure there would be unanimous agreement, as 

far as the Chairman's first question was concerned, that the Organization continued to 

regard "inactive" Members as Members» With regard to the Chairman's second question, 

, he endorsed the views expressed by the Legal Adviser. No distinction was made between 

"inactive" and "active" Members in the Organization's official documentation. In his 

delegation's view, therefore, the amendment proposed by the delegation of Australia was 

undoubtedly unconstitutional» 

Ambassador HURTADO (Cuba) believed, after hearing the Legal Adviser's explanation 

of the circumstances which had given rise to the expression "inactive" Members, and in 

I view of the fact that no such expression was used in the Constitution, that the 

Australian amendment was unconstitutional because it employed that term. He further felt 

that it was impossible to go as low as zero on the scale of contributions and thus exonerate 

some Members from the. payment of a contribution. 

He would not comment on the aims of the amendment proposed by the delegation of 

Australia, particularly since, as the Chairman of the Committee on Administration, Finance • 

and Legal Matters had pointed out, those aims could be acl̂ ieved by the adoption of the 

proposal put forward by the delegation of the United States of America. 

Dr. van den BERG (Netherlands) emphasized that the main point at issue was that 

according to Article 56 of the Constitution it was not possible to exclude any group of 

Members from the scale of contributions and the amendment proposed by the delegation of 

Australia was therefore unconstitutional. 



Mr. CORKERY (Australia) said the only real argument adduced against the amendment 

proposed by his delegation was that the term "active" Members did not appear in official 

documents. He pointed out that the Report of the thirteenth session of the Executive 

Board used the term, as did the Organization's balance sheet. He therefore saw no 

reason why it should not appear in the resolution. His delegation' also believed that 

it was perfectly possible to have a scale which started from zero. While he fully 

agreed that the Organization had treated the countries in question as Members he also 

maintained .that -it was possible to speak of "active" and "inactive" Members and to fix 

the contribution of "inactive" Members at zero in the scale. 

Dr. CIDOR (Israel) said his answer to the Chairman's first question was in the 

affirmative and to the second in the negative. Like the Netherlands delegation, his 

delegation believed that the amendment proposed by the delegation of Australia was 

unconstitutional. 

Dr. AL-PACHACHI (Iraq) believed that so-called "inactive" Members were technically 
. . • » » 

Members of the Organization and under Article 56 of the Constitution must be included 

in the scale of assessments. The proposed amendment under consideration was therefore 

une ons ti tuti onal. 

The CHAIRMAN ruled that in order to save time the Rapporteur should report tb the 

Committee on Administration, Finance and Legal Matters on the discussion in the Legal 

Sub-Committee. 

He put to the vote the constitutionality of*the amendment proposed by the delegation 

of Australia to the draft resolution of the Working Party on Assessments. 

Decision: It was decided by 19 votes to 4- with 1 abstention that the amendment 
proposed by the delegation of Australia was unconstitutional. 

The meeting rose at 11.55 a.m. 


