
NATIONS UNIES

UNITED NATIONS

WORLD HEALTH ORGANISATION MONDIALE
ORGANIZATION DE LA SANTÉ

THIRD WORLD HEALTH ASSEMBLY A3 /L /Min /3

12 May 1950

CRIGINALt ENGLISH

COWITTEE ON ADMINISTRI,TION, FINANCE AND LEGAL MATTERS

WORKING PARTY ON LEGAL MATTERS

PROVISIONAL MINUTE' OF THE THIRD MEETING

Palais des Nations; Geneva

Friday, 12 May 1950, at 9.30 aim,

CHAIRMANa Mr. CALDER-WOOD (United States of America)

CONTENTS

1. First -report of the Working Party

2. Report on absentee members of the Executive Board

Note; Corrections to these provisional minutes should be
submitted in writing to Mr. adcnards, Room A.519,
within 48 hours of their distribution or as soon as
possible thereafter



A3 /L/Min /3

page 2

1. FIRST - REPORT OF THE WORKING PARTY ON LEGAL MATTERS

M. GEERAERTS, Rapporteur, presenting the first report of the Working

Party on Legal Matters, indicated that the lengthy discussion which had taken

place concerning the applications by Viet -Nam, Cambodia and Laos had been

summarized in the words "after a full discussion ". He hoped that the working

party would find this acceptable, since the discussion had resulted in

unanimous agreement.

Mr. BANDARANAIKE (Ceylon) requested the omission of the word "unanimously ",

since he had made it clear that his Government did not consider that the three

applications in question fulfilled the conditions necessary for membership of

the Organization. In view of the opinions expressed by the other members

of the working party, he had not pressed his objection, but considered that the

work "unanimously" conveyed an incorrect impression of the proceedings.

Mr. BALLARD (Australia) recalled the fact that the Chairman had asked

the meeting whether it was unanimous in its agreement that the three..

applications fulfilled the conditions required by the Constitution, and that

at that point, the representative of Ceylon had raised no objection. However,

if the meeting agreed to omit the word "unanimously", he would not oppose it.

Mr. BANDARANAIKE (Ceylon) pressed his objeçtion to the word "unanimously ",

though he did not wish his individual dissent to be recorded as such in the

report, and undertook not to raise the point again either in the Committee on

Administration, Finance and Legal Matters or in the plenary meetings of the

Health Assembly. If the working party agreed to omit the word "unanimously'

from the report, he would like an assurance that the summary record would be

brought into conformity with that amendment.
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It was agreed that the word "unanimously" should be omitted from the

sentence in question

Decisions The first report, as amended, was adopted.

2. REPORT ON ABSENTEE MEMBERS OF THE X CUTIVE BOARD (Document A3/40)

The CHAIRMAN directed attention to document A3/40, and to Rules 84 and 87

of the Rules of Procedure of the Health Assembly, Rule 4 of the Rules of Pro-

cedure of the Executive Board, and Article 24 of the Constitution of the World

Health Organization.

In referring this question to the Working Party on Legal Matters, the

Committee on Administration, Finance and Legal Matters had requested it to con-

sider the legal consequences if no action were taken as a consequence of the

absences reported, and also on the legal consequences if it were decided to take

action on those absences. In his view, the first problem before the meeting

was the interpretation to be placed on Rules 84 and 87 of the Rules of Procedure

and on the corresponding Articles of the Constitution

Mr. BALLARD (Australia) asked whether the meeting might be seized of any

piny documentation available, such as the documentation containing the

exact terms in which the Byelorussian SSR had notified its purported withdrawal,

from the Organization,

Mr. BANDARANAIKE (Ceylon) supported that proposal, adding that he understood

there had been considerable correspondence between the Government of the

Byelorussian SSR and the Executive Board, which might be relevant.

The CHAIRMAN suggested that the meeting might wish to consider the inter.

pretation of the word 'withdraw" in Rule 84 of the Rules of Procedure, and whether
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it was to be considered as implying withdrawal from membership of the Organization.

Mr. LINDSAY (United Kingdom) thought that the immediate concern of the

meeting was the fact that certain persons designated to attend thé meetings of

the Board had not attended those meetings. Other facts, such as that the

Members in question had not paid their contributions to the budget of the

Organization, might affect the legal actic Yl to be taken by the Organization, but

were not relevant to the question currently before the meeting,

1Vr, BALLARD (Australia) urged again that any relevant correspondence between

the Organization and the Government of the Byelorussian SSR should be read, in

order that the meeting should be enabled to interpret the wor! "withdraw" in Rule

84; in the knowledge of what that Government claimed to be doing,

M. GEERAERTS (Belgium) considered that the intentions of Byelorussia regarding

its membership of WHO were not relevant to the questig41 before the meeting. In

his view, the working party should first determine, irrespective of the identity

of the state concerned, what action should be taken when any Member of the -4

Executive Board was not represented at these meetings. Having èstablished the

principle, it could consider its application in,a particular case, but, for the

moment, the meeting might be wise to forget the indiviu- i o tate concerning which

the question had arisen.

Dr.van den BERG (Netherlands) associated himself with that observation, and

urged that the meeting should not confuse the principle at issue with other

questions connected with a particular case but not relevant to the general principle,

Mr. BANDAR.ANAIKE (Ceylon) pointed out that, while document A3/40 referred to
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three members of the Executive Boards the working party was required only to

consider action in the case of Byelorussia, since the other two Members' term

of office was about to expire.

In that'consideration, he thought that the meeting should be aware of all

relevant circumstances, He understood for examp_le,, that the person designated

by Byelorussia to attend meetings of the Executive Board had attended the

opening meeting, but had been absent f:am the net four. Moreover, he under-

stood that the Government of the Byelorussian SSR had notified its withdrawal

from the Organization shortly after the first meeting held by the Executive

Board. He therefore supported the proposal of the Australian representative

that any relevant correspondence should be read out

The CHAIRMAN agreed that other circumstances beyond the fact that there

had been no representative of the Byelorussian SSR at the fourth and fifth

sessions of the Executive Board might be relevant, He pointed out that the

absence of the Byelorussian representative from the second and third sessions

was recorded in the footnote to document A3/40, Nevertheless, the Committee

on Administration, Finance and Legal Matters had not referred to the working

party the fact that certain Members of the Organization no longer regarded them-

selves as such, and discussion should be confined to the question of action

which might be taken under Rule 87 of the Rules of Procedure.

M. GEERAERTS (Belgium) recalled the fact that the Committee on Administration,

Finance and Legal Matters had adopted a resolution the previous day relating to

action resulting from the fact that certain Members had failed to pay their

contributions to the Organization, Reluctance to widen the breach in inter-,

national affairs had doubtless coiltr.ibuted to the reasons for its adoption. With
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the same Object, the Working party would be well "advised to confine its consi-

deration to the general issue before it and decide on the principle which the

Health Assembly could apply, in order to provide for a replacement on the

Executive Board when the latter was threatened with inability to carry out its

work because of absences.

Dr. FROES (Brazil) emphasized the importance of ensuring that the Executive

Board had sufficient active members to make up a quorum.

Mr. BALLARD (Australia) said that Rule 84 provided for action to be taken if

a Member were to withdraw from the Executive Board. The meeting should, there-

fore, take cognizance of any communication from the Government of the Byelorussian

SSR, as the latter might have expressed a specific intention to withdraw from

the Executive Board.

Dr, van den BERG (Netherlands) considered that discussion should be con-

fined to the matter contained in document A3/43.

Madame LABEYRIE (France) thought the matter was quite simple. Rule 84 of

the Rules of Procedure provided the means for replacing a member of the Executive

Board who was prevented, for any reason, from taking part in its work. In

considering how such a procedure should be carried out the working party should

bear in mind, not the personal aspects involved, but only the conditions prevailing

at the time when the defaulting Member was elected, such as the intention of the

Organization that a certain region should be represented on the Board.

The CHAIRMAN indicated that, though three Membors were mentioned in document

A3/40, it was only in the case of Byelorussia that the question of replacement
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arose. He thought it was relevant for the meeting to know whether that Member

had indicated that it did not propose to be represented at the meetings of the

Executive Board, If the meeting agreed, therefore, he would ask the Director- -

Gcreralls representative to read out the communication in question.

M. ZARB, Secretary, explained that the Government of the Byelorussian SSR

had sent the Organization a telegram, received on 21 February 1949. This had

boon followed by a letter dated 15 February 1949 confirming its contents, of

which the text was as follows:

Sir,

I have the honour to inform you that the Ministry of Health of
the Byelorussian Soviet Socialist Republic and the medical establishment
and organizations of the Republic are dissatisfied with the activities
of the World Health Organization,

The manner in which the Organization has fulfilled its tasks in
connexion with international undertakings for the prevention and con-
trol of diseases and with the dissemination of medical scientific know-
ledge is entirely unsatisfactory. The past period has shown that the
policy followed by WHO does not correspond to those tasks which were
set before it by the inaugural conference in 1946. The maintenance

of the swollen administrative machinery of WHO involves disproportionately
heavy and unjustifiable expenses for Member States,

In view of the above the Byelorussian Soviet Socialist Republic
no longer considers itself a Member of the World Health Organization,

Yours, etc..

(Signed) N, EVSTAFIEV

(Deputy Minister of Health of the

Byelorussian SSR)

This letter, and the telegram, were the only communications which had been

received from that government; subsequent letters and telegrams from WHO had so

far remained unanswered,
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M. GEERAERTS (Belgium) again urged that the Working party should first settle

the principle raised without considering its particular application. With that

purpose in mind he had drafted the following resólution which, with suitable

amendments, might be acceptable to the meeting:

The Third World Health Assembly,

Considering that Article 24 of the Cónstitution of the World Health

Organization provides that the Executive Board shall consist of 18 persons

designated by as many Members and that this constitutional provision must

be obsérved;

Yhere'as a Member not represented at a meeting of the Executive Board

by the person.designated for that purpose, without 'justifying its absence,

should be retarded as renouncing its right to attend;

Considering further that prolonged absence by several Members might

prevent the Executivé Board from discharging its functions,

AUTHORIZES, in accórdance with Rule 84 of the Rules of Procedure,

that a Member shall be elected to replace the defaulting Member for the

remainder of its term of office.

If the meeting accepted that resolution, suitably amended, it might be

followed by a second, as follows:

The Third World Health Assembly,

Considering the resolution taken regarding persistent absence on the

part of a Member of the Executive Board;

Considering that the person designated by the Byelorussian SSR to

attend meetings of the Executive Board has been absent for two consecttive
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sessions;

and at this point the meeting might wish to include another paragraph, as follows:

Whereas this State has notified its intention tjconsider itself no

longer a Member of the World Health Organization and should thereby be

regarded as implicitly surrendering its right to take part in the work

of the Executive Board,

AUTHORIZES, under Rule 84 of the Rules of Procedure, the election

of a Member of the Executive Board for one year.

Sir Dhiren MITRA (India) endorsed the chairman's ruling that the working party

should confine its consideration to the matters dealt with in document A3/40.

Rule 84 of the Rules of Procedure was not mentioned in that document and no

legal opinion had been requested in connexion with that rule. Its terms were

clear and if, for any reason, a Member of the Board withdrew before the expiration

of its term of office, the Health Assembly would be able to arrange for the

election of a replacement. Guidance was, however, required regarding action in .

the case of an absence under Rule 87. That rule contained no provision for

replacing a Member which did not send a representative to the meetings of the

Executive Board and there was no constitutional provision for such a Member to be

expelled and the seat declared vacant. The only action open to the Health

Assembly was to request such a Member. to designate a person to attend the meetings

- regularly, or else to withdraw from the Board. In the latter case Rule 84 would
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apply, but, failing such withdrawal, no action could be construed as intentional.

withdrawal,. Under Rule 87, therefore, the working party would have to state

that a Member could not be expelled from the Executive Board unless the

Constiu4ion were amended.

Mr. BJNDARANAIKE (Ceylon) indicated that Rule 87 did not lay down any

action to be taken by the Health iissembly on the report of the Director -

General. There were, in fact, many doubtful points to consider. The

expression "for any reason withdraw" in Rule 84 might apply to membership

either of the Executive Board or of WHO, and its precise interpretation should

be defined to decide its relevance or irrelevance to the case under

consideration.

With regard to the resolution proposed by the representative of Belgium

he considered that it went beyond the working party's terms of reference and

that the principle it embodied could only be properly defined in,an amendment

to the Rules of Procedure.

Considering only Rule 87, the circumstances connected with the absence

of the representative of a Member were.certainly pertinent. The suitability

of any course of action would be affected if such absence were unintentional,

and perhaps caused by sickness, or intentional and deliberate. He suggested,

therefore that the working party should recommend that "in the absence

of the person designated by the Byelorssian SSR, reported by the
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Director -General under Rule 87 of the Rules of Procedure, and taking into

consideration all the circumstances involved, the post be no longer kept vacant and

anrjther Member be designated-." Such a recommendation would have to be made under

Rule 87 and, in spite of the general wish to avoid raising international

difficulties, the specific case before the meeting would have to be dealt with.

Mr, BALLARD (Australia) considered that the resolution proposed by the

representative of Belgium on the principle at issue lacked constitutional warrant

The representative of India had explained clearly the impossibility of assuming

the renunciation of a seat on the Board from any action on the part of a Member.

As, however, the working partyxas now aware of the intention expressed by the

Government of the Byelorussian SSR, it seemed possible to arrive constitutionally

at the objective proposed by the delegate of Belgium. That Government had

declared that it no longer considered itself a Member of WHO. It was a truism

that the whole included the part, and by inference Byelorussia no longer considered

itself a Member of the Excutive Board. This interpretation wás borne out by the

fact that the word "Member" in Rule 84 was spelt with a capital initial, implying

that the word referred to a Member State. By this reasoning it was possible to

conclude that the letter from the Government of the Byelorussian SSR, though

inoperative with respect to withdrawal from the Organization, was operative with

respect to withdrawal from the Executive Board The working party could, therefore,

resolve that Byelorussia, being a Member of WHO had withdrawn from the Board, and

that the Health Assembly should arrange for the election of a replacement
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Mr. FERRARA (Italy) considered that Rule 84 applied, since the expression

"Should a Member ... for any reason withdraw ..." covered every contingency.

Dr. BJORNSSON (Norway) could not accept that reasoning. Since WHO had

refused to recognize the withdrawal of Byelorussia from the Organization, Rule 84

could not be applied. The.only possible action which could be taken to clarify

the situation would be to suggest an amendment to Rule 87.

Mr. CAIDERWOOD (United States of America) thought that the Health Assembly

could act on a report made by the Director -General under Rule 87, otherwise there

would be no purpose in that rule. Rule 4 of the Rules of Procedure of the

.Executive Board contained the additional phrase "...the Director -General shall

report ... to the Health Assembly for its consideration ", and though specific

action was not indicated, the Health Assembly could act under Article 75 of its

Constitution on the interpretation of its Rules of Procedure.

With regard to the word "withdraw" in Rule 84, he recalled the fact that

the intention of the drafters of that rule had quite definitely been that it

should refer to withdrawal from the Board, and not from the Organization itself;

in any case that interpretation seemed clear from the context.

As to the proposal of the Australian representative, based on the proposition

that the whole included the part, where the whole was not recognized, as in the

case of Byelorussia's withdrawal from the Organization,, the part could not be

recognized either. Nevertheless it might well be within the power of the
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Health Assembly to construe four consecutive absences from the Ex ,,cutive Board as

amounting to withdrawal, and, to apply Rule 84.

M, GEERAERTS (Belgium) supported the view of the delegate of Italy that,

for the case under consideration, Rule 87 could be disregarded, since the action

it contemplated had been taken. He also agreed with the Chairman with regard to

the application of Rule 84. To seek to base action thereon would involve quite

another line of discussion, and the reasons for the withdrawal of Byelorussia

would first of all have to be known. The Australian delegate had made the point

that a resolution on the subjeot must be based on specific provisions of the

Constitution. To his mind, Rule 84 could be disregarded and justification for

action based on Article 24 of the Constitution, which was sufficiently imperative

on the question of appointments to the Board. The failure of a Member to

appoint a suitably qualified person to the Board would violate the Constitution

and would provide good ground for action, without going further into the reasons

for that failure. Application of Article 24 could not be objected to by those

who feared giving the impression that a Member was being excluded from the Board,

for any State that had accepted obligations and failed to fulfil them must

expect to bear the consequences. He therefore held that, as compliance with

the provisions of the Constitution was a fundamental rule, the Assembly must *see

to it that the Exeatt ive Board did consist of the number of Members laid down in

the Constitution. If, then, some members of the working party had misgivings

about the appropriatness of his resolution as submitted, and as the recommendation

to the Assembly required to be based on the provisions of the Constitution, a

reference to Article 24 of the Constitution could be made in the last paragraph

as justification for the decision proposed therein. However complicated the
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matter was, action could not be taken on a situation which was not recognized

by the Second Health Assembly. If, therefore, the working party considered that

his resolution overstepped the powers of the Assembly, he would modify its last

paragraph as indicated.

Mr. LINDSAY (United Kingdom) supported the views expressed by the delegate

of Australia, which he felt had been misunderstood. Byelorussia had signified

her intention of withdrawing from the Organization as a whole. Since there was

no provision in the Constitution for accepting such a wide withdrawal, the

Second Health Assembly had not accepted it. On the other hand, there was

provision for partial withdrawal, as laid down in Rule 84 of the Rules of

Procedure. It was consequently open to the Assembly to recognize such partial

withdrawal, and if the Second Health Assembly had not done so the Third could.

In anticipation of a change of intention on the part of the State concerned,

the Second Health Assembly had refrained from appljing that rule.
otc

He also agreed that with regard to Rule 87 it would be idle for the

Director- General to report absences if no possible action could be taken. Rule 87

could be applied, since the Assembly had power to interpret it.

Finally, he endorsed the suggestion of the delegate of Belgium that the

need to ensure compliance with Article 24 of the Constitution was a ground for

action. Although the wording was not absolutely explicit, the intention was

clear. He gave a preference to this latter suggestion as a solution of the

problem.

The CHAIRMAN intimated that the resolutions presented orally by the delegates

of Australia, Belgium and Ceylon would be typed and circulated, and at the request,

of Sir Dhiren MITRA (India), he said that he would probably draft a resolution

along the lines of his own remarks.
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Dr. van den BERG (Netherlands) said that, when he had left the meeting

earlier to attend important discussions elsewhere, he was under the impression

that the working party was dealing Only with document A3/40. On his return,

however, he gathered that anothe?dacument concerning the withdrawal of

Byelorussia and other States had 'een introduced. On the assumption that the

working party was discussing only document A3/40, he considered that Rule 84

could only be applied if two consecutive absences from the Board were regarded

as tantamount to withdrawal from the Board. He would, however, advise caution,

and he recalled cases, constituting precedents, where Members of the Interim

Commission had continued to sit on that Commission after three consecutive

absences. At a recent meeting of the Committee on Administration and Finance

and Legal Matters, Dr. Hyde of the United States of America had referred to

certain countries which had fallen into the bad habit of being in arrears with

payments, and had urged the Committee not to draw unjustifiable conclusions

from their tardiness. He himself shared that view, and considered that the

same consideration should be given to Members who had developed certain other

bad habits such as failing to .
answer letters or to attend meetings.

In his view, all that,could be done under Rule 87 was to propose that the

Assembly request Byelorussia to attend the next meeting of the Board and that

the Rules of Procedure should be appropriately modified. In that connexion;,

he was not absolutely certain that the delegate of Belgium was correct in his

interpretation of Article 24 of the Constitution. However, careful study

should be given to the possibility of revising the Rules of Procedure so that

consecutive absences from the Board would deprive a Member of the right to

sit on it and the Assembly could designate a substitute.
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Mr. S'RENSEN (Denmark) considered that Byelorussia could not be replaced

unless the Rules of Procedure were appropriately amended. He therefore

proposed that Rule 84 should read

"Should a Member, entitled by a previous election to designate
a person to serve on the Board, not be represented at two
consecutive sessions of the Board before the expiration etc. .."

The CHAIRMAN requested that this .proppsal might be submitted in writing.

It, seemed to him that-there was general agreement in the working party that

e
some means should befound'of creating a vacant seat and also of filling it.

It was clear, however, that there were differences of opinion as to the legal

basis for determining that there was a vacancy. On the one hand, it was

held that the case could rest on the letter addressed by Byelorussia to the

Director -Oeneral announcing withdrawal from the Organization; again, some

considered that it could be presumed that Byelorussia had withdrawn from the

Board in view of the four consecutive absences recorded; and, finally,

others felt that no action should be taken unless and until the Rules of

Procedure had been amended. The matter should be still.more fully discussed

in the hope of reconciling these divergent points of view.

Mr. FERRARA (Italy) believed that the working party was more or less

agreed that under Rule 87 the Assembly could not take note of the_Director- General +s

report without taking the matter to a conclusion. As for Rule 84, if it were

not applied in the case under review, he did not know when it could be invoked.

To his mind, the questions of membership of the Organization and attendance at

meetings of the Executive Board were quite distinct and independent, and he

felt that the letter from Byelorussia to the Director -General announcing

withdrawal could be left out of account, and the case dealt'with by applying
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. Rule 84 on the ground of absence from the Board.

The Assembly, therefore, could take note of the absences of Byelorussia

end proceed to designate a substitute for the remainder of the period to which

the withdrawing- Member would otherwise have been entitled.

M. GEERAERTS (Belgium)_ submitted that, in considering the application of

Rule 84, it should not be overlooked that the Rules of Procedure had been irawn

up in the light of the fact that the Constitution aid not provide for widrawal

of Members from the Organization. That rule only applied. to States which were

called upon to make appointments to the Board and found themselves unable to do

so, although still wishing to remain Members of the Organization. There were

many and varied reasons why a State could not fulfil that obligation. It

' seemed to him that in the case under review the Assembly could not take its

stand on Rule 84, for it would be logical to conclude that in normal

circumstances a State would notify and give reasons for an absence; Byelorussia,

however, had merely notified withdrawal from the Organization. The practical

inference was that that country had also withdrawn from the Executive Board.

He, therefore, returned to the remarks of the Australian delegate, who

considered that it was necessary to find a constitutional basis for action,

He agreed that it would be advisable to amend the Rules of Procedure, although

it would create a bad impression to do so and apply the amendment a posteriori.

His wish had been to avoid as far as possible indicating that a particular

case was being dealt with.

The CHAIRMAN asked whether he was correct in his understanding that there

was general agreement that a vacant seat should be found. It seemed that at

least three members of the working party considered that ne action should be

taken beyond modifying the Rules of Procedure.
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Dr. van den BERG (Netherlands) said that in his view no vaeancy existed.

Mr.'BAI,LARD (Australia) found it difficult to accept the delegate of i

Belgium's interpretation of Rule 84, which seemed to indicate that it was

ultra vires. In his own view, however, since the World Health Assembly had

adopted it, the rule was valid. In attempting to limit the scope of Rule 84

the Belgian representative had indicated that there were various reasons why

a country might find itself unable to designate a person to serve,.on the Board.

The rule however said "for any reason ". He, consequently, held that.Rule 84

was applicable; a continuing Member had withdrawn from the Board, thus giving

the Assembly the right to designate a substitute,

The CHAIRMAN suggested and the working party agreed, in an endeavour to

shorten subsequent discussion, to set up a drafting committee consisting of the

delegates of Australia, Belgium and Italy to 'prepare a draft resolution,

having regard to those resolutions already submitted and to those mentioned

during the discussion and still to be handed in in writing.

The meeting rose at 12.45 p.m.
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