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1. At its third session (28 June – 5 July 2009, Geneva), the Intergovernmental Negotiating Body 
on a Protocol on Illicit Trade in Tobacco Products decided1 to establish two drafting groups to work 
during the period before its fourth session on the negotiating text for a protocol to eliminate illicit 
trade in tobacco products.2 The Intergovernmental Negotiating Body further decided that the drafting 
groups would propose possible text for the articles assigned to them, in order to facilitate further 
negotiation at its fourth session. Each WHO Region was invited to nominate up to 10 Parties to the 
drafting groups, with each Party to be represented by one person in each group. 

2. This report summarizes the work undertaken by Drafting Group 1,3 which was assigned the task 
of working successively on Articles 7, 5 and 6 and then, time permitting, Articles 10 and 11 of the 
negotiating text. The report follows this order of work. 

3. The group met twice in Geneva (30 September – 2 October and 23–25 November 2009) with 
the participation of representatives of 28 Parties. In addition, representatives of relevant 
intergovernmental organizations and nongovernmental organizations were invited to participate as 
observers. At its first meeting, the Drafting Group accepted that advisers to the representatives of 
Parties could observe the proceedings. 

                                                      
1 Decision FCTC/COP/INB-IT/3(1). 
2 See document FCTC/COP/INB-IT/3/5 Rev.1. 
3 The 31 members of the Drafting Group were: Algeria, Armenia, Australia, Bangladesh, Brazil, Cameroon, Canada, 

China, Cook Islands, Djibouti, European Community, India, Iran (Islamic Republic of), Jamaica, Japan, Kenya, Malaysia, 
Maldives, Mexico, Mongolia, Nigeria, Pakistan, Panama, South Africa, Spain, Sri Lanka, Sweden, Syrian Arab Republic, 
Thailand, Turkey and United Arab Emirates. 
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4. Dr M. Anibueze (Nigeria) was elected Chair. 

5. Following deliberations, the Drafting Group elaborated draft text for Article 7 (see Annex). 

6. Owing to time constraints, the Drafting Group could not finish its discussions on Article 5. The 
areas on which the Drafting Group achieved consensus (paragraphs 1 and 2) are indicated in the 
Annex. The input and concerns of members of the Drafting Group on the rest of draft Article 5 are 
presented below. 

7. Articles 6, 10 and 11 were not discussed at the second meeting owing to time constraints; 
however, the Chair, with the assistance of some members of the Drafting Group, proposed draft text 
for those articles based on the principles agreed by the Drafting Group at the first meeting and the 
negotiating text of the Intergovernmental Negotiating Body. The drafts included in the Annex stand as 
they were proposed by the Chair to the second meeting of Drafting Group 1. 

8. Drafting Group 1 also requested the Convention Secretariat to prepare a report1 on the available 
technology for unique markings, in view of the proposed global track and trace regime in the protocol, 
to be ready for the fourth session of the Intergovernmental Negotiating Body. 

9. The Intergovernmental Negotiating Body is invited to take note of the proposals in the Annex. 

10. The Chair requested that the following matters in particular be brought to the attention of the 
Intergovernmental Negotiating Body.  

Article 7  

11. Consensus was reached on Article 7. However, the following comments were received from 
WHO’s Office of the Legal Counsel. 

12. With respect to the distinction made by the Drafting Group between product intended for 
domestic use and product intended for export, the Office of the Legal Counsel pointed out that 
Article 15.2(a) of the WHO Framework Convention on Tobacco Control does not support such a 
distinction (because it provides requirements based simply on whether product is sold within each 
Party’s jurisdiction and not on any intended location of use) and suggested that the Intergovernmental 
Negotiating Body consider an  alternative option. 

13. On the issue of “unit packets and packages”, the Office of the Legal Counsel referred to the fact 
that Article 15.2 of the WHO Framework Convention on Tobacco Control uses the term “all unit 
packets and packages” and that the term “cases and master cartons” does not appear in the Framework 
Convention.  “Cases and master cartons” are types of packages and because there may be other types 
of packages, use of this term could exclude those other types of packages.  Thus, referring to specific 
types of packages could create a loophole (the term “packages” is a generic term intended to 
encompass all possible forms of packages). Using the formula “packages, including cases and master 
cartons, and any outside packaging of tobacco products” would ensure conformity with the 
terminology used in the Framework Convention. 

                                                      
1 Document FCTC/COP/INB-IT/4/INF.DOC./1. 
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Article 5 

14. Article 5 was discussed only in part, owing to time constraints. Consensus was reached on 
paragraphs 1 and 2. The three other paragraphs (3–5) represent the draft of the Chair, based on 
discussions at the first meeting of the Drafting Group. No consensus was reached on these three 
remaining paragraphs during the second meeting and the exchange of views through e-mail following 
the second meeting. The document attached at Annex therefore reflects draft Article 5 as it stood at the 
close of the second meeting. 

15. The Drafting Group felt that definitions would be needed on the following terms: commercial 
imports/exports; commercial quantities; primary processing; transport; brokering; manufacturing 
equipment; manufacturing of tobacco products; natural/legal person. 

16. Furthermore, some Parties expressed views and reservations on the following points: 

(a) subparagraph 3(b)(vi) 

(i) One Party could not accept the reference to “unlawful conduct” and requested that 
it be deleted. 

(ii) Some Parties were of the opinion that the subparagraph should be redrafted as 
“documentation certifying that the applicant has not committed offences directly 
related to tobacco transactions or charges filed by government agencies, or any 
designated competent authority (including criminal records)”. 

(b) subparagraph 3(b)(vii)  

(i) Some Parties expressed reservations over “complete identification of the bank 
accounts” because, according to national laws, any information regarding a natural or 
legal person’s bank accounts is protected under the concept of “banking secret”. Thus, 
authorities could not ask for this information in order to authorize a licence. 

 (c) subparagraph 3(f) 

 (i) One Party suggested adding “as appropriate” at the beginning of subparagraph 3(f), 
and one Party suggested including “reasonable” before “time frame”.  

 (d) subparagraph 3(g) 

(i) One Party suggested replacing “six months” by “an appropriate period”. 

Article 6, 10 and 11 

17. The Drafting Group did not have time to conclude its discussions on Articles 6, 10 and 11. 
However, the following key considerations were agreed upon during the first meeting.  

18. Concerning Article 6, the Drafting Group agreed that provisions relating to customer 
identification and verification should be obligatory and that due diligence should be included. The 
notion of “blocked customer” should be included as well, but subject to national legislation. A 
definition is needed for blocked customer. In addition, customer blocking should be an administrative 
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procedure, managed by a “competent authority”, but only after a court has found the person guilty of 
having committed an offence. 

19. Concerning Article 10, the Drafting Group agreed that the three following options would form 
the basis of the drafting: (i) total ban; (ii) ban limited to retail sales; and (iii) any transaction with 
regard to tobacco products via the Internet should be subject to all provisions of the protocol. 

20. Concerning Article 11, it was agreed that duty free sales and free zones should be treated 
separately and that a definition of “free zone” should be included in the protocol. Transactions in free 
zones and duty free sales should be subject to all provisions of the protocol. In addition, the text 
relating to intermingling in relation to import and export from/to free zones, as agreed by the 
Intergovernmental Negotiating Body at its third session, should be included.  
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ANNEX  

Proposals of Drafting Group 11 

Article 7 

Tracking and tracing 

1. For the purposes of further securing the supply chain and to assist in the investigation of illicit 
trade in tobacco products, the Parties to this Protocol agree to establish a global tracking and tracing 
regime, comprising of both national/regional systems and a global information sharing focal point 
located at the Convention Secretariat of the WHO Framework Convention on Tobacco Control  and 
accessible to all Parties, enabling Parties or designated competent authorities to make enquiries and 
receive relevant information. 

2. Each Party shall establish where such a system does not exist, a tracking and tracing system for 
all tobacco products that are manufactured in or imported onto its territory, taking into account 
available best practices. 

3. Pursuant to paragraph 1 of this Article and, with a view to enabling effective tracking and 
tracing, each Party shall require that unique, secure and non-removable identification markings 
(hereafter called unique identification markings) are affixed to: 

 (a) all unit packets of cigarettes and, to the extent considered appropriate, cartons and master 
cases if the products are manufactured for domestic market; 

 (b) all master cases, cartons and, as soon as technology is available, unit packets of 
cigarettes, if the products are exported; 

 (c) other tobacco products manufactured in or imported onto its territory, when technology is 
sufficiently developed in accordance with subparagraph 12(c) of this Article or otherwise. 

4.1 Each Party shall, as part of the global tracking and tracing regime, require that the unique 
identification markings affixed, pursuant to paragraph 3 of this Article, allow for the determination, 
either directly or accessible by means of a link, of the following information: 

 (a) date and location of manufacture; 

 (b) manufacturing facility; 

 (c) machine used to manufacture tobacco products; 

 (d) production shift of manufacture; 

                                                      
1 Established by the Intergovernmental Negotiating Body  on a Protocol on Illicit Trade in Tobacco Products at its 

third session, decision FCTC/INB-IT/3(1). 
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(e) the name, invoice, order number and payment records of the first customer who is not 
affiliated with the manufacturer;  

 (f) the intended market of retail sale; 

 (g) product description; 

 (h) any warehousing and shipping; 

 (i) the identity of any known subsequent purchaser; and 

(j) the intended shipment route, the shipment date, shipment destination, point of departure 
and consignee. 

4.2 However, the information in subparagraphs (a), (b), (c), (d), (g) and where the information set 
out in subparagraph (f) is available, shall mandatorily form part of the unique identification markings. 

4.3 Further, where the information in subparagraph (f) is not available at the time of marking, the 
Parties shall require the inclusion of such information in accordance with the provisions of 
Article 15.2(a) of the WHO Framework Convention on Tobacco Control. 

5. Each Party shall require, within three years of entry into force of this Protocol for that Party, 
that the information set out in paragraph 4 of this Article is recorded, at the time of production, or at 
the time of first shipment by any manufacturer or at the time of import onto its territory of products 
covered by paragraph 3 of this Article. 

6. Each Party shall ensure that the information recorded under paragraph 5 of this Article is 
accessible by the designated competent authority by means of a link with the unique identification 
markings required under paragraphs 3 and 4 of this Article. 

7. Each Party shall ensure that the information recorded in accordance with paragraph 5 of this 
Article, as well as the unique identification markings rendering such information accessible in 
accordance with paragraph 6 of this Article shall be included in a format authorized by the designated 
competent authority and available through a central point on its territory. 

8. Each Party shall ensure that the information recorded under paragraph 5 of this Article is 
accessible to the global information sharing focal point on request through a standard electronic secure 
interface with its national/regional central point. The global information sharing focal point shall 
compile a list of the designated competent authorities of the Parties and make the list available to all 
Parties. 

9. Each Party or the designated competent authority shall: 

(a) access in a timely manner through making a query to the global information sharing focal 
point the information outlined in paragraph 4; 

(b) justify that such information is necessary for the purpose of detection or investigation of 
illicit trade in tobacco products; 

(c) not unreasonably withhold information; 
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 (d) protect, as mutually agreed, any information that is exchanged. 

10. Each Party shall require the further development and expansion of the scope of the applicable 
tracking and tracing system to require the marking and recording of information relating to sales by 
first purchasers, second purchasers and, wherever feasible, subsequent purchasers, and to enable 
recording and access to such information in accordance with the provisions of this Article. 

11. Parties shall cooperate with each other to ensure that, as far as possible, the tracking and tracing 
systems established on their territories avoid duplication of requirements imposed on manufacturers or 
importers of tobacco products. 

12. Parties shall cooperate with each other and with competent international organizations, as 
mutually agreed, in sharing and developing best practices for tracking and tracing systems including:  

(a) facilitation of the development, transfer and acquisition of improved tracking and tracing 
technology, including knowledge, skills, capacity and expertise; 

(b) support for training and capacity-building programmes for Parties that express such a 
need; and  

(c) further development of the technology to mark and scan unit packets of cigarettes and 
unit packs of other tobacco products to make accessible the information listed in paragraph 4 of 
this Article. 

Article 5 

Licence or equivalent approval system [or control system] 

1. In light of the public health objectives of the WHO Framework Convention on Tobacco Control 
and with a view to eliminating illicit trade in tobacco, tobacco products and manufacturing equipment 
used in the manufacture of tobacco products, each Party shall prohibit the commercial conduct of any 
of the following activities by any legal or natural person except pursuant to a licence [or equivalent 
approval (hereafter “licence”)] granted by a competent authority: 

 (a) manufacturing tobacco products; 

 (b) transporting commercial quantities of tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products; 

(c) import or export or wholesaling, brokering, warehousing or distribution of tobacco, 
tobacco products or manufacturing equipment used in the manufacture of tobacco products;  

(d) manufacture of manufacturing equipment used in the manufacture of tobacco products 
unless it is subject to a control and verification system. (Consensus) 

2. Each Party shall endeavour to license, to the extent considered appropriate, any legal or natural 
person engaged in: 

 (a) retailing of tobacco and tobacco products;  
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(b) commercial growing of tobacco, except for traditional small scale growers, farmers and 
producers. (Consensus) 

3. With a view to ensuring an effective licensing system, each Party shall: 

(a) establish or designate a competent authority or authorities to issue, renew, suspend, 
revoke and/or cancel licences, subject to the provisions of this Protocol, and in accordance with 
its national legislation, to conduct the activities specified in paragraph 1 of this Article; 

(b) require that each application for a licence contains all the requisite information about the 
applicant, which should include but not limited to: 

 (i) where the applicant is a natural person, information regarding his or her identity, 
including but not limited to full name, [trade name,] business registration number (if any), 
applicable tax registration numbers [and copy of his or her official identification]; 

 (ii) when the applicant is a legal person, information regarding its identity, including 
but not limited to full legal name, trade name, business registration number, date and 
place of incorporation, [location of] corporate headquarters, applicable tax registration 
numbers, copies of articles of incorporation or equivalent documents, its corporate 
affiliates, [complete] names of its directors and [the names] of any designated 
representatives, [including but not limited to] [the representatives’ complete names and] 
[copies of their official identification]; 

 (iii) precise business location of the manufacturing unit(s) and production capacity of 
the business run by the applicant; 

 (iv) details of the tobacco, tobacco products and manufacturing equipment used in the 
manufacture of tobacco products covered by the application, such as product description, 
name, registered trade mark if any, design, brand, model or make; 

 (v) description of where manufacturing equipment for use in the manufacture of 
tobacco products will be installed and used; 

(vi) documentation regarding any [unlawful conduct including] criminal offences 
committed which is directly related to tobacco transactions or charges filed by 
government agencies, or any designated competent authority including criminal records; 

(vii) complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details; and 

 (viii) a description of the intended use and intended market of sale of the tobacco or 
tobacco products, with particular attention to ensuring that tobacco product production or 
supply is commensurate with reasonably anticipated demand. 

(c) monitor and collect any licence fees that may be levied and consider using them in 
effective administration and enforcement of the licensing system or for public health or any 
other related activity in accordance with national laws; 
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(d) take appropriate measures to prevent, detect and investigate any irregular or fraudulent 
practices in the operation of the licensing system; 

(e) undertake measures such as periodic review, renewal, inspection or audit of licences;  

(f) establish a time frame for expiration of licences and subsequent requisite reapplication or 
updating of application information; and 

(g) oblige licensed or equivalently approved manufacturers of tobacco products and 
manufacturing equipment used in the manufacture of tobacco products to inform the competent 
authority six months in advance of any change of location of their business. 

4. Each Party shall ensure that no licence shall be assigned and/or transferred without prior 
approval from the designated or established competent authority. 

5. Each Party shall endeavour to adopt and apply control and verification measures to the 
international transit, within its territory of tobacco, tobacco products and manufacturing equipment 
used in the manufacture of tobacco products in conformity with the provisions of this Protocol in order 
to prevent illicit cross-border trade in such products. 

Article 6 

Customer identification and verification 

1. Each Party, or any natural or legal person obligated by the Party, shall, in accordance with its 
national laws or legally binding and enforceable agreements, conduct due diligence with regards to: 

 (a) all natural and legal persons (“manufacturer”) engaged in: 

 (i) selling commercial quantities of tobacco or the commercial manufacture, sale, 
distribution, storage, shipment, import or export of tobacco products, excluding the final 
retailer and persons importing tobacco products for their personal consumption, and/or 

 (ii) the commercial manufacture, sale, distribution, storage, shipment, import or export 
of equipment used in the manufacture of tobacco products; 

(b) any first purchaser who sells, distributes or ships tobacco, tobacco products, or equipment 
used in the manufacture of tobacco products to further natural or legal persons shall also require 
such persons to conduct due diligence on the persons (other than final consumers) to whom they 
subsequently sell, distribute or ship tobacco, tobacco products, or equipment used in the 
manufacture of tobacco products. 

2. Due diligence pursuant to paragraph 1 of this Article shall include requirements for customer 
identification, such as obtaining information relating to, but not limited to, the following: 

(a) establishing that the legal or natural person holds a valid licence in accordance with 
Article 5; 
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(b) when the customer is a natural person, information regarding his or her identity, including 
but not limited to full name, business registration number (if any), applicable tax registration 
numbers and copy of his or her official identification; 

(c) when the customer is a legal person, information regarding its identity, including but not 
limited to full name, business registration number, date and place of incorporation, corporate 
headquarters, applicable tax registration numbers, copies of articles of incorporation or 
equivalent documents, its corporate affiliates, complete names of its directors and [the names] 
of any designated representatives, including but not limited to [the representatives’ complete 
names] and copies of their official identification; 

(d) documentation regarding any offences committed or charges filed by government 
agencies or competent authorities, including criminal records, to the extent reasonably available; 

(e) complete identification of the bank accounts intended to be used in the relevant 
transactions and other relevant payment details; 

(f) a description of the intended use and intended market of sale of tobacco, tobacco products 
or manufacturing equipment used in the manufacture of tobacco products, with particular 
attention to ensuring that tobacco product production or supply is commensurate with 
reasonably anticipated demand; and 

(g) a description of the location where manufacturing equipment for use in the manufacture 
of tobacco products will be installed and used. 

3. Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this Article 
to conduct further due diligence, including the requirements in paragraph 2 of this Article, in order to 
verify and update customer information whenever there is a material change in circumstances. 

4. Each Party shall obligate all natural and legal persons referred to in paragraph 1 of this Article 
to report periodically on their compliance with the obligations for customer identification and 
verification. 

5. Each Party shall take necessary legislative, administrative or other measures to ensure that all 
natural and legal persons referred to in paragraph 1 of this Article comply with the above provisions 
while avoiding any unnecessary burden, in particular on small or medium-sized businesses and on 
Parties’ administrations. 

6. Each Party shall require that all natural and legal persons referred to in paragraph 1 of this 
Article terminate business relations, including the supply of tobacco, tobacco products and 
manufacturing equipment used in the manufacture of tobacco products, with any customer if a 
competent authority provides information about the customer with sufficient evidence that the 
customer has knowingly engaged in the sale, distribution, storage or shipment of tobacco, tobacco 
products or equipment used in the manufacture of tobacco products in contravention of obligations of 
this Protocol or any other activity contrary to the obligations of this Protocol. Thereafter, to the extent 
permitted by national law and [upon a decision by the competent authorities, after the conclusion of at 
least primary adjudication proceedings], following an administrative procedure, such a customer shall 
be a “blocked customer”. 
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7. Each Party shall communicate to the Convention Secretariat the identity of the authority that it 
has designated to maintain the list of blocked customers. The Convention Secretariat shall compile a 
list of the designated authorities of the Parties and make the list available on a web site. 

8. With regard to blocked customers, each Party shall, subject to its national laws, require that: 

(a) suppliers immediately communicate the names of blocked customers to the designated 
authority, which will maintain a list of blocked customers; 

(b) this list is made available on demand to all natural and legal persons referred to in 
paragraph 1 of this Article; 

(c) once so designated, a customer will remain blocked for a period of five years following 
termination of a business relationship in accordance with paragraph 5 of this Article; 

(d) all blocked customers shall be barred from conducting business, directly or indirectly, 
with the natural and legal persons referred to in paragraph 1 of this Article relating to the 
manufacture, sale, distribution or storage of tobacco, tobacco products or manufacturing 
equipment used in the manufacture of tobacco products; 

(e) if a blocked customer does not engage in illicit sale, distribution, storage or shipment of 
tobacco, tobacco products or manufacturing equipment used in the manufacture of tobacco 
products or any other activity contrary to the provisions of this Protocol during the five-year 
period, the “blocked” designation shall be lifted and the customer shall again be subject to the 
provisions for customer identification and verification; and 

(f) if a currently or previously blocked customer engages in illicit sale, distribution, storage 
or shipment of tobacco, tobacco products or manufacturing equipment used in the manufacture 
of tobacco products or any other activity contrary to the provisions of this Protocol [x] number 
of times, the “blocked” designation shall be made permanent. 

9. Parties shall recognize “blocked” designations assigned to customers by other Parties to the 
Protocol. 

10. Each Party shall require all natural and legal persons referred to in paragraph 1 of this Article to 
monitor their customers’ purchases to ensure that the quantities of such purchases are commensurate 
with the legitimate demand for such products within the intended market of sale or use. 

Article 10 

Sale by Internet, telecommunication or any other evolving technology 

 Each Party shall require that all legal and natural persons engaged in commercial sales of 
tobacco or the manufacture, sale, distribution, storage, shipment, import or export of tobacco, tobacco 
products or manufacturing equipment used in the manufacture of tobacco products conducting 
business through Internet-, telecommunication- or any other evolving technology-based modes of sale 
shall comply with all relevant obligations covered by this Protocol. Retailing of tobacco products by 
means of the above ways of distribution should be banned. 

or 
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 Each Party shall ban sales of tobacco, tobacco products or manufacturing equipment used in the 
manufacture of tobacco products through Internet-, telecommunication- or any other evolving 
technology-based modes of sale. 

or 

 Each Party shall require that all legal and natural persons engaged in any transaction with regard 
to tobacco products through Internet-, telecommunication- or any other evolving technology-based 
modes of sale comply with all relevant obligations covered by this Protocol. 

Article 11 

Free zones1 

1. Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective controls on all transactions in tobacco, tobacco products, in free zones, by use of 
all relevant measures as provided in this Protocol. 

2. In addition, the intermingling of tobacco products with any non-tobacco products on imports to 
and exports from free zones shall be prohibited. 

Article 11 bis 

Duty free sales 

 Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective measures to ban duty free sales [in free zones]. 

or 

 Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective measures to prohibit any tax, regulatory or other advantages that apply in free 
zones from applying to tobacco, tobacco products or manufacturing equipment used in the 
manufacture of tobacco products, including tax-reduction and duty-free sales to individual customers. 

or 

 Each Party shall, within three years of the entry into force of this Protocol for that Party, 
implement effective measures to subject any duty free sales to all provisions of this protocol.  

 

=     =     = 
                                                      

1 “Free zones” means a part of the territory of a contracting Party where any goods introduced are generally regarded, 
in so far as import duties and taxes are concerned, as being outside the Customs territory (Revised Kyoto Convention, 
Specific Annex D, Chapter 2: Free Zones). 


