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Note from the Secretariat 

1. At its second session (20–25 October 2008, Geneva), the Intergovernmental Negotiating Body 
requested the Chairperson and the Convention Secretariat to make arrangements for expert reviews on 
a number of elements of the Chairperson’s text. 

2. In response to this request, the Convention Secretariat, in consultation with the Chairperson, 
identified experts in the relevant areas to draft technical documents. All the expert documents were 
subjected to extensive peer review, which in one case also included an expert meeting. 

3. At its meeting on 5 February 2009, the Bureau of the Negotiating Body reviewed progress made 
in preparation of the expert reviews. 

4. The expert review on the legal ramifications of a possible ban on duty-free sales of tobacco 
products (with a particular focus on international trade law, in line with the discussions at the second 
session of the Intergovernmental Negotiating Body) is annexed and herewith submitted to the 
Negotiating Body for information. 
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ANNEX 

EXPERT REVIEW ON LEGAL RAMIFICATIONS OF A POSSIBLE  
BAN ON DUTY-FREE SALES OF TOBACCO PRODUCTS 

A. Introduction 

1. In accordance with the request of the Intergovernmental Negotiating Body on a Protocol on 
Illicit Trade in Tobacco Products at its second session, this report addresses the international legal 
ramifications for Parties to the WHO Framework Convention on Tobacco Control of restricting or 
eliminating the ability of international travellers to purchase or import tobacco products free of taxes 
and duties. The report focuses on the implications of World Trade Organization (WTO) agreements, 
free-trade agreements, customs unions and other international instruments applicable to customs and 
tourism. The aim is to assist the Negotiating Body in deciding whether to include in the Protocol a 
provision banning or restricting duty-free sales or importation of tobacco products. 

2. So-called “duty-free” trade in tobacco products may occur legally when a departing 
international traveller purchases such products without paying the internal duties or taxes that would 
ordinarily apply in the country of purchase and then imports them into the country of destination 
without paying any customs duties (import tariffs) or taxes that might otherwise apply in that country. 
Duty-free trade in tobacco products relies on exceptions to the usual tax and customs rules in 
individual countries. Therefore, a Party to the WHO Framework Convention on Tobacco Control 
generally has two means of controlling duty-free trade in tobacco products: (i) restricting the duty-free 
sale of tobacco products within its own territory; and (ii) restricting the duty-free importation of 
tobacco products that have been purchased elsewhere (whether on a duty-free basis or otherwise). 

3. The rationale for allowing duty-free sales to departing international travellers is that products to 
be consumed in another country should not be subject to domestic consumption taxes. Nevertheless, 
duty-free sales are often exempt not only from taxes ordinarily imposed at the point of sale to 
consumers (such as “value added tax” or “goods and services tax”) but also from taxes ordinarily 
imposed earlier in the supply chain (such as excise taxes imposed on manufacturers). Tobacco 
products that are destined for duty-free sale, and are therefore produced, stored and transported free of 
the usual duties or taxes, are often diverted into illicit trade. Limiting the duty-free sale of tobacco 
products is one way of reducing the risk for such diversion. Accordingly, in severing the link between 
duty-free and illicit trade in tobacco products, restricting duty-free tobacco sales might be more 
important than restricting duty-free tobacco imports. Restricting sales might also be more feasible, 
given that imposing duties on travellers’ imports can be difficult in practice.  

4. Article 6.2 of the WHO Framework Convention on Tobacco Control states that Parties “should 
take account of ... national health objectives concerning tobacco control and adopt or maintain, as 
appropriate, measures” such as “prohibiting or restricting ... sales to and/or importations by 
international travellers of tax- and duty-free tobacco products”. As at the end of February 2009, 55 of 
the 105 Parties to the WHO Framework Convention on Tobacco Control had submitted reports 
indicating that they had prohibited or restricted sales to and/or importation by international travellers 
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of tax- and duty-free tobacco products.1 Many Parties place restrictions (such as age restrictions) on 
duty-free tobacco sales; however, few if any Parties do not allow such sales. Parties commonly place 
restrictions by age, quantity and personal use on the duty-free importation of tobacco products. Some 
Parties have revoked exemptions allowing duty-free importation of tobacco products for personal 
consumption. Importantly, this is not a ban on importing tobacco products purchased duty-free 
offshore; travellers may still import such products, but the usual taxes and duties apply. 

B. Implications of WTO agreements 

5. Under WTO’s dispute settlement system, any of its 153 Members may challenge another on the 
basis that one or more of its laws, regulations or other “measures” is inconsistent with WTO law. No 
WTO agreement explicitly requires Members to allow international travellers to purchase or import 
tobacco or any other particular product on a duty-free basis. A number of provisions of the General 
Agreement on Tariffs and Trade 1994 (GATT 1994)2 may, however, affect the ability of Parties to the 
WHO Framework Convention on Tobacco Control who are also WTO Members to restrict duty-free 
tobacco sales or imports. Below, we consider the relevant GATT 1994 disciplines before turning to the 
exceptions that would allow measures that would otherwise violate those disciplines. 

(a) Quantitative restrictions: GATT 1994 Article XI 

6. GATT 1994 Article XI:1 provides that “[n]o prohibitions or restrictions other than duties, taxes 
or other charges” shall be instituted by any Member on the importation or exportation of any product 
from or to another Member. A ban on importing or exporting tobacco products from or to any other 
Member would violate this provision (at least in the absence of a ban on domestic sales of tobacco 
products). A ban on importing tobacco products that were purchased duty-free in another WTO 
Member would also probably violate this provision. The Intergovernmental Negotiating Body is not, 
however, contemplating the banning of tobacco imports or exports per se. Rather, the question is 
whether to include a provision in the draft protocol for Parties to restrict or ban duty-free tobacco sales 
or imports. Article XI:1 does not preclude Members from imposing duties or taxes on tobacco sales, 
imports or exports. It therefore poses no difficulty for the proposed provision. 

(b) Tariff bindings: GATT 1994 Article II 

7. Pursuant to GATT 1994 Article II:1, Members must not impose customs duties or other charges 
on products imported from other Members in excess of their “bound rate” for the particular product, as 
set out in their individual tariff schedule (for example, an ad valorem rate of x% of the product’s 
value).3 Hence, Members cannot impose customs duties on tobacco imports beyond the bound rate for 
the relevant products in their tariff schedule. 

8. Article II:2(a) allows Members to impose on the importation of any product “a charge 
equivalent to an internal tax imposed ... in respect of the like domestic product or in respect of an 
                                                      

1 Convention Secretariat. Reports of the Parties received by the Convention Secretariat and progress made 
internationally in implementation of the Convention, 14 October 2008, document FCTC/COP/3/14, available at www.who.int 
under “Governance of WHO”, and additional Party reports received between 15 July 2008 and 28 February 2009. 

2 Tobacco and tobacco products are subject to the WTO Agreement on agriculture (as they appear in Chapter 24 of 
the Harmonized System, which is covered by that agreement, as stated in its Annex 1). The Agreement on agriculture is not, 
however, relevant to the contemplated restriction on duty-free sales or importation. 

3 GATT 1994 Article VII provides guidance in “Valuation for customs purposes”. 



Annex  FCTC/COP/INB-IT/3/INF.DOC./3 
 
 
 
 

 
 
  5 

article from which the imported product has been manufactured or produced in whole or in part” 
(provided that the internal tax is consistent with the national treatment obligation discussed below). 
Accordingly, a Member could impose on tobacco imports not only customs duties but also a “border 
tax adjustment”,1 meaning an additional amount equivalent to the taxes and charges to which the 
relevant products would be subject if purchased within the Member’s territory. 

(c) Freedom of transit: GATT 1994 Article V 

9. GATT 1994 Article V:3 provides that “traffic in transit through its territory ... coming from or 
going to the territory of other Members ... shall be exempt from customs duties”. Goods (including 
baggage) are deemed to be in transit “when the passage across such territory ... is only a portion of a 
complete journey beginning and terminating beyond the frontier of the Member” (Article V:1). Thus, a 
Member cannot impose customs duties on tobacco products carried onto its territory by international 
travellers who are merely in transit to a foreign territory. 

(d) Most-favoured nation treatment: GATT 1994 Article I 

10. Pursuant to Article I:1, with respect to customs duties and other charges or rules imposed on or 
in connection with importation or exportation, Members must accord any “advantage, favour, 
privilege or immunity” granted to products imported from or exported to any other country to like 
products imported from or exported to all WTO Members. Accordingly, any duties imposed on 
tobacco imports (or taxes imposed on sales of tobacco for export) must be applied in a 
non-discriminatory manner and cannot vary with the traveller’s country of origin or destination. For 
example, a Member could not generally impose one (or no) tariff on tobacco imports from one 
Member and a higher tariff on those from another Member. As this provision covers discrimination 
that arises either de facto (in fact) or de jure (in law), Members must also take care not to construct 
their exemptions or restrictions for particular products in a way that excludes other “like products” of 
different Members. For example, if cigarettes and cigars are considered “like products”, allowing 
duty-free imports of cigarettes but not cigars could violate the “most-favoured nation” rule, if it means 
that some countries are more likely than others to benefit from this exemption. 

11. Currently, many countries impose different quotas for duty-free importation of tobacco products 
depending on the traveller’s country of origin. For example, they may have a lower duty-free quota for 
tobacco imports by travellers coming from certain neighbouring countries, if border crossings with 
those countries are quite frequent. This kind of distinction may violate Article I:1. 

12. Certain exceptions apply to the “most-favoured nation” obligation, including under Article XXIV:5 
(for free-trade agreements and customs unions, as discussed further below) and the Enabling Clause 
(which allows certain tariff preferences for developing countries).2 

                                                      
1 This is a “fiscal measure” that puts into effect, “in whole or in part, the destination principle (i.e. which enable[s] 

exported products to be relieved of some or all of the tax charged in the exporting country in respect of similar domestic 
products sold to consumers on the home market and which enable[s] imported products sold to consumers to be charged with 
some or all of the tax charged in the importing country in respect of similar domestic products)”: GATT Working Party 
Report, Border tax adjustments, L/3464, BISD 18S/97 (adopted 2 December 1970) [4]. 

2 Decision on differential and more favourable treatment, reciprocity, and fuller participation of developing 
countries, L/4903, BISD 26S/203 (28 November 1979). 
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(e) National treatment: GATT 1994 Article III 

13. Under Article III:2, Members may not subject products imported from any other Member to 
“internal taxes or other internal charges of any kind in excess of those applied ... to like domestic 
products”. Under Article III:4, Members must accord to products imported from any other Member 
“treatment no less favourable than that accorded to like products of national origin in respect of all 
laws ... affecting their internal sale, offering for sale, purchase, transportation, distribution or use”. 
Article III does not affect customs duties on imports, as these are not internal charges; however, it 
does apply to border tax adjustments (mentioned above) and to other internal taxes, charges or 
requirements that apply to imported and like domestic products and are collected or enforced in the 
case of the imported product at the time of importation (Article III). 

14. The national treatment obligation means that a Member cannot restrict duty-free tobacco sales 
or imports in a way that discriminates against imports either de jure or de facto. For example, a 
Member could violate Article III:2 by imposing a higher sales tax on cigarettes imported by 
international travellers than on cigarettes of domestic origin. Alternatively, if in a given Member State 
cigars are predominantly produced domestically and loose tobacco is predominantly imported, cigars 
and loose tobacco could be considered like products. In those circumstances, the Member could 
violate Article III:4 by allowing duty-free airport sales of cigars but not loose tobacco. 

(f) General exceptions: GATT 1994 Article XX 

15. GATT 1994 Article XX provides an exception for certain measures that might otherwise violate 
other GATT 1994 provisions, as follows: 

“Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement 
shall be construed to prevent the adoption or enforcement by any Member of measures: 

(a) necessary to protect public morals; 

(b) necessary to protect human, animal or plant life or health; ... 

(d) necessary to secure compliance with laws or regulations which are not inconsistent with 
the provisions of this Agreement, including those relating to customs enforcement …” 

16. Whether an otherwise WTO-inconsistent measure restricting duty-free tobacco sales or imports 
would be solved by Article XX would depend on its purpose (for example, to enforce customs laws, 
prevent illicit trade, protect domestic consumers), the importance of that purpose, the measure’s 
contribution to that purpose, its trade-restrictiveness and the extent of any discrimination or 
arbitrariness in its structure or application. A measure that discriminated against imports in a way that 
was not justified by its professed purpose would probably not meet the “necessity” tests of 
paragraphs (a), (b) or (d) or the stringent requirements of the introductory chapeau of Article XX. 

C. Implications of free-trade agreements and customs unions 

17. Most countries in the world are party to at least one free-trade agreement, which is essentially a 
treaty between two or more customs territories in which most “duties and other restrictive regulations 
of commerce ... are eliminated on substantially all the trade between the constituent territories in 
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products originating in such territories in products originating in such territories.”1 Many free-trade 
agreements include commitments to reduce or eliminate customs duties on imports from free-trade 
agreement partners of agricultural products including tobacco. 

18. Like free-trade agreements, customs unions broadly involve elimination of duties and restrictive 
regulations on substantially all trade among the constituent territories. In addition, members of 
customs unions must apply “substantially the same duties and other regulations of commerce ... to the 
trade of territories not included in the union”.2 Such requirements could apply to a Party to the WHO 
Framework Convention on Tobacco Control that is a member of a customs union and wishes to restrict 
duty-free imports of tobacco products. 

19. A Party to the WHO Framework Convention on Tobacco Control that is in a free-trade 
agreement or customs union might be able to impose internal charges on tobacco imports (such as 
sales taxes that are imposed equally on domestic products) but might be precluded from imposing 
customs duties on imports by international travellers of tobacco products originating within the free-
trade agreement or customs union. If the Party wants to impose customs duties on tobacco imports and 
if the Party is a WTO Member, this would not necessarily violate the “most-favoured nation” rule, 
because of the exception in GATT 1994 Article XXIV:5. 

D. Implications of international instruments on customs and tourism 

20. Three other international instruments might affect the ability of Parties to the WHO Framework 
Convention on Tobacco Control that are also subject to these instruments to restrict or eliminate 
duty-free tobacco imports. 

21. The Convention Concerning Customs Facilities for Touring3 requires its Parties to allow 
tourists4 to import duty-free, for personal use, “provided that there is no reason to fear abuse … 
200 cigarettes or 50 cigars or 250 grammes of tobacco, or an assortment of these products, provided 
that the total weight does not exceed 250 grammes” (Article 3). Although this may limit the ability of 
a Party to the WHO Framework Convention on Tobacco Control to prevent duty-free tobacco imports 
by non-residents below this threshold, Article 9 allows Parties to impose restrictions on tourist imports 
“in so far as they are based on considerations other than economic in character, for example, of public 
morality, public security, [or] public health ... considerations”. Measures to restrict duty-free tobacco 
imports to promote public health or prevent illicit trade might be regarded as non-economic and 
therefore allowable under this exception. 

22. The International Convention on the Simplification and Harmonization of Customs Procedures, 
as amended (the revised Kyoto Convention),5 includes a “recommended practice” of allowing 
duty-free tobacco imports by travellers (including residents) of at least the amount mentioned in the 

                                                      
1 GATT Article XXIV:8(b). The “origin” of the product here refers essentially to where it was produced, not from 

where it is being transported. WTO’s Agreement on rules of origin provides guidance on determining the origin of a given 
product. 

2 GATT Article XXIV:8(a). 
3 276 UNTS 191 (signed New York, 4 June 1954, entered into force 11 September 1957, amended 6 June 1967). 
4 The definition of “tourist” excludes residents: Article 1(b). 
5 950 UNTS 269 (signed 18 May 1973, entered into force 25 September 1974), as amended by the Protocol of 

Amendment, 2370. UNTS 27 (signed 26 June 1999, entered into force 3 February 2006). 
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Convention Concerning Customs Facilities for Touring. The practice permits age restrictions and 
restrictions for “persons who cross the border frequently or who have been out of the country for less 
than 24 hours”.1 Parties to the revised Kyoto Convention undertake “to conform” to the recommended 
practices within 36 months, although they may choose not to accept them or enter reservations against 
them.2 A Party to the Framework Convention that is also a Party to the revised Kyoto Convention and 
has accepted the recommended practice regarding tobacco without reservation could be precluded 
from limiting duty-free tobacco imports below this threshold. The Party could, however, enter a 
reservation to allow this, as the revised Kyoto Convention permits reservations upon or after 
accession. 

23. The 30 member countries of the Organisation for Economic Co-operation and Development 
(OECD) are subject to the Decision–Recommendation of the Council on International Tourism 
Policy,3 which requires countries to allow duty-free tobacco imports by travellers (including residents) 
of at least the amount mentioned in the Convention Concerning Customs Facilities for Touring, for 
personal use. Restrictions are allowed for “persons under a specified age or involved in frequent 
frontier crossings”.4 In adopting this Decision–Recommendation, the Council noted reservations by 
certain countries, specifically with respect to tobacco, and agreed that it does not prevent any country 
from taking action that it considers “necessary for the maintenance of public order, or the protection of 
public health, morals and safety”. This exception could apply to the kinds of restrictions contemplated 
in this report. 

E. Restrictions on duty-free trade in other contexts 

24. Other forums that regulate trade in particular kinds of goods may provide guidance in restricting 
duty-free tobacco trade. In particular, the Conference of the Parties to the Convention on International 
Trade in Endangered Wild Fauna and Flora has agreed that Parties should “take all necessary steps ... 
to prohibit the sale of tourist souvenir specimens of Appendix-I species in places of international 
departure, such as international airports, seaports and border crossings and particularly in duty-free 
areas beyond Customs control points” (emphasis added).5 The preamble to this resolution recognizes 
that the sale of such protected species “in places of international departure may encourage ... the illegal 
export of such items”, contrary to the Convention’s obligations. Thus, although the resolution refers 
specifically to “duty-free areas”, its purpose is not to prevent sales of products without the relevant 
duties and taxes, but rather to prevent sales at points of international departure (and therefore illegal 
exports), whether duty-free or otherwise. In contrast, this report contemplates the imposition of duties 
and taxes on tobacco sales and imports, rather than the prohibition of these transactions. 

F. Conclusion 

25. Restricting or eliminating duty-free sales of tobacco products to departing travellers is unlikely 
to breach any international obligation, whereas restricting or eliminating duty-free tobacco imports by 
                                                      

1 Revised Kyoto Convention, Specific Annex J, Chapter 1, Article 16. 
2 Revised Kyoto Convention, Articles 2, 9(2), 12, 13(3). 
3 C(85)165/Final (27 November 1985), C(86)199/Final (16 January 1987). 
4 Annex I(b). 
5 Conference of the Parties to the Convention on International Trade in Endangered Wild Flora and Fauna, Resolution 

of the Parties on Control of Trade in Personal and Household Effects, Conf. 13.7 (Rev COP 14), Bangkok, 2–14 October 2004, 
available at www.cites.org. 
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arriving travellers may be contrary to the obligations of individual Parties to the WHO Framework 
Convention on Tobacco Control that are also in particular free-trade agreements or customs unions. 
Each Party must also ensure that restrictions on duty-free imports are imposed in accordance with the 
Convention Concerning Customs Facilities for Touring, the revised Kyoto Convention and the OECD 
Decision–Recommendation, to the extent that these instruments apply to that Party. In addition, any 
restriction on duty-free sales or imports by a Party to the WHO Framework Convention on Tobacco 
Control that is also a WTO Member must be consistent with WTO rules, although those rules do not 
pose an absolute barrier to the restrictions contemplated in this report. Finally, Parties must ensure that 
they comply with other domestic and international laws not addressed in this report, such as 
constitutional requirements and obligations under bilateral investment treaties. 

 

=     =     = 


