
Women's Health
and Human Rights

The Promotion and Protection of
Women's Health through

International Human Rights law

Rebecca). Cook
AssociateProfessor (Research) and

Director, International Human Rights Programme
Faculty of Law, University of Toronto

Toronto, Canada

World Health Organization
Geneva

1994



WHO Library Cataloguing in Publication Data

Women's health and human rights: the promotion and protection of women's health through international
human rights law.

1.Women's health 2.Human rights - legislation

ISBN 924 156166 1 (NLM Classification: WA 300)

The World Health Organization welcomes requests for permission to reproduce or translate its publications,
in part or in full. Applications and enquiries should be addressed to the Office of Publications, World Health

Organization, Geneva, Switzerland, which will be glad to provide the latest information on any changes

made to the text, plans for new editions, and reprints and translations already available.

© World Health Organization 1994

Publications of the World Health Organization enjoy copyright protection in accordance with the provisions
of Protocol 2 of the Universal Copyright Convention. All rights reserved.

The designations employed and the presentation of the material in this publication do not imply the
expression of any opinion whatsoever on the port of the Secretoriat of the World Healh Organization

concerning the legal status of any country, territory, city or area or of its authorities, or concerning the
delimitation of its frontiers or boundaries.

The mention of specific companies or of certain manufacturers' products does not imply that they are
endorsed or recommended by the World Health Organization in preference to others of a similar nature that

are not mentioned. Errors and omissions excepted, the names of proprietary products are distinguished by
initial capital letters.

The author alone is responsible for the views expressed in this publication.

PRINTED IN SWITZERlAND
94/9961 - Strategic - 7 500



Contents

Foreword v

Acknowledgements VII

1. The evolution of international human rights
relevant to women's health

2. Pervasive neglect of women's health 5

Overview 5
Health risks in infancy and childhood 8
Health risks of adolescence 9
Health risks ofwomen at work 9
Reproductive health 10
Violence against women 12
Other health problems of increasing concern 12

3. Measuring State compliance with treaty obligations 13

What are we trying to measure? 13
What is the scope and content of the right? 16
What is the nature of the State obligation? 16

4. International human rights to improve women's health 19

The right ofwomen to be free from all forms
ofdiscrimination 19

The removal of female stereotypes 22
The elimination ofspousal authorization practices 23

Rights to survival, liberty and security 23
The right to survival 23
Rights to liberty and free and informed consent 24
The right to security of the person 29

III



WOMEN'S HEALTH AND HUMAN RIGHTS

Rights to family and private life
The right to marry and found a family
The right to private and family life

Rights to information and education

The right to health and health care
General comment on women's right to health
Principles for the promotion and protection

of women's hea Ith
Women's health care laws

The right to the benefits of scientific progress

Rights regarding women's empowerment
The right to freedom of religion and thought
The right to freedom of assembly and association
The right to political participation

5. Human rights mechanisms for protection of
women's health

International protection
Regional protection
National protection: human rights responsibilities

of the health professions
Ethical gUidelines
Education and training
Strengthening professional accountability

6. Conclusion

Notes and references

Annex 1. States Parties to the convention on the elimination
ofall forms ofdiscrimination against women

Annex 2. Human rights applicable to women's health

IV

30
30
33

34

36
36

37
38

40

41
41
42
42

45

45
46

47
47
48
48

51

53

61

62



Foreword

This publication was originally prepared as a contribution by the
World Health Organization to the World Conference on Human

Rights in 1993. As such it approaches the subject of women's health from
the perspective of international human rights law.

This is a lawyer's view of women's health, and not the view of a health
specialist or a patient or politician. Or Rebecca Cook, a specialist in hu­
man rights law, has examined the international human rights treaties that
States have signed and the implications those treaties have for action to
improve women's health.

Many societies attribute low status to women and the social roles they
are required to perform. This "devaluation" of women often leads to a
denial of rights - such as the right to access to information, adequate nu­
trition and health services such as family planning - to which they are
entitled by the very fact that their governments have signed international
agreements. Some 500000 women die each year from preventable causes
related to complications of pregnancy and childbirth. Yet many societies,
giving low status to women, accept maternal death as the natural order
of things.

In terms of modem human rights law, which guarantees equity be­
tween the sexes, many of the health disadvantages of women can be clas­
sified as injustices. Maternal death, for example, is only the end point in a
series of injustices that many women face. They eat last and eat least, are
undereducated and overworked. They are recognized for their childbear­
ing capacity with little attention paid to anything else they can do.

Women's rights in the health care sector may be violated by the lack of
certain health services. They may be violated by lack of information
about their health options, or simply a lack of appropriate technology to
ease their burden inside and outside the home. Today, the ranks of the
poor are disproportionately filled with single women who are heads of
households. These poor women, as well as young girls, resort to coping
strategies which include recourse to low-paid jobs in environments
fraught with known risks to their own health, and to that of future gen­
erations. Many of them are easy prey to the rising number of prostitution
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rings, and are victims of violence - rape and other physical abuse ­
which is accentuated in periods of crisis such as ethnic conflict and war.
When judging state compliance with human rights instruments relating
to health, it is essential that the health of women be seriously considered.

Health legislation has contributed substantially to promoting public
health and could be used more vigorously to promote women's health.
The international community should be motivated by existing positive
examples of legislation that has enhanced the health of women.

In spite of ill-health in women, often linked with socioeconomic condi­
tions, women are survivors. Throughout history, they have survived
war, famine, drought and disease, and have ensured the survival of their
children, their families and their communities. They should be encour­
aged and supported to take advantage of the many basic human rights
and freedoms that empower them to realize their own health goals.

A dynamic feature of the human rights framework is the possibility of
using it in a proactive way in which a culture of equal worth and dignity
of all human beings is fostered and the principle of non-discrimination,
whether this concerns access to existing goods and services or allowing
for participation and freedom of choice, is respected.

The women of the world need more than treaties. They need urgent ac­
tion to make the terms of these instruments a reality in their lives and in
their access to health. This publication is a guide to how that action can
be achieved.

Dr A El Bindari Hammad
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CHAPTER 1

The evolution of international human
rights relevant to women's health

The understanding of "health" in international legal practice is condi­
tioned by the definition of health employed in the Constitution of the

World Health Organization (WHO) (1), which was signed on 22 July
1946 and entered into force on 7 April 1948:

Health is a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity.

The legal implication of a broad concept of health is that States have
duties both to promote health, social, and related services, and to prevent
or remove barriers to the realization and maintenance of women's physi­
cal, mental, and social well-being. The challenge of securing women's
health directs attention not simply to physical and mental health services,
but to the justice of the foundations upon which societies function.

The modern era of rights that can be applied to women's health may
be said to have commenced with the adoption of the United Nations
Charter in 1945. Earlier international instruments addressed the rights of
women but did so from a predominantly paternalistic perspective that
protected women from such risks as night-time employment. The Char­
ter (2) opens with the provision that the purposes of the United Nations
include:

to achieve international co-operation in solvinq international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all
without distinction as to ... sex ...

This Charter requires the United Nations to promote "higher stan­
dards of living ... and conditions of economic and social progress and
development" and "solutions of international economic, social, health,
and related problems". In order to encourage "respect for the principle of
equal rights ...", the United Nations is to promote "universal respect for,
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and observance of, human rights and fundamental freedoms for all with­
out distinction as to ... sex ..."(2).

The United Nations Charter prepared the ground for further universal
and regional international instruments. In 1948, the Universal Declar­
ation of Human Rights (3) was adopted by the United Nations General
Assembly. This Declaration was emphatic in condemning discrimination
on grounds of sex, and set forth a network of rights relevant to the pro­
motion and protection of health. The Declaration was developed into in­
ternational human rights law by two general Covenants, both adopted
by the General Assembly in 1966, namely the International Covenant on
Civil and Political Rights (the Political Covenant) (4) and the Interna­
tional Covenant on Economic, Social and Cultural Rights (the Economic
Covenant) (5).

Similarly derived from the Universal Declaration are regional human
rights conventions, including the European Convention for the Protection
of Human Rights and Fundamental Freedoms (the European Conven­
tion) (6) and its Social Charter (7), the American Convention on Human
Rights (the American Convention) (8) and its Additional Protocol in the
Area of Economic, Social and Cultural Rights, and the African Charter on
Human and Peoples' Rights (the African Charter) (9). These regional con­
ventions all prohibit discrimination on grounds of sex and require re­
spect for various rights related to the promotion and protection of health.

Other specialized conventions relevant to women's health exist, such
as the International Convention on the Elimination of All Forms of Racial
Discrimination (the Race Convention) (10), which prevents discrimina­
tion against women of racial groups, the Convention on the Rights of the
Child (the Children's Convention) (11), which protects the rights of girl
children, the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (12), which prohibits the infliction
of physical or mental pain or suffering on women, and the Convention
relating to the Status of Refugees (13), which provides protection for refu­
gee women.

The leading modern instrument on women's equal rights, derived
from the Universal Declaration, is the Convention on the Elimination of
All Forms of Discrimination against Women (the Women's Convention)
(14), adopted in 1979. The Women's Convention is the definitive inter­
national legal instrument requiring respect for and observance of the
human rights of women. This Convention is universal in reach and
comprehensive in scope. The Convention is the first international treaty
in which Member countries, known as States Parties, assume the legal
duty to eliminate all forms of discrimination against women in civil, poli­
tical, economic, social and cultural areas, including health care and
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family planning. As of 1 January 1994, 130 countries had become States
Parties to this Convention (see Annex 1).

This wide acceptance of the Women's Convention demonstrates both
the strength and the weakness of international human rights law. The
weakness is that treaties obtain their legally binding character only when
States voluntarily become members of them, usually by ratification. The
strength is that States can feel morally obliged and politically advantaged
to show their membership of human rights treaties, and they therefore ac­
cept the price that membership imposes of complying with the obliga­
tions that make rights effective.

The Women's Convention obliges States Parties in general "to pursue
by all appropriate means and without delay a policy of eliminating discri­
mination against women", and in particular "to eliminate discrimination
against women in the field of health care in order to ensure ... access to
health care services, including those related to family planning" (14).
States Parties thereby assume obligations reliably to determine risks to
women's health. The means chosen by States Parties to attack dangers to
health will be determined by national considerations, such as women's
access to appropriate health care, patterns of health service delivery and
the epidemiology of women's morbidity and mortality. The emerging in­
ternational imperative is that the means chosen by States should lead to
the promotion and protection of women's health and should enhance the
dignity of women and their capacity for self-determination.

Rights to the removal of laws, practices, stereotypes and prejudices
that impair women's well-being are rights that are relevant to women's
health. Rights to access to health through education and health services
are also necessary. When women experience disadvantage in contrast to
other members of their families, communities or societies, they will be
considered to suffer discrimination because they are women. When their
families, communities or societies are disadvantaged in contrast to other
families, communities or societies, women suffer compounded disadvan­
tages related to such features as race, class and, for instance, geographical
location.

Human rights treaties, by their terms, establish committees to monitor
compliance with the treaties. For example, the Committee on the Elimina­
tion of Discrimination against Women (CEDAW) is the treaty body estab­
lished to monitor compliance with the Women's Convention. Other
treaty-based bodies, such as the Human Rights Committee and the Com­
mittee on Economic, Social and Cultural Rights, are established to moni­
tor compliance with the Political Covenant and the Economic Covenant
respectively. All major human rights treaties provide for a system of re­
porting to the treaty bodies.
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States Parties are required to make regular reports on the steps taken
to implement their obligations and the difficulties they have experienced
in doing so. Reports are examined by the relevant treaty bodies in the
presence of representatives of the reporting States. Some of the treaty
bodies, such as the Human Rights Committee, also have the authority to
receive petitions from individuals claiming violations of the treaty by
their governments.

The WHO understanding of health transcends the elimination of dis­
ease and infirmity, and addresses physical, mental and social well-being.
Accordingly, attention must be given to the full range of human rights
that go beyond the provision of medical, nursing and related health ser­
vices, and that contribute in different ways and at different levels to the
achievement and maintenance of health as defined by WHO. Therefore,
rights relevant to the promotion and protection of women's health in­
clude:

• the right of women to be free from all forms of discrimination;
• rights relating to individual freedom and autonomy, including

rights regarding survival, liberty and security, rights regarding
family and private life, and rights to information and education;

• rights to health care and the benefits of scientific progress;
• rights regarding women's empowerment, including the rights to

freedom of thought and assembly and the right to political partici­
pation.

The purposes of this publication are to examine the relevance of these
international human rights to the promotion and protection of women's
health (see Annex 2), and to provide a framework for future analysis and
for cross-fertilization and collaboration among organizations concerned
with human rights and women's health in order that:

• the scope and content of human rights can be further elaborated for
the more effective promotion and protection of women's health;

• the nature of State obligations to implement human rights with re­
gard to women's health can be further articulated and publicized.

Finally, this publication seeks to explain the mechanisms at interna­
tional, regional and national levels that are available for holding states ac­
countable for compliance with their human rights treaty obligations with
regard to the promotion and protection of women's health.
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CHAPTER 2

Pervasive neglect of women's health

Overview

The familiar WHO concept that health is determined by reference to
"physical, mental and social well-being and not merely the absence

of disease or infirmity" emphasizes the significance of the social welfare
of populations and not merely the medicalization of disease. Medical
science occupies a central position in health, but health is the outcome of
a combination of factors - biological, genetic, environmental and socio­
economic. The elements that condition a population's health go beyond
physiological factors to include gross national product, wealth distribu­
tion and access to income-earning capacity and opportunities, availabil­
ity of and access to educational resources, the urban and rural living
environment and physical infrastructure, and, for instance, political struc­
tures through which individuals and groups can influence distribution of
resources that affect health status (15). Circumstances affecting health can
accordingly be analysed through various statistical indicators of social
and economic functioning and at different levels of abstraction, from the
individual, the family, the community or group whose members identify
with each other, to higher levels of social definition culminating in the na­
tion itself.

In some regions of the world, women are seen as relatively insignifi­
cant. At the individual level, women are often conditioned to suffer low
self-esteem, to accept an inferior status as natural and to find in the birth
of daughters a source of failure, apology and distress (16). Families iden­
tify themselves through names often derived from and continued by the
male line. Legal, religious and cultural doctrines may reinforce the de­
valuation of daughters. Devaluation of women of all ages moves beyond
matters of status and spiritual concerns into the area of material interests
when daughters cost dowry payments so that they may marry into other
families. Money spent on education earns no return for the family when
women leave the family on marriage, are unemployable when unmar­
ried, or become outcasts through pregnancy before marriage. Daughters­
in-law warrant no investment when they may die through pregnancy,
become infertile or suffer infections or disgrace that lead to divorce or
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abandonment by their husbands. The cumulative impact of women's
multifaceted disadvantages and their devaluation within legal, religious
and cultural traditions and socioeconomic systems result in many women
being denied health as understood by WHO. Their disadvantages spiral
downwards, in that their liability to death in pregnancy or to infertility
contributes to their devaluation, while their devaluation contributes to
poor health and greater liability to illness and premature death (17).

Neglect of women's health is pervasive, on grounds of both their sex
and their gender. Sex is determined by genes and biology, whereas gender
may be understood as a social construct that addresses "personality
traits, attitudes, feelings, values, behaviours and activities that society as­
cribes to the two sexes on a differential basis" (18).Women suffer discrimi­
nation in health and other matters because of their sex, as for instance in
cases of taboos and dysfunctions related to menstruation (19, 20). Wom­
en suffer additional discrimination, however, because roles identified
with female gender are not valued in social and economic terms. Those
who perform domestic and child care work in their own homes are fre­
quently regarded as "unemployed" and ineligible for non-monetary ben­
efits related to paid employment, such as occupational health and safety
protection. Roles ascribed to men - traditionally hunters, warriors or
bread-winners - carry higher prestige than the role of home-maker and
afford priority in entitlement to the rewards of family effort.

Service roles associated with females - particularly in nursing, auxili­
ary health care and child care - have almost invariably been low-paid.
"Feminine" roles carry less significance and credibility than those asso­
ciated with masculinity, and are less valued and protected. Neglect of
women's health in pregnancy and childbirth may be rationalized by ac­
ceptance of the natural order or divine will that destines women to liabil­
ity to death in childbearing (21). Segments of society that suffer most
health disadvantages - such as low-income groups and the elderly ­
often tend to have a predominance of women.

A modern understanding has emerged that is sensitive to the disad­
vantages experienced by women, in both developing and developed
countries, in pursuing health as understood by WHO. Studies demon­
strate causes of disadvantage at different levels of analysis, and modern
law on internationally protected human rights classifies many of these
disadvantages as injustices. For instance, maternal mortality can be ex­
plained through the immediate cause of lack of maternity care, through
the underlying causes of exhaustion and anaemia associated with multi­
parity and short intervals between births, and through structural causes
such as poverty.

Human rights law addresses state responsibility for immediate denial
or obstruction of obstetric services through the right to health care. The
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right to education, among other rights, addresses the underlying cause of
multiparity. Women and men who can read about and understand the
health benefits to women, newborn children and previously born chil­
dren of a minimum spacing of two years between pregnancies would
recognize incentives for birth spacing. States may be considered legally
responsible for the structural cause of poverty when they allocate avail­
able national wealth disproportionately to expenditures such as military
armaments that deny their populations their basic needs (22). The inter­
national legal order may also address national poverty through the
claimed right to development (23).

The immediate, underlying and structural causes of morbidity and
mortality can vary from country to country, from disease to disease and
among socioeconomic classes and ethnic populations (24). A variation of
major significance within populations, however, is the difference be­
tween men and women that research and practice have failed adequately
to identify. Apart from addressing obvious differences in reproductive
function, research on populations has tended to be undifferentiated by
sex and has excluded proper studies of women. Exclusion of women
from much clinical and physiological research has been explained on the
grounds that the menstrual cycle introduces a potentially confounding
variable in analysis of data that can be overcome only by larger subject
pools and more complex data gathering and analysis. A protective rea­
son has been that experimental use of products and therapies might ex­
pose fetuses to unknown risk, and excluding women subjects who might
be pregnant involves indelicate or intrusive questioning or testing (25).

The fact that women are physiologically distinguishable from men in
far more ways than reproductive function and hormonal status reduces
the relevance to women of research and health interventions based on
male or undifferentiated populations (26). Women have different body
shape, organ size and volume, and distribution of body fat, so that for in­
stance the bioavailability of therapeutic drugs differs between the sexes.

As a result, health problems need to be analysed from the perspective
of women because they suffer from:

• diseases or conditions that affect men and women differently;
• diseases or conditions unique to women or some groups of women;
• diseases or conditions that are more prevalent in women;
• diseases or conditions that are more serious among women or

among some groups of women;
• diseases or conditions for which the risk factors are different for

women or for some groups of women;
• diseases or conditions for which the interventions are different for

women or for some groups of women.
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There is a real need at national, regional and international levels to im­
prove the prevention, diagnosis and treatment of illnesses in women and
to extend research on diseases and conditions that affect women.

Risk factors for poor health can be analysed by reference to a wide
variety of criteria, and women at risk can be classified by such features as
age, socioeconomic status, literacy and educational status, family struc­
ture and ethnic grouping. A number of features that condition adverse
health consequences for women at different points in their life cycle are
identified below. This list of features, which is neither exhaustive nor
comprehensive, sets the context within which human rights law may be
invoked to provide relief, remedy and preferably preventive interven­
tions.

Health risks In infancy and childhood

At birth, female newborns may be a disappointment to their parents be­
cause of their sex. Indeed, evidence indicates that couples in some coun­
tries have resorted to prenatal diagnosis of fetal sex for the purpose only
of aborting female fetuses. Newborn females not subject to infanticide
may suffer neglect of nursing and feeding, and may succumb to malnutri­
tion (18). There is evidence that girls are born with a biological advantage
over boys and are innately more resistant to infection and malnutrition,
but this advantage is often cancelled by social disadvantages (27). Surviv­
ing daughters suffer the health ravages of malnutrition where they are
disfavoured by family feeding sequences set by their mothers. Discrimi­
nation in nutrition is not limited to social classes that suffer scarcity of re­
sources (18).

Girl children are disadvantaged in education when parents neglect to
send them to school, as in cases when they are required to care for
younger children and to assist mothers in such domestic chores as carry­
ing water, gathering fuel wood and preparing food. Denied literacy, such
girls gain no independent exposure either to education that can reveal al­
ternative choices for their future or to knowledge of preventive health
care such as hygiene.

A particular risk that girls suffer in certain regions of the world is fe­
male circumcision, conditioned by a variety of perceptions and values
within families and societies that engage in this practice (28). Usually un­
dertaken before menarche, and often at eight or nine years of age, the
procedure is a direct cause of many ailments and an indirect cause of
many more. Physical health consequences vary according to the severity
of the method of circumcision used. The health consequences of infibula­
tion, the severest form, include infection, tetanus, shock, haemorrhage,
septicaemia and urine retention. Longer-term physical complications in-
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elude urinary and reproductive tract infections which may result in infer­
tility, menstrual disorders, vesicovaginal fistulae, and difficulties during
childbirth, including obstructed labour that can compromise the safety
and very survival of mothers and children (29). WHO estimates that
80-100 million women in sub-Saharan Africa have been subjected to cir­
cumcision, of whom 15 million have been infibulated. This figure excludes
estimates from south-east Asia and immigrant communities in developed
countries where the problem is also known to exist.

Health risks of adolescence

Beyond the cumulative health effects young females suffer as a result of
disadvantaged childhood, they face additional risks in adolescence. Their
emerging sexuality offers a promise for their future but is also a source of
vulnerability if they are not free to decide when to make themselves sex­
ually available and to whom. Early pregnancy is a risk that may be aggra­
vated by disgrace and ostracism if it occurs before marriage. Maternal
mortality rates are highest among teenage mothers, and risk is com­
pounded by liability to repeated early pregnancy. Sexual abuse and fami­
ly and economic pressures to engage in prostitution present adverse
environments for adolescent health, including exposure to sexually trans­
mitted diseases. The risk of infection with the human immunodeficiency
virus (HIV) is attracting many men to increasingly younger sexual part­
ners. In many settings, sexual exploitation may predispose adolescents to
abuse of illicit drugs. In both developed and developing countries, ado­
lescent females may be specially targeted by advertisers of tobacco and
alcohol products, further predisposing them to the immediate and long­
term health consequences of dependence.

Marriage or pregnancy may disqualify an adolescent girl from contin­
ued schooling and the responsibilities of nursing and child care may in
any case prevent her attendance, resulting in the health consequences of
poor education and limited opportunities for employment and income­
earning. Work in the home, frequently that of a young woman's in-laws,
will include caring for elderly and sick relatives and the physical burdens
of attending to the animals and agriculture.

Health risks of women at work

Work performed in the home, frequently misrepresented as "unemploy­
ment", presents no fewer hazards to health than industrial employment.
Work in the home may require malnourished women to toil for long
hours in carrying heavy burdens, in preparing food over stoves heated
by smoke-generating fuels in unventilated spaces, and in domestic agri­
culture. Exposure to heating fuels and household chemicals will often be

9
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significantly greater among women than among men. Injuries from acci­
dents in the home, including burning and scalding, are often as frequent
as injuries in the workplace. Skeletal damage from carrying heavy
weights, including fetching water, is more common among women than
among men in certain parts of the world (30).

Women competing for employment with men may be at greater risk of
harm from heavy toil and physical hazards, and women in employment
that is typically "feminine" are liable to suffer low pay and long hours.
Women in employment outside the home frequently bear a double bur­
den in that, after earning a hard day's pay, they are responsible for all the
domestic work in their homes. This aggravates the health strains that af­
fect them and limits time for self-care and recuperation.

Reproductive health

An explanation of reproductive health that reflects the WHO concept of
health (31) is that it is:

a condition in which the reproductive process is accomplished in a state of
complete physical, mental and social well-being and is not merely the
absence of disease or disorders of the reproductive process. Reproductive
health, therefore, implies that people have the ability to reproduce, to
regulate their fertility and to practise and enjoy sexual relationships. It further
implies that reproduction is carried to a successful outcome through infant
and child survival, growth and healthy development. It finally implies that

women can go safely through pregnancy and childbirth, that fertility
regulation can be achieved without health hazards and that people are safe
in having sex.

Epidemiological and comparable data show how lack of basic obstetric
services, prenatal care and related reproductive health services result in
unnecessarily high rates of maternal mortality and morbidity (32, 33).
WHO has estimated that each year 500 000 women die from pregnancy­
related causes and that in different countries unsafe abortion can cause
"25 to 50 percent of [maternal] deaths, simply because women do not
have access to family planning services they want and need, or have no
access to safe procedures or to humane treatment for the complications of
abortion" (34).

Evidence also confirms the danger to health presented by pregnancies
that come too early, too late, too often and at intervals that are too closely
spaced in women's reproductive lives (35). Unskilled abortion proce­
dures can endanger life, health and future fertility. Unwanted infertility,
itself often a consequence of infection resulting from poor health care,
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leads to unmarriageability, divorce or abandonment and the health
disadvantages associated with them, particularly where women's inde­
pendent economic capacities are limited by gender discrimination in
employment.

Fear of sexual relationships leading to unwanted pregnancy, often re­
lated to the physical dangers of pregnancy, impairs women's enjoyment
of health as defined by WHO. Social and religious pressure may make
women ambivalent about their sexual instincts, in contrast to men whose
aggressive virility is often presented and perceived as a positive attribute.
In contrast to men, women who are sexually active before or outside mar­
riage are often devalued as immoral people and often stereotyped as pro­
miscuous sources of infection of men.

Although monitors of the acquired immunodeficiency syndrome
(AIDS) and HIV infection were slow to recognize the impact of the virus
on women's health, concern with AIDS and HIV infection has recycled
the image of women "not as individuals, but merely as vectors of virus
transmission" (36).

Only recently has attention been given to the small amount of informa­
tion available from clinical studies on HIV infection regarding the effects
of disease processes or medical interventions on women. It has been ob­
served (37) that:

the original interest in HIV-infected women centered on their relation to

paediatric AIDS through perinatal transmission. A search of the medical

literature yields only a handful of papers focusing on the consequences of

the infection in nonpregnant women.

Women may be disadvantaged in protecting themselves against HIV
infection not only through lack of information but also through lack of
power to deny partners intercourse, to insist that partners use condoms
or to obtain supplies of the new female condom (38). Where health pro­
fessionals are reluctant to provide services to HIV-infected patients,
women who are HIV-positive or who are suspected to be HIV-positive
may find that gynaecological examinations, prenatal care, abortions and
services in childbirth become unavailable to them, perhaps because of the
status or lifestyle of their partners. Health professionals have been seen to
react judgementally to patients who engage in high-risk behaviour for
HIV infection, without being subject to discipline for professional miscon­
duct or violation of their employing institutions' by-laws or regulations
(39,40).
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Violence against women

Physical and psychological injuries caused by violence against women,
including assaults by husbands, have been inadequately recognized,
diagnosed and treated, in part because of the social stigma attached to
the causes of such injuries. In some communities, however, physical force
is not considered a wrongful act and assaultive men attract no stigma or
condemnation. In industrialized countries, assaults have been reported to
cause more injuries to women than motor vehicle accidents, rape and
muggings combined (41). An added dimension concerns abuse of the
elderly since a high proportion of the elderly are women.

Failure to identify injuries to women as deliberately inflicted by their
partners or guardians parallels medical failure to identify injuries to chil­
dren as being due to child abuse committed by adult guardians. From in­
sensitive clumsiness, through exploitation to physical violence, women
experience both inside and outside their homes assaults on their integrity
and bodies that deny them the sense of well-being, security and esteem
that contributes to health.

Other health problems of increasing concern

Because of women's lower social status, the impact of many other dis­
eases on women has been largely ignored. This is true in the case of dis­
eases such as malaria, leprosy, onchocerciasis, lymphatic filariasis,
leishmaniasis, schistosomiasis and tuberculosis. Recent studies show
that, while they may not be infected more than men by these diseases,
women tend to suffer more severe consequences (42). This is often a re­
sult of the stigma attached to such diseases, the fact that women often
deny their symptoms until they are too severe to ignore and their feelings
of guilt as illness prevents them fulfilling their expected care-giving role
in the household.

Until recently, gender differences in diseases such as cancer and heart
disease, the two major killers of women in industrialized countries, were
also largely ignored, as was the differential effect of drugs for treatment
of these diseases on men and women (43). Men have invariably been ta­
ken as the standard for clinical tests, and it is only now that the inade­
quacy of this standard when applied to women is becoming recognized.

Problems of the elderly, particularly in industrialized countries, are
also increasingly important. Although women live longer than men on
average, little attention has been paid to gender differences in the quality
of life among the elderly or to the illnesses from which they may suffer. It
is known that one consequence of women's longer life span is a longer
period of overall morbidity.
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CHAPTER 3

Measuring state compliance
with treaty obligations

W hen a State is bound by an international human rights treaty to
observe a particular right, the question arises of legal definition

of what respect for that right requires. A related question is how compli­
ance with the human right is determined and, in particular, how breach
of the right is established. The purpose of Chapter 3 is to provide a frame­
work for these questions to be addressed in the context of women's
health. In order for these questions to be answered there should be cross­
fertilization and collaboration among organizations concerned with hu­
man rights and women's health. There is a particular need for collabora­
tion between organizations that have been working on criteria to
measure State compliance with human rights treaties and those that have
been working on statistical indicators for women's health.

Specialized agencies that develop statistical indicators of performance
serve a vital role in permitting States to demonstrate their compliance
with standards of observance of international human rights (44,45,46).
Promising advances have been made by human rights bodies towards
the development and refinement of criteria relevant to human rights in
general (47) and to economic, social and cultural rights in particular
(48,49,50). In this respect, WHO's existing indicators and criteria regard­
ing women's health are useful and offer an opportunity for fuller utiliza­
tion by the relevant bodies.

What are we trying to measure?

In using the indicators mentioned above, the Recommendations of the
Seminar on Appropriate Indicators to Measure Achievements in the Pro­
gressive Realization of Economic, Social and Cultural Rights suggest that
further work is necessary to:

• clarify the nature, scope and contents of the specific rights enumer­
ated in the [Economic] Covenant;

• define more precisely those aspects of the individual rights that are
of immediate application, including the core content of the rights
and of minimum standards of achievement;
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• identify the minimum steps to be taken by States Parties in order
that they might comply with their legal obligations to take steps to­
wards the progressive realization of the rights, in the Limburg Prin­
ciples on the implementation of the International Covenant on
Economic, Social and Cultural Rights, the General Comments of the
Committee on Economic, Social and Cultural Rights and the devel­
opments at other international human rights fora (51).

Taking the above into consideration, it would be necessary first to
identify and clarify the core content of the rights and obligations that re­
late to the promotion and protection of women's health. The qualitative
and quantitative indicators which will assist in measuring State compli­
ance with those obligations should then be determined.

WHO has given guidance on determining compliance with interna­
tional human rights affecting health in its Global Indicators for Monitor­
ing and Evaluating Health for All by the Year 2000 (52). Indicators may
centre on health status, for example the infant mortality rate of a popula­
tion. Other indicators may relate to health service coverage, showing for
example the extent of primary health care. Such indicators may reveal
over time whether a particular country is meeting its legal obligation of
progressive development towards full protection of the right to health
care.

Indicators are neutral instruments of assessment when they are estab­
lished by reference to criteria relevant to the health and vital statistics in­
formation that most countries. gather. Indicators may furnish countries
with shields against criticism for failing to meet legal duties of care for
women's health and may furnish critics with weapons that open State
practice to scrutiny. Indicators may equip States to discharge their report­
ing responsibilities under international human rights treaties such as the
Women's Convention. They also permit scrutinizing committees acting
under authority of such conventions to describe the information they
require and serve advance notice of the obligations with which they
will monitor compliance.

Statistics on health coverage and health status have limits, however,
because they will generally indicate only a national average and tend not
to be disaggregated by sex or, for example, by income level. Statistics will
not necessarily indicate, for instance, the lack of health services for wom­
en in rural villages. In such a situation, women's rights to health care
might be violated because of lack of certain health services, and data dis­
aggregated by region might help indicate whether such violations have
occurred. Furthermore, data on health status will not necessarily indicate
whether women are adequately informed about their health options so
that they can decide on particular courses of treatment. In this case, rights
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to liberty might be violated and data on specific events might help indi­
cate whether such violations have occurred. In neither situation will the
indicators show the cause of the violations or whether legal responsibility
can be attributed to the State. Both causes of violations and their attribu­
tion to the State are usually needed to establish the legal responsibility of
the State.

The kinds of indicators that are needed will vary according to the con­
text of women's experiences and to the rights in question. Efforts in this
direction should be considered as part of research or periodic evaluation
of programmes and services and not as an added burden on the health
service information system. It should be noted that in the recommenda­
tions for monitoring progress towards the health goals of the World Sum­
mit for Children, WHO and UNICEF encourage that the indicators be
disaggregated by sex and setting.

The core content of rights relating to the promotion and protection of
women's health has to be informed by women and their needs with re­
gard to their own health. In legal analysis, a method to determine wom­
en's needs must be developed (53). This is all the more important since
most laws have been enacted by men and it is now realized that these
laws do not always take effects on women into account. In addressing
women's needs, consideration must be given not only to the conse­
quences of laws, but also to the consequences of, for instance, health care
delivery systems, medical research and allocations of health care
resources.

The use of empirical evidence and legal methods that are sensitive to
women's needs provides insight into the law's neglect of women's health
and may expose long-held beliefs in the neutrality of laws that in fact dis­
advantage women in the most fundamental ways.

Empirical surveys and epidemiological studies, including those devel­
oped by the United Nations and its specialized agencies (32), show how
neglect of women's health results in avoidably high levels of maternal
and infant death and sickness, and leads to exclusion of women from
educational, economic and social opportunities.

The challenge is to ensure that women's perspectives are included in
legal, ethical and related analysis of the circumstances of women's lives
in order to lift women's invisibility and better understand and remedy in­
justice. This approach to law can also be applied to medical information
and the organization of health care systems. It can be used by those who
have a thorough understanding of women's health at differing indivi­
dual, community and national levels. Indicators properly attuned to
women's environments and health circumstances can first demonstrate
injustice and then serve as instruments for measuring reform.
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What is the scope and content of the right?

The scope and the content of the human right are specific to each right in
question and to the overall object and purpose of the human rights treaty
that embodies the particular right. For example, the scope of a right may
be non-discrimination on grounds of sex, which requires that women be
treated equally with men and have equal access with men to a public
good. In contrast to non-discrimination rights, the right may protect indi­
vidual security as such. The protection of individual security does not
depend on whether others enjoy that same security but whether in a
particular situation a woman's security was denied.

In addition to non-discrimination rights and individual rights, there
are human rights that enable individuals to participate in civic and public
affairs, such as the right to assembly, and rights that provide a basic need
for living, such as health care. The scope and content of these rights
evolve according to the circumstances of the times. If these rights are
going to be applied to improve women's health, their scope and content
have to be moulded by those involved in the promotion and protection
of women's health. Otherwise the rights will remain abstract and incon­
sequential words that betray the hopes they inspire.

What is the nature of the State obligation?

The nature of State obligations to implement human rights with regard to
women's health varies with the specific scope and content of each right in
question and with the "general undertakings" accepted by a State under
a particular human rights treaty. For example, a State's general obliga­
tion with respect to rights protected by the Political Covenant is immedi­
ate. Its "general undertaking" article (4) states:

Each State Party to the present Covenant undertakes to respect and to

ensure... the rights recognized in the present Covenant. ..

A State's obligation is "to respect" and "to ensure". A State complies
with the duty to respect by not interfering with a right, but the obligation
to ensure is substantially broader (54).

Rights under the Covenant are not only negative rights, in that States
must not obstruct individual initiatives to take advantage of them, but
also positive rights in that States must take steps to provide individuals
with access to them. For example, an obligation to ensure rights might re­
quire States to take positive steps to discipline State health officials who
have not adequately informed women of the occupational health hazards
of State-owned businesses.
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The character of the general obligations under the Economic Covenant
(5) is both immediate and progressive:

Each State Party to the present Covenant undertakes to take steps, individually

and through international assistance and cooperation, especially economic

and technical, to the maximum of its available resources, with a view to

achieving progressively the full realization ofthe rights recognized in the

present Covenant by all appropriate means, including particularly the adoption

of legislative measures.

The undertaking "to take steps ... with a view to achieving progres­
sively the full realization of the rights recognized" imposes obligations
upon States Parties to act within a reasonable time. Steps towards full
realization have to be taken immediately or shortly after ratification (55).
For example, an obligation to take steps for the full realization of rights
regarding health requires positive steps to address the most important
preventable causes of women's premature death, such as maternal mor­
tality. Where maternal mortality is low, States are obligated to address
other factors of women's ill-health such as breast or cervical cancer.

The distinction commonly recognized between negative duties and
positive duties of States reflects the distinction between individuals'
negative and positive rights. A State's negative duty is a duty not to
intervene in the exercise of individuals' rights. Breach of a negative duty
is shown when a State has used an organ of government to intervene in
or obstruct an individual's free pursuit of an entitlement. A positive duty
requires a State to provide the means for individuals to achieve personal
goals. A State's violation of a positive right may be shown in the State's
failure to make an effort in good faith to provide the necessary resources
to satisfy the right in question.

Legal interpretation will show whether a particular right requires
States only not to intervene or only positively to provide services or
whether the right is more complex in possessing both negative and posi­
tive aspects. For instance, the right to health protection against HIV infec­
tion has a negative aspect in that a State should not obstruct access to
information about sources and means of prevention, but it also has a
positive aspect in that the State should undertake public education about
risk and prevention of infection.

Demonstration of a State's observance of both negative and positive
human rights obligations will depend upon legal interpretation of the
nature of the right and upon evidence of practice. Legal interpretation of
a right concerns the terms of the treaty and the legally significant practice
required to give effect to that right. State conformity with and breach of
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the human right can be shown by reference to events and statistics. An in­
dividual can prove occurrence of an event, such as State obstruction of ac­
cess to a health service that is claimed to constitute unlawful interference
with a negative right or denial of a service due as a positive right. States'
observance or breach of duties to meet positive rights may be evidenced
not only by incidents but also by reference to standards.

A State may satisfy a positive duty by making general provision of a
health service without being required to meet each individual claim. A
level of provision that satisfies an internationally determined standard
demonstrates conformity with the treaty duty. In contrast, a State duty of
non-interference with exercise of a human right may be shown violated
by an instance of interference attributable to the State.

In terms of both positive duties to give effect to rights by meeting stan­
dards and negative duties of non-interference with individual pursuit of
rights, States are obliged by general principles of international human
rights law to advance the human rights to which they are committed.
States must conform to standards of observance of both positive and
negative duties in a way that satisfies the dynamic legal principle of pro­
gressive development towards the implementation of human rights.
Standards of performance are expected to rise over time. State non-inter­
vention in individuals' enjoyment of negative rights will be expected to
become universal, if necessary through legislation that prohibits interven­
tion or requires laws to be interpreted as subordinate to or compatible
with such rights.
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CHAPTER 4

International human rights
to improve women's heolth

The following analysis of international human rights to improve wom­
en's health starts with the right to be free from all forms of discrimi­

nation and then addresses rights to survival, liberty and security of the
person, the right to family and private life, rights regarding information
and education, the right to health and health care, the right to the benefits
of scientific progress and the rights regarding women's empowerment
(see Annex 2). Examples are given of how each of these rights has been or
could be applied to women's health problems. These rights may be ap­
plied differently in each country depending on the pattern of health ser­
vices, the evolving understanding of health issues and perceptions of
how women's ill-health can be prevented and treated in cost-effective
ways.

The application of international human rights is explored through dis­
crete and legally distinguishable categories of rights. Women's health in­
terests often cross the boundaries that separate one legally described
right from another. Advocates tend to invoke several rights that they al­
lege have been jointly violated. They identify the specific articles of con­
ventions that contain particular rights, and tribunals will distinguish one
right from another in their judgements. However, approaches to wom­
en's health must refer to all of the several rights often implicated in a par­
ticular grievance.

The right of women to be free from all forms of discrimination

The Women's Convention (see Chapter 1) characterizes women's inferior
status and oppression not just as a problem of inequality between men
and women but rather as a function of sex and gender discrimination
against women. The Convention is intended to be effective in liberating
women to realize their individual and collective potential, and not
merely to allow women to be brought to the same level of protection of
rights that men enjoy. The Convention goes beyond the goal of non-dis­
crimination between sexes, as required by the United Nations Charter,
the Universal Declaration and its two implementing Covenants, and the
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three regional human rights treaties, to address the disadvantaged posi­
tion of women in all areas of their lives, including health.

In contrast to previous human rights treaties, the Women's Conven­
tion frames the legal norm as the prohibition of all forms of discrimina­
tion against women, as distinct from the narrower norm of non­
discrimination between sexes. That is, it develops the legal norm from a
sex-neutral norm that requires equal treatment of men and women,
usually measured by the scale of how men are treated, to recognize the
fact that the nature of discrimination against women and their distinctive
gender characteristics is worthy of a legal response. The Convention is
thereby able to address the particular nature of the disadvantages that
women suffer in diseases or conditions.

The definition in article 1 of the Women's Convention reads:

... the term "discrimination against women" shall mean any distinction,

exclusion or restriction made on the basis of sex which has the effect or

purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on a basis of equality of men
and women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field.

Where the law makes a distinction that has the effect or purpose of im­
pairing women's rights, it constitutes discrimination violating the Con­
vention's definition and must accordingly be changed by the State Party.
Discrimination against female gender offends the object and purpose of
the Women's Convention.

The inclusion in the title of the Women's Convention of the phrase "all
forms" emphasizes the determination described in paragraph 15 of its
preamble to eliminate "such discrimination in all its forms and manifesta­
tions". The preamble expresses concern in paragraph 8 "that in situations
of poverty women have the least access to food, health, education, train­
ing and opportunities for employment and other needs". As a result, the
Convention entitles women to equal enjoyment with men not only of the
so-called "first generation" of civil and political rights, such as the right
to marry and found a family, but also of the "second generation" of eco­
nomic, social and cultural rights, such as the right to health care.

The Women's Convention, in prohibiting all forms of discrimination,
including private discrimination, is intended to be comprehensive. It rec­
ognizes that women are subject not only to specific, obvious inequalities
but also to pervasive and subtle forms of sex and gender discrimination
that are woven into the political, cultural and religious fabric of their
societies. In addressing "all forms" of discrimination that women suffer,
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the Women's Convention requires States to confront the social causes of
women's inequality in all systems, including the health system.

Article 12 of the Women's Convention prohibits all forms of discrimi­
nation against women in the delivery of health care. It provides:

1. States Partiesshall take all appropriate measures to eliminate
discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health core
services, including those related to family planning.

2. Notwithstanding the provisions ofparagraph 1 of this article, States
Parties shall ensure to women appropriate services in connection with
pregnancy, confinement and the post-natal period, granting free services
where necessary, as well as adequate nutrition during pregnancy and
lactation.

Laws governing women's health should be scrutinized to ensure that
they do not discriminate against women, by, for example, perpetuating
negative or trivializing sex-role stereotypes that prevent women from
being treated on their merits. Liability to pregnancy distinguishes women
from men on biological grounds. Pregnancy-related disadvantages, such
as exclusion from education, public office or employment (except when
non-pregnancy is a bona fide work-related requirement), may accord­
ingly be shown as illegally discriminatory against women because only
women will suffer those disadvantages. Laws that deny or restrict wom­
en's access to health services, or make access dependent on another's
authorization, impair women's rights. Such laws also impair women's
power to protect their lives and health and to found families of a size and
structure that best protect their health and that of their families. Laws re­
stricting health services in this way can have a disadvantageous impact
on women as opposed to men and can thereby constitute discrimination
against women.

Some countries that have ratified the Women's Convention have
moved to give effect to the Convention in domestic law. The Colombian
Ministry of Public Health, for example, has recently interpreted the man­
date of the Women's Convention to introduce into national health poli­
cies a gender perspective that considers "the social discrimination of
women as an element which contributes to the ill-health of women" (56).
To incorporate the Women's Convention into Colombian law (57,58), ar­
ticle 12 on delivery of health care was made part of the country's new
1991 Constitution (59).
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In Brazil in 1992 the State of Sao Paulo and many of its municipalities
developed their own Convention based on the principles of the Women's
Convention. This Convention, named the Paulista Convention on the Elim­
ination of All Forms of Discrimination against Women, requires implemen­
tation of the Programme for Comprehensive Care of Women's Health. The
programme emphasizes the need for a range of women's health services,
including services for reproductive health, cancer prevention, menopause
and old age, victimization by violence and, for example, for groups of
women among whom conditions such as anaemia are of greater incidence.
The programme also calls for measures to encourage normal birth and to
fight the indiscriminate use of caesarean deliveries (60).

The removal of female stereotypes

Perhaps the greatest challenge faced in the improvement of women's health
is the need to give effect to article 5(a) of the Women's Convention, by which
States Parties commit themselves to take all appropriate measures:

To modify the social and cultural patterns of conduct of men and women, with

a view to achieving the elimination of prejudices and customary and all other

practices which are based on the idea of the inferiority or the superiority of

either ofthe sexes or on stereotyped roles for men and women.

Female genital mutilation, for instance, reflects a stereotypical percep­
tion that women may legitimately be exposed to non-therapeutic surgery
in order to comply with the gender-specific norms of their community.
While the sexes may rank equally as initiators of unchastity and adul­
terers may be equally condemned, loss of virginity is a greater stigma
and barrier to marriage in women than in men, and men bear no health
risks for premarital preservation of their virginity.

Article 5(a) points more widely to the need to examine such customs
and might be used to require states both to educate those condoning and
practising female genital mutilation on the record of its harmful effects
(61,62), and to use legal prohibitions where appropriate (63, 64).

Where food is scarce - whether due to poor agriculture, poor climate
or the family's poor socioeconomic circumstances - the sequence of
feeding often gives priority to males over females so that food goes first
to a husband, then to sons, then to the mother and any daughters of the
family. This practice may be reinforced in certain cultures where women
see the survival of their husbands and sons as being of paramount impor­
tance to their own survival. Similarly, in some cultures newborn daugh­
ters are breast-fed for fewer months than sons. The incidence of
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malnutrition and anaemia in girls is directly related to rates of sickness
and mortality.

The elimination of spousal authorization practices
Laws may often be formulated in ways that are disadvantageous to
women's health. This may be because the motive of the laws is not pro­
motion of health as such but preservation of another social value, such as
the paternalistic protection of women's modesty. For example, spousal
veto practices require a wife, but not a husband, to secure the authoriza­
tion of her spouse in order to be physically examined for health care. This
practice persists contrary to women's health interests and contrary to
their right to be free from all forms of discrimination (65). It violates the
Women's Convention and would accordingly have to be ended by a
State applying the terms of that Convention.

Relevant ministries or departments of health might be encouraged to is­
sue corrective regulations that stipulate that spousal authorization is not
required by law, that it is contrary to rights to non-discrimination between
sexes, and that it contravenes the professional ethics of health providers,
who have obligations to safeguard women's health interests and to respect
women's privacy and autonomy in resort to confidential health services. A
regulation was issued by the Ministry of Health of Swaziland, pointing out
that the practice of seeking the authorization of the client's spouse or rela­
tive "is contrary to the professionalism of the health worker" (65).

Rights to survival, liberty and security

The right to survival
The most obvious human right violated by avoidable death - not sim­
ply in pregnancy or childbirth but also as a cumulative result of health
disadvantages - is a woman's right to life, also described as the right to
survival. Article 6(1) of the Political Covenant provides that: "Every hu­
man being has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life."I

This right has traditionally been discussed only in the legal context of
the obligation of States Parties to ensure that courts observe due process
of law before capital punishment is imposed (66). This understanding of
the right to life is essentially male-oriented since men assimilate the ima­
gery of capital punishment as more immediate to them than death from
pregnancy or labour. Feminist legal approaches suggest that this inter-

I This article reflects article 3 of the Universal Declaration and is given further effect in, for instance, article 2
ofthe European Convention, article 4 of the American Convention and article 4 ofthe African Charter.
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pretation of the right to life ignores the historical reality of women, which
persists in regions of the world from which come almost all of the 500 000
women estimated to die each year from pregnancy-related causes. The
Human Rights Committee established under the Political Covenant (67)
has noted that:

the right to life has been too often narrowly interpreted. The expression

"inherent right to life" cannot be properly understood in a restrictive

manner, and the protection of this right requires that states adopt positive
measures.

The Committee considered it desirable that States Parties to the Politi­
cal Covenant take all possible measures to reduce infant mortality and to
increase life expectancy. A compatible goal is reduction of maternal mor­
tality by, for instance, promotion of methods of birth spacing.

An argument that a woman's right to survival entitles her to access to
appropriate health services (68, 69), and that legislation obstructing such
access violates international human rights provisions (70), can be made
with regard to an individual woman. The argument must be expanded,
however, to apply where the threat to a woman's survival is indicated
not by her individual medical condition but by her membership of a
group at high risk of maternal mortality or morbidity. The collective right
to survival of women in groups at risk raises the question of whether
States have a positive obligation to offer these groups appropriate health
services or, at least, education and counselling services that alert them
both to risks and to means to minimize risks. The African Charter, given
its emphasis on collective rights,1 might well be invoked to impose obli­
gations on African governments to give effect to rights of groups of indi­
viduals who are at highest risk of death through unintended pregnancies.

Rights to liberty and free and informed consent
Major abuses of women's liberty and autonomy occur in the delivery of
health services, in part because of lack of enforcement and misapplication
of the legal concept of informed consent. The manner in which a health
service is offered and rendered can in some cases be a significant element
in the service's success or failure to promote health. The strongest
defence of individual integrity under the Political Covenant exists in
article 9(1), which provides that:

1 See, for example, thepreamble and articles 4, 16, 18, 22 and 29 oftheAfricanCharter.
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Everyone has the right to liberty and security of the person ... No one shall be

deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law. 1

A great deal can be done to improve the application of the principle of
consent in order to ensure that women are provided with adequate infor­
mation to decide on a proposed course of medical or other health treat­
ment. The legal concept of informed consent is better understood as the
right to make informed choices for one's own future. Even courts that
have not accepted detailed doctrines about medical consent accept that
medical choice involves individual liberty. The concept is an articulation
of a broader ethical principle of respect for persons, which requires re­
spect for the autonomy of competent individuals and protection of the
vulnerable when they are incapable of making decisions, such as when a
person is young or mentally handicapped (71).

The concept of informed consent to proposed treatment has two re-
quirements, namely:

• that choice in health care be adequately informed;
• that consent to care be freely given or withheld.

The concept of "informed consent" is often used to cover both aspects
of choice - informed consent or dissent and the right to uncoerced
choice. The right to informed choice in health services, self-help and pre­
ventive health care is related to rights both to education and literacy and
to rights to information and freedom of thought and association. The hu­
man rights of prospective recipients of health services have to be under­
stood compatibly with the associated obligations of persons qualified to
deliver health services.

Simple consent may consist only in agreement to comply with what is
proposed. Such agreement is sometimes classified as "assent", as in the
case of young persons who agree to be treated on the authorization of
their parents. To exercise truly informed choice, a woman deciding
whether to receive a health service must have sufficient understanding
of:

• the proposed intervention;
• the implications of refusal of that treatment;
• alternative forms of management of her circumstances.

The role of information is to contribute to the individual's liberty to
choose whether or not to accept a proposed form of management; it is

1 This article reflects article 3 ofthe Universal Declaration and is given further effect in, far instance, article 2
of the European Convention, article 4 ofthe American Convention and article 4 of the African Charter.
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not to persuade or condition a person to decide in a particular way, even
if that way may appear to the health professional who gives the informa­
tion to serve the person's best interests. In other words, the right to
informed choice includes the right to make choices that health
professionals may consider to be poor choices. Paternalistic medicine has
been prone to conclude that women's choices are incompetently made if
they do not follow health professionals' recommendations and that there­
fore women can be displaced as decision-makers concerning their medi­
cal treatment.

Information for the exercise of choice normally includes a fair descrip­
tion of the form of management proposed, as well as fair descriptions of
alternatives to what is proposed (including postponing and not having
any treatment), the known outcomes of each management option (i.e,
their rates of successful outcome), the risks associated with each option
(whether successful or not) and the likely effect of each form of manage­
ment on the individual's lifestyle. Inadequate research into and under­
standing of the distinctive features of women's health and sickness have
meant that the base of knowledge on which health professionals rest the
information they give is not necessarily sensitive to women's health cir­
cumstances and requirements, and that proposed action may in fact ag­
gravate women's health impairments. Research is needed to obtain
health data specific to women in order to fulfil women's human rights to
relevant information.

A major failure of personal liberty and autonomy specific to women
occurs when a patient has not been adequately informed of the failure
rate of a method of family planning she is thinking of accepting and
when use of the method results in an unintended pregnancy or unin­
tended infertility. Health professionals have ethical and legal duties to in­
dividuals to provide accurate information on contraceptive failure rates
so that clients may make truly informed health choices about contracep­
tive methods.

The decision whether or not to accept medical treatment is not itself a
medical decision. It is a personal decision unique to each individual. The
individual must make the decision in accordance with her personality,
likes and dislikes, comforts and discomforts, and goals in life as influ­
enced by personal, family, social, philosophical and related perceptions.
The role of health professionals is to give the individual decision-maker
medical and other health-related information that contributes to the indi­
vidual's power of choice and does not distort or unbalance that power.

Further, a woman must be free from coercion and over-inducement in
exercising choice. The health professional giving information must not
add to the pressures and hopes that the woman will naturally experience.
Women seeking health services often feel dependent on care-givers.
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Because they are reluctant to appear non-compliant or ungrateful, wom­
en frequently feel obliged to agree to whatever is proposed to them, parti­
cularly when those with the power of superior knowledge of medicine
tell them that what is proposed is for their own good.

In order for women to exercise choice freely, they must act according
to their own preferences. They should not be conditioned to comply with
others' preferences by being dependent on current or future assistance
for themselves or their families, and they should not feel obliged to un­
dertake acts of self-sacrifice in order to pay for help they have received.

In Brazil, sterilization is legally available only for "therapeutic" rea­
sons (72). A therapeutic reason is that a patient has had a surgical proce­
dure. As a result, women may reluctantly choose caesarean sections for
deliveries of children in order subsequently to meet the "therapeutic" re­
quirement for sterilizations (73). This is ethically an unacceptable condi­
tioning of women's choices of caesarean sections. The choice might be
informed, but it is not free.

The conditioning of choice raises human rights concerns, not necessa­
rily regarding any individual case but concerning the general capacity of
women to control the medical choice of methods by which they deliver
children. This is an area where indicators of percentages of natural and
caesarean deliveries could be relevant.

Health professionals who provide improper counselling or treatment
to individuals, and health professionals who wrongly withhold indicated
treatment from patients for whom they are responsible, face three pri­
mary sources of legal liability (74):

• They may be charged with professional misconduct by the authori­
ties that license them to practise and by any voluntary associations
to which they belong and whose authority they have accepted to im­
pose discipline for unethical professional behaviour.

• Where they have touched a person in a way that lacks legal authori­
zation, or that exceeds authorization, or that differs from what was
authorized, they may be sued for compensation for battery (or un­
authorized touching) and/or they may be prosecuted for related
crimes of assault.

• Where they have failed to make appropriate disclosures to patients
whose informed choices they were required to facilitate and obtain,
they may be sued for negligence. Negligence arises in law where
health professionals fail to meet the legal standard of disclosure of
information, resulting in their patients suffering injuries they would
have escaped had different choices been made. Health professionals
are often required to provide information relevant to the choices
that women have to make.
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Legal remedies to reinforce duties to treat patients with respect and
care often serve no more than symbolic purposes. In many countries, the
formal procedures of the law are in fact inaccessible to many people and
the mechanisms of health service licensing authorities and professional
associations are similarly beyond reach. States themselves may bear re­
sponsibility under international human rights law, and be accountable
before international tribunals and agencies, if they authorize or permit
delivery of health services that are beyond the control of the recipients.
This may particularly be the case where providers of health services are
not accountable to provide compensation or other remedies for violations
of the human rights of health service recipients or those denied care.

A normal legal precondition to State responsibility is that individual
complainants must first have resort to national tribunals and must ex­
haust local remedies before matters can be taken up at international leveL
States must be given an opportunity through their legal systems to cor­
rect wrongs to individuals. Where local remedies do not exist, however,
or where they are inaccessible, State responsibility may be directly in­
volved at international leveL

Discussion of compensation or other remedies before local courts may
seem unrealistic in many circumstances. Yet if domestic remedies are in­
accessible, States are more directly accountable under international hu­
man rights law for wrongs in delivery of health services that are
violations of human rights.

Where individual compensation is accessible, the disadvantaged posi­
tion of women may be compounded and underscored. The basis of finan­
cial compensation is normally to put a patient in the position she would
have been in had the wrong not occurred, in so far as the difference can
be calculated in monetary terms. This measure of compensation usually
requires a complainant to show on a balance of probabilities that, had the
health service been properly rendered, she would have enjoyed a health
advantage.

A party accused of wrongdoing may propose the defence that the pa­
tient's overall circumstances were so compromised or inadequate that
she cannot show that she would have been better off had a wrong not oc­
curred. Accordingly, unless a complainant can show that a health service
would have made a difference to her life span and her ability to function,
her claim may not warrant compensation. The position is worse when
the complaint is that death resulted, since where mortality levels are high
it may not be possible to show that a woman in the victim's health cir­
cumstances was likely to survive.
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The right to security of the person
In its widest sense, the right to security is equal to the right to well-being
and coincides with the WHO understanding of health. Health contributes
to security and security is a major component of health. In international
human rights law, considerations for evaluation of security include the
power of informed choice. Insecurity reflects not just a lack of health and
resources but vulnerability to become disadvantaged. Security is ad­
dressed in straightforward terms in the first sentence of article 7 of the
Political Covenant, which provides that:

No one shall be subjected to torture or to cruel, inhuman or degrading

treatment or punishment.

How this provision applies to medical interventions and to denial of
desired medical care is seen in the second and last sentence of article 7,
which provides that:

In particular, no one shall be subjected without his free consent to medical or

scientific experimentation.

Even without regard to experimentation, the denial of health care and
the imposition of an unwanted health status appear cruel. More perva­
sive insecurity is generated, however, by degrading treatment of women,
such as occurs when they are treated as inferior and when preservation
of their lives and health is regarded as a low priority in the allocation of
health care resources.

Human rights law and practice have tended to focus on security
against deliberately inflicted harm. Much violence against women, which
endangers and reduces their enjoyment of their lives, occurs within wom­
en's own homes at the hands of those for whom they care and who often
claim to care for them.

Exposure to violence can begin in childhood, in both sexual and non­
sexual ways. Article 19 of the Children's Convention requires States:

to protect the child from all forms of physical or mental violence, injury or
abuse, neglect or negligent treatment, maltreatment or exploitation,

including sexual abuse.

Girls are specially vulnerable since their principal values often appear,
paradoxically, to be their sexual availability and their chastity. Preser­
vation of virginity before marriage through circumcision denies girl
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children security against the known physical and mental consequences of
female genital mutilation (28, 29, 61, 62). Health dangers are also asso­
ciated with obstacles to termination of pregnancies of young girls,
whether inside or outside marriage.

Rights to family and private life

The right to marry and found a family (75)

Article 23 of the Political Covenant and article 10 of the Economic Cove­
nant both recognize the family as the "natural and fundamental group
unit of society". The former states that "the right of men and women of
marriageable age to marry and found a family shall be recognized.r" The
latter recognizes that "special protection should be accorded to mothers
during a reasonable period before and after childbirth. During such pe­
riod working mothers should be accorded paid leave or leave with ade­
quate social security benefits" (5).

The Human Rights Committee's General Comments on article 23 of
the Political Covenant (76) explain that:

The right to found a family implies, in principle, the possibility to procreate
and live together. When States Parties adopt family planning policies, they
should be compatible with the provisions of the Covenant and should, in
particular, not be discriminatory or compulsory.

The right to found a family is inadequately observed if it amounts to
no more than the right to conceive, gestate and deliver a child.

An act of "foundation" goes beyond a passive submission to biology.
It involves the right of a woman positively to plan, time and space the
births of children so as to maximize their health and her own (77). Article
16(l)(e) of the Women's Convention requires States Parties to ensure that
women enjoy:

[equal] rights to decide freely and responsibly on the number and spacing of
their children and to have access to the information, education and means to

enable them to exercise these rights.

At its 1994 meeting, the Committee on the Elimination of Discrimina­
tion against Women (CEDAW) adopted a General Recommendation on

I This article reflects article 16 of the Universal Declaration and is given further effect in, for instance,
article 12 of the European Convention, article 17 of the American Convention and article 18 of the
African Charter.
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equality in marriage and family relations. In relation to article 16(l)(e) of
the Women's Convention, CEDAW stated:

The responsibilities that women have to bear and raise children affect their

right of access to education, employment and other activities related to their

personal development. They also impose inequitable burdens ofwork on

women. The number and spacing of their children have a similar impact

on women's lives and also affect their physical and mental health, as well as

that of their children. For these reasons, women are entitled to decide on the

number and spacing of their children.

Some reports disclose coercive practices which have serious consequences

for women, such as forced pregnancies, abortions or sterilization. Decisions

to have children or not, while preferably made in consultation with spouse

or partner, must not nevertheless be limited by spouse, parent, partner or
Government. In order to make an informed decision about safe and reliable

contraceptive measures, women must have information about contraceptive

measures and their use, and guaranteed access to sex education and family

planning services, as provided in article 1O(h) ofthe Convention.

There is general agreement that where there are freely available appropriate

measures for the voluntary regulation of fertility, the health, development

and well-being of all members ofthe family improve. Moreover, such

services improve the general quality of life and health ofthe population,

and the voluntary regulation of population growth helps preserve the
environment and achieve sustainable economic and social development.

In commenting on article 16(l)(e) of the Women's Convention,
CEDAW explained that "women's right to full and free exercise of their
reproductive functions, including the right to decide whether to have
children or not, must not be limited by spouse or government, and wom­
en must also be guaranteed access to information about safe contra­
ceptive methods, sex education and family planning services" (78,79).

One Latin American country has adopted a new ministerial resolution
that orders all health institutions to ensure that women have the right to
decide on all issues affecting their health, their lives and their sexuality
(80). The resolution guarantees rights "to information and orientation to
allow the exercise of free, gratifying, responsible sexuality which can not
be tied to maternity." The new policy requires provision of a full range of
reproductive health services, including infertility services, safe and effec­
tive contraception, integrated treatment for incomplete abortion and, for
example, treatment for menopausal women. The policy emphasizes the
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need for special attention to high-risk women such as adolescents and
victims of violence.

In some parts of the world, the right to found a family is most threa­
tened by reproductive tract infections. In Africa, for example, reproduc­
tive tract infections cause up to 50% of infertility (81, 82). Government
inaction to prevent or remedy this source of infertility violates the right to
found a family. This is so whether or not the right is classified in law as a
positive right, Le. a right that governments must serve through positive
action. If the right is negative, in that a State must not obstruct its exercise
by those who are capable of founding their families without reliance on
State action, legal liability of the State for inaction might nevertheless
arise not because of infertility itself but because of the differential impact
that infertility has on the lives of women (83).

The right to found a family incorporates the right to maximize the sur­
vival prospects of a conceived or existing child, which can be done
through birth spacing and other family planning methods. This right is
complementary to the woman's right to survive pregnancy, for instance
by delaying a first pregnancy.

State laws that do not provide a minimum age for marriage, and prac­
tices that do not enforce such laws, permit young girls to marry - not
uncommonly with questionably free consent - and to conceive children
before they are physiologically mature. This results in high rates of ma­
ternal and infant mortality and high levels of morbidity, such as vesico­
vaginal fistulae.

The right to marry and to found a family can be limited by laws that
are reasonably related to family-based objectives. Laws requiring a mini­
mum age for marriage are not incompatible with the right to marry and
to found a family. The right to marry and to be a parent is a right of
adults rather than of children or young adolescents. Indeed, an objection
to many age of marriage laws is that they set an age that is too low for
the welfare of women, and therefore of their families, and that they set
lower ages for women than for men. Women are frequently induced to
marry at the minimum legal age, or a lower age through non-enforce­
ment of or exceptions to the law, in part because of lack of alternative op­
portunities in life.

Parental support obligations may legally terminate at the age of mar­
riage, after which women may have no means to support themselves and
no opportunities to pursue education or careers. Young women are ac­
cordingly led to early marriage and childbearing by socioeconomic and
cultural influences that recognize no function or worth of women except
as wives and mothers. Human rights provisions that no one shall be ob­
liged involuntarily to enter marriage fail to recognize that many women
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"volunteer" for marriage through lack of any dignified alternative fol­
lowing adolescence.

The right to private and family life
The American Convention on Human Rights implies the right to privacy
in its article 11, which provides that:

Everyone has the right to have his honor respected and his dignity

recog nized.

Honour and dignity are private attributes that government has no in­
terest to diminish.

The right to private and family life is distinguishable from the right to
found a family, although for some purposes the latter right may be con­
sidered to be part of the former. The right to private and family life con­
tains liberty interests. Article 17 of the Political Covenant provides that:

No one shall be subjected to arbitrary or unlawful interference with his

privacy, family, home or correspondence, nor to unlawful attacks on his
honour and reputation. 1

The European Convention specifies conditions under which private
and family life may be compromised or sacrificed to higher interests of
the state, including interests in public health. Article 8 provides that:

1. Everyone has the right to respect for his private and family life, his home

and his correspondence.

2. There shall be no interference by a public authority with the exercise of

this right except such as is in accordance with the law and is necessary in

a democratic society in the interests of national security, public safety or

the economic well-being of the country, for the prevention of disorder or

crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.

In a case in Western Europe two women claimed that a restrictive
abortion law interfered with respect for their private lives contrary to this
article, in that they were not permitted privately and alone to decide to
terminate their unwanted pregnancies (84). The majority of the European
Commission on Human Rights rejected the applicants' claim, however,

1 This article reflects article 12 of the Universal Declaration and is given further effect in, for instance,
article 11 of the American Convention and articles 4 and 5 of the African Charter.
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and found that the restrictive law did not constitute an interference with
private life.

Greater scope was given to a woman's right to private life in another
case in Europe (85). The European Commission on Human Rights upheld
a national judicial decision protecting a woman from being compelled to
continue an unwanted pregnancy through her husband's legal power of
veto of her abortion. The Commission gave priority to respect for a wife's
private life and integrity in her decision on childbearing over her hus­
band's right to respect for his family life in the birth of his child. The
Commission found that the husband's right could not be interpreted to
embrace even a legal right to be consulted on his wife's decision. A
State's interest in an unborn life is not greater than that of the biological
father'S, so that preclusion of his right appears to preclude the State's
right to prevail, at least up to some advanced stage of pregnancy.

Rights to information and education

Rights to seek, receive and impart information are protected by all the
basic human rights conventions, and are essential to the realization of
women's health. Information concerns health services that may be avail­
able by health authorities' choice or obligation, means of self-help and
preventive health care. Medical organizations at times oppose availabil­
ity of information on the grounds that "quack" medicine is harmful and
deters recourse to proven therapies. Some unproven treatments are in­
deed later proven harmful, and regulation of unproven treatments may
be defensible when regulators can show a credible risk of harm to the
unwary.

Sometimes, however, information is prohibited on moral grounds, as
shown in the history of information regarding treatment of reproductive
tract infections and in family planning. The Women's Convention explic­
itly requires in article 10(h) that women have the right:

to specific educational information to help to ensure the health and well­

being of families, including information and advice on family planning.

Article lOO) of the European Convention provides that:

the right to freedom of expression shall include freedom ... to receive and
impart information and ideas without interference by public authority and

regardless of frontiers.

In a case before the European Court of Human Rights in 1992 (86), the
Court ruled that a national ban on counselling women on where to
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obtain abortions abroad violated this article. In order to comply with this
decision, national law could not prohibit counselling of women on where
to find reproductive health services in other countries. This was despite
the fact that these services could not be rendered lawfully in the country
where the counselling was prohibited. This decision applies to States Par­
ties to the European Convention that try to restrict the counselling of
women seeking health services in other countries.

The right to education serves the goal of individual and public health.
Women who are literate have easier access to health information since
they can read and understand about risks to their health and how to pre­
vent them.

Questions concerning the human rights of students may arise when
schools exclude medical instruction on sexual health. Both education and
deliberate silence affecting schooling in sexual matters can raise conflicts
between rights to freedom of thought and rights to religious observance,
including instruction in religious values.

Controversy has arisen when public school systems have introduced
health-oriented or family health programmes to which parents and reli­
gious organizations have objected because the sexual content of instruc­
tion offended their religious convictions.

In another case in Europe, some parents took exception to compulsory
sex education in State schools. They complained that it violated the
State's duty to respect "the right of parents to ensure such education and
teaching in conformity with their own religious and philosophical convic­
tions" (6), and violated their right to religious non-discrimination, rights
to private and family life, and/or the right to freedom of thought, con­
science and religion set out in the European Convention.

The European Court of Human Rights held that compulsory sex edu­
cation classes in State schools violated none of these duties or rights be­
cause the classes were primarily intended to convey useful and corrective
information which, though unavoidably concerned with considerations
of a moral nature, did not exceed "the bounds of what a democratic state
may regard as in the public interest".

The Court recognized, however, that

the State ... must take care that information or knowledge included in the

curriculum is conveyed in on objective, critical and pluralistic manner. The
State is forbidden to pursue on aim of indoctrination that might be considered
os not respecting parents' religious and philosophical convictions (87).
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The right to health and health care

By article 12(1) of the Economic Covenant, States Parties "recognize the
right of everyone to the enjoyment of the highest attainable standard of
physical and mental health". Article 12(2) provides that the steps to
achieve the full realization of this right shall include those necessary for:

(a) The provision for the reduction ofthe stillbirth-rate and of infant mortality
and for the healthy development of the child ...

(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness. 1

This article is reinforced by article 24(1)(f) of the Children's Conven­
tion, which requires States Parties to "develop preventive health care,
guidance for parents and family planning education and services". Arti­
cle 12(1) of the Women's Convention requires that States Parties "elimi­
nate discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health care
services, including those related to family planning".

Through ratification of international human rights treaties and
through national constitutions and laws, governments commit them­
selves to protect their populations' rights to health care. The right to
health care is compromised when women's protection of their well-being
is obstructed by barriers that are govemmentally, legislatively or judi­
cially constructed. Beyond impairing women's provision to themselves of
desired health care, govemments may fail to provide necessary health
services to women who for various reasons cannot make provision for
themselves - for instance because of lack of knowledge, or because of
poverty or their remoteness from main population centres. Obstruction
of available health services and non-provision of reasonable access to
otherwise unavailable health services deny women the right to health
care that countries have acknowledged through their acceptance of inter­
national human rights treaties.

General comment on women's right to health
Treaty bodies have the power to make General Comments or General
Recommendations to indicate ways in which States Parties should inter­
pret and apply the respective treaties. These detailed comments can be

1 This article reflects article 25 of the Universal Declaration and is given further effect in, for instance, arti­
cle 13 of the European Social Charter, article 26 of the American Convention and article 10 of its Addi­
tional Protocol in the Area of Economic, Social and Cultural Rights, article 16 of the African Charter and
article 24 ofthe Children's Convention.
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particularly useful for elaborating the specific content of broadly worded
treaty guarantees. For example, the General Recommendations of
CEDAW indicate the kind of information that States should provide in
their periodic reports to CEDAW in accordance with the Women's Con­
vention. These recommendations, which include recommendations on
women and AIDS and on female circumcision, establish indicators and
criteria by which to measure governments' observance of their interna­
tional duties to give effect to the rights of women. States are given lati­
tude to choose the means to achieve those goals.

To date, the International Labour Organisation (ILO) is the only specia­
lized agency of the United Nations that has provided expert advice to
CEDAW on the substance and working of the General Recommendations
relating to women and work (88). ILO, unlike most of the specialized
agencies, integrates its development work with its human rights activ­
ities and provides assistance to most human rights treaty bodies on set­
ting standards and putting them into effect. WHO is giving consideration
to providing similar assistance to CEDAW. It should be noted that WHO
is already integrating its development and human rights work with re­
spect to the Convention on the Rights of the Child, including support to
the Committee and its reporting functions.

While the global indicators for health for all are relevant to the right to
health care, they are intended for use in obtaining a global overview and
not in measuring State compliance with the right to health care as pro­
tected by human rights treaties. Moreover, WHO has indicated that the
development of national strategies aimed at achieving greater social
equity in health status would require the disaggregation of carefully se­
lected indicators (89). Wider consultation between those involved in the
fields of health and human rights will help to identify key measures for
determining State compliance with treaty obligations relating to the pro­
motion and protection of women's health.

PrinCiples for the promotion and protection of women's health
The development of principles for the promotion and protection of wom­
en's health is another approach that might be considered. Such principles
could draw on national women's health policies and experience in the de­
velopment of the Principles for the Protection of Persons with Mental Ill­
ness and for the Improvement of Mental Health Care (90) which were
prepared under the auspices of the Commission on Human Rights in
close collaboration with WHO and adopted by the United Nations Gen­
eral Assembly. Principles on the promotion and protection of women's
health could address, but not necessarily be limited to, the following
issues:
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Health status factors

• health considerations important to women at different stages of
their life cycle;

• the need to determine the special impact on women of routine
health procedures and products;

• the importance of improving research on women's health require­
ments;

• the need to consider women's health requirements and circum­
stances in the development of research protocols;

• the importance of basing health policies on the most up-to-date
scientific and technological knowledge;

Health service factors

• the importance of treating women with dignity and respect, includ­
ing the provision of adequate information so that women can make
informed decisions on particular courses of treatment;

• the rights of women as patients and the importance of confidential­
ity and privacy;

Conditions affecting the health and well-being ofwomen

• the importance of ensuring a healthy and safe working environ­
ment;

• the importance of eliminating traditions and practices that have det­
rimental health consequences for women;

• the ability to identify and respond appropriately to women who live
in abusive environments.

The above list is merely suggestive of the kinds of issues that could be
addressed in order to incorporate human rights relevant to women's
health into health policies and health care practices. Clearly, wider con­
sultation is needed among women and those knowledgeable about wom­
en's health, human rights and medical ethics for the development of
principles for the promotion and protection of women's health.

Women's health care laws
Perhaps based upon principles for the promotion and protection of wom­
en's health, a set of guidelines might be developed for the legal promo­
tion of women's health in particular areas, such as women's occupational
health, the health of girl children and reproductive health care. Health
legislation has contributed substantially to the promotion of public
health, and could be used more vigorously to promote women's health.

For example, guidelines for comprehensive reproductive health laws
may be particularly important in view of legal impediments to women's
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access to reproductive health services. Such laws would encourage reduc­
tion of pregnancy-related deaths and sickness, and would provide ser­
vices that promote reproductive health. United Nations documentation
draws on extensive worldwide evidence to reach the conclusion that "the
ability to regulate the timing and number of births is one central means
of freeing women to exercise the full range of human rights to which they
are entitled" (91).

Women's right to control their fertility through the prohibition of all
forms of discrimination against women may therefore be a fundamental
key that opens up women's capacity to enjoy other human rights and to
achieve the physical, mental and social well-being that is the essence of
health (70).

A strategy for a comprehensive reproductive health law that could fa­
cilitate and maximize reproductive health has been proposed (92):

A responsive reproductive health care strategy would attend to the

reproductive health needs of all, by providing education for responsible and
safe sex life, contraception for the sexually active to use as needed, and
services for the management ofpregnancy, delivery, and all abortion. It
would also provide education and services for the prevention and

management of STDs, subfertility and infertility. Itsgoal should be to make
human sexuality and reproduction a joy, not a curse or a punishment.

This strategy is reflected in Recommendation 4 of the International
Conference on Better Health for Women and Children through Family
Planning (93):

Unwanted pregnancy should be recognized as a specific health risk for
women and their families. Regardless of the legal status, humane treatment of
septic and incomplete abortion and post-abortion contraceptive advice and
services should be made available. The magnitude of the problem and its
implications for the health of women and families should be documented and

publicized. Where legal, good-quality abortion services should be made
easily accessible to all women.

It has been pointed out by some that enactment of a comprehensive re­
productive health care law would greatly facilitate women's human
rights to health care. It would provide an opportunity to move the legal
regulation of women's reproductive health into the realm of social justice
where women are treated with dignity and respect (94,95,96,97).

Many countries with criminal laws prohibiting services for contracep­
tion, voluntary sterilization, abortion, sexually transmitted diseases and
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infertility have high rates of maternal mortality and morbidity, often
associated with repeated pregnancies and unskilled, including self­
induced, abortions. Such criminal laws are also associated with socio­
economic inequities. Persons with private means to avail themselves of
reproductive health services will do so, perhaps in foreign countries
where high-quality services are legally available, but those dependent on
public provision of health services will face the physical, economic and
social consequences of clandestine abortion and, for instance, infertility
associated with poor reproductive health and unsafe abortion (98).

Where the practice of medicine requires that competent account be
taken of the impact on women's health, the laws should apply the WHO
definition of health.

The right to the benefits of scientific progress

Article 15(l)(b) of the Economic Covenant recognizes the right of every­
one "to enjoy the benefits of scientific progress and its applications".
Further, under article 15(3), States Parties "undertake to respect the free­
dom indispensable for scientific research ...".1 To ensure that women
have access to the benefits of scientific progress, research on diseases and
conditions that exclusively or primarily affect women will be necessary.
Research needs will vary according to countries and regions, depending
on the prevailing patterns of mortality and morbidity. In some countries,
for instance, research may be necessary to understand nutritional pat­
terns that maximize a woman's chances of preventing breast cancer. In
other instances, research may be necessary to develop a better under­
standing of osteoporosis or fertility control or the causes of infertility.
Freedom of research requires States Parties to accommodate such re­
search and development, designed particularly from women's perspec­
tives (99).

In order to ensure that women can take advantage of the right to the
benefits of scientific progress, some medical institutions are beginning to
initiate policies to ensure that scientific research produces results that are
specifically relevant to women, in part as a result of the encouragement
of nongovernmental organizations (NGOs) (100). For example, in the
United States since 1986 the National Institutes of Health and the
Alcohol, Drug Abuse, and Mental Health Administration have required
that clinical research findings should be of benefit to all persons at risk,
regardless of sex (101).

Once scientific research opens the way to better understanding of fe­
male physiology and anatomy and, for example, the causes of women's

1 This article reflects article 27(21 of the Universal Declaration.
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poor health, the right to the benefits of scientific progress requires that
women have access to treatments and technologies based on the results
of scientific research.

The responsibility of States Parties to the Economic Covenant to ensure
respect for access to the benefits of scientific progress might in part be met
through the enactment of what are called "use it or lose it" patent provi­
sions governing therapeutic, diagnostic and preventive health care prod­
ucts (102). When product patents have been granted to sponsors who
subsequently fail or decline to market such products that are beneficial to
health, government authorities in several countries, such as France (103),
have the legal power to transfer the patents to new holders who will
undertake marketing of the products. In conferring a patent on a drug
manufacturer, a government is giving the manufacturer a monopoly to
market a therapeutic product. In return, the government expects a health
benefit for its population. The potential for involuntary transfer of a
patent from a manufacturer who fails to make the product available
acknowledges that a drug patent serves not only the commercial interests
of the holder but also the interest of government in the health of potential
users.

Rights regarding women's empowerment

The poor state of women's health in many regions of the world, includ­
ing within deprived socioeconomic populations in developed countries,
can be seen as one result of women's inability to protect their own inter­
ests and those of groups in which women form a majority.

Decisions to exercise individual power or to participate in the exercise
of collective power are attributes of liberty and autonomy. In many set­
tings, women have never enjoyed autonomy, the conviction that they can
act autonomously, or the belief that they rightfully should be influential
in the circumstances that affect their health. Principles of international hu­
man rights are available to women who want to take responsibility for
their individual health and for the well-being of women in their commu­
nities. Many basic human rights and freedoms, which many countries of
the world find dignity in accepting, provide women with psychological
and legal instruments of empowerment. These rights to empowerment
may be employed by women to realize their own health goals.

The right to freedom of religion and thought
The right to freedom of religion and thought is contained in most human
rights treaties. Leaders of the religious, political and cultural institutions
that define acceptable status and roles for women have traditionally been
men. The goal of women's better health affords women a benign and
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sympathetic justification for presenting their communities with the need
to think afresh about adherence to oppressive practices. The backdrop of
women's poor health provides advocates of women's improved health
with a convincing stage for action.

The tenets of religious faith need not be repudiated in order to charac­
terize wrongs to women's health as unacceptable. The United Nations
(104) has adopted the position that:

states should condemn violence against women and should not invoke any
custom, tradition or religious consideration to avoid their obligations with
respect to its elimination.

Religious doctrines neither require nor condone violence as such, but
religious texts may be cited in support of practices and social institutions
whose consequences endanger the health of women (20). Women are en­
titled to invoke freedom from the effects of such interpretations of reli­
gious texts and to adhere to alternative understandings.

The right to freedom of assembly and association
Frequently relevant to freedom of thought and to empowerment is the
right to meet with others and to identify oneself with their causes, convic­
tions and activities. The entitlement of like-minded people to gather and
collaborate has been established through claims of rights of religious and
political assembly and association. Regarding women's health, women
can claim freedom to meet with others to learn about threats to health
and means of prevention and protection. Many provisions on the adver­
tising of contraceptive methods and on control of sexually transmitted
diseases and abortion are located in criminal laws among sections ad­
dressing public morality and decency. Rights of assembly and association
with communicators of health knowledge may be invoked to measure
these provisions and laws against the standards of international human
rights.

The right to political participation
The right to political participation allows women and women's health
groups to inform government of their experiences of unsatisfactory and
inadequate health services and to present proposals for reform. The right
to participation to enhance women's health is at best a means to the end
rather than an end in itself. Its utility to government and to the quality of
public life is that it may offer women a reasonable prospect of discourse
and may disclose facts and perceptions that government investigators
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overlook, devalue or omit from reports. It is for advocates of improved
health for women to determine to what extent the right to political parti­
cipation is adequately available in their circumstances, to what extent the
right is effective and to what extent it is a priority among options for ad­
vocacy and action.
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CHAPTER 5

Human rights mechanisms for protection
of women's health

I nternational human rights law depends for its effective application on
international consensus and the implementation of effective means of

action. Facts about disregard for the poor state of women's health indi­
cate that solemn undertakings to observe human rights have been vio­
lated. States do not readily agree on what constitutes discrimination
against women. Some hold that societal roles assigned to women on reli­
gious or cultural grounds that separate the roles of women from those of
men do not fall within the ambit of discrimination; others disagree. It
might be easier to develop consensus on the need to advance women's
health because of the stark testimony of the health risks associated with
women's poor status.

Methods of protection of women's health rights range from recourse to
limited international and regional judicial or quasi-judicial processes to
the application of broader means of furthering accountability of States,
such as through reporting requirements under international and regional
human rights treaties to which they are parties (105). The application of
human rights law at all levels is needed to develop consensus and to crys­
tallize the content of human rights relevant to women's health. Anyone
method may be fragile and inadequate, but there are cumulative ways in
which consensus can be developed about the need to remedy the injus­
tices associated with the neglect of women's health.

International protection

State compliance with treaty obligations to implement human rights is
monitored by the committees established under the various treaties. The
members of these committees serve in their capacity as experts and not as
representatives of governments. States Parties are required to make peri­
odic reports to the treaty bodies on the steps they have taken to imple­
ment their obligations and on the difficulties they have experienced.
Reports are examined by the relevant treaty committees in the presence
of representatives of the States concerned. Committees usually also re­
ceive information from NGOs about State compliance with the treaties,
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which some committee members will use in their questioning of State
representatives. If members of a treaty body are strongly critical of a
State, or express the view that the State has not discharged its obligations
under the treaty, consideration may have to be given to mechanisms to
ensure implementation of these obligations where health is concerned.

In addition to the treaty-based bodies, there are United Nations bodies
that are established under the United Nations Charter that provide op­
portunities for exposure of the injustice of the neglect of women's health.

The Commission on the Status of Women meets annually and is com­
posed of government representatives from Member countries. It is an im­
portant international forum for advancement of women's status,
particularly for Member countries that are not parties to human rights
treaties. This Commission has had input to the International Year for the
World's Indigenous People, 1993, the World Conference on Human
Rights, 1993, the International Conference on Population and Develop­
ment and the International Year of the Family, 1994, and the World Sum­
mit for Social Development, 1995. The Commission also acts as
preparatory committee for the Fourth World Conference on Women,
1995.

The Sub-Commission on Prevention of Discrimination and Protection
of Minorities of the Commission on Human Rights has used working
groups and special rapporteurs to address alleged human rights viola­
tions where women are particularly vulnerable. The Sub-Commission
created, for example, a Special Rapporteur on Traditional Practices Af­
fecting the Health of Women and Children and, at its 1994 session, the
Commission on Human Rights appointed a Special Rapporteur on Vio­
lence Against Women. The Commission on Human Rights provides an­
other forum in which general principles for the promotion and protection
of women's health might be advanced. It is important to recognize the in­
valuable and increasing role which NGOs play, in collaboration with
agencies of the United Nations system, in the protection and promotion
of health as a human right and of women's health in particular. The
United Nations appointed its first High Commissioner for Human Rights
in February 1994.

Regional protection

Regional human rights conventions have been applied only sparingly to
violations of women's rights (106, 107, 108, 109, 110), and even less to
rights regarding women's health. There are opportunities at regionallev­
el, however, that do not necessarily exist at international level for the
promotion and protection of women's health. Geographical proximity,
cultural similarity and economic interdependence can all facilitate the
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regional development and application of human rights standards (111) to
women's health. Advocates are just beginning to use regional human
rights systems to establish legitimacy of women's rights within regional
cultures, and a great deal can be done to use these systems for the promo­
tion and protection of women's health.

Some of the regional systems have specific organs dealing with wom­
en's rights that can be used to great effect to advance rights regarding
women's health. The Council of Europe, for instance, has a Steering Com­
mittee for Equality between Women and Men, and the Organization of
American States has a Commission on Women.

National protection: human rights responsibilities of the
health professions

Ethical gUidelines
A characteristic often ascribed to practitioners of professions is that they
must confront and resolve ethical problems. Practitioners who are con­
scious of the distinctive planes of microethics (person-to-person ethics)
and macroethics (group-to-group and group-to-individual ethics) are
likely to identify more ethical problems in their practices than their col­
leagues who remain unaware of the issues involved. The patronizing atti­
tudes that health professionals may have towards women patients
present microethical concerns. Women's lack of access to practitioners
raises macroethical problems of resource allocation.

Codes of ethical conduct deal more easily and perhaps more success­
fully with microethical concerns, such as patients' consent to treatment and
confidentiality. However, some traditional professional codes still presume
that health protection and restoration have priority over the autonomy of
patients to exercise choice in ways that may be counter-therapeutic. Health
professionals inspired by the mandate to do no harm are challenged to
serve patients whose choices the professionals consider ill-advised.

Medical management that may compromise women's health, such as
resort to caesarean deliveries upon mere speculation of fetal distress and
prescription of dependence-producing drugs to women without thor­
ough diagnoses and consideration of alternatives, are rarely measured
against codes of ethical conduct. This is due in part to women's incapa­
city to compel enforcement of ethical codes, often because of unaware­
ness that codes and monitoring mechanisms exist. But it is also due to the
fact that abuse becomes apparent not in case-by-case management of in­
dividual patients but through comparative epidemiological or popula­
tion-based studies. For instance, a caesarean delivery may be an appro­
priate option in an individual labour, but if the rate of such deliveries
in a given population vastly exceeds that in neighbouring populations
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of comparable health status, with comparable profiles of maternal and
infant risk, this may suggest an unregulated style of local medical
practice that overutilizes this intervention. Respect for the ethical princi­
ples of justice, beneficence and patients' informed autonomy may require
associations of specialists or general physicians to monitor and report
comparative practice.

Advocates of improved health for women can usefully observe the dili­
gence with which associations of health professionals scrutinize the ethi­
cal conduct of their members under present codes and may invoke
women's human rights to require refinement or amplification of such
codes for the sake of improvement of women's health. The fact that a
form of health care practice meets the standards of existing law does not
in itself answer the question of whether the practice is ethical. Observance
of ethics and human rights may require conduct that meets more than the
strict letter or minimum standards of the law. The development of speci­
fic ethical guidance for the promotion and protection of women's health
might be a creative first step. The inclusion of such guidance in an ethical
code will not alone be sufficient to ensure ethical practice of health profes­
sionals and their respect for human rights. Education and training are
needed, as are mechanisms to strengthen professional accountability.

Education and training
The practices that students of the health professions may experience in
training also reinforce codes of conduct. Training for practice in a health
profession requires instruction not only in technique and dexterity but
also in sensitivity and ethical responsibilities both to patients and to the
profession itself. Just how ethically educational institutions and profes­
sional bodies themselves recruit students of both sexes and, for instance,
from minority groups, is an important question. This is particularly the
case in light of the historical view of institutional medicine that its study
and practice were not suitable for women, and the stereotypical belief
that nursing practice is a "feminine" and subordinate occupation that
serves physicians.

Instruction in awareness of the human rights of patients should be giv­
en by both precept and example and should be pitched at the levels of
both clinical practice and service to communities. For instance, students
need to be familiar with differential impacts of approaches and tech­
niques on the two sexes.

Strengthening professional accountability
Associations of health professionals should take initiatives to ensure that
their members have relevant information about the distinctive physio-
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logical, psychological and social features of women's health, and that
they treat women patients with appropriate regard for their circum­
stances. For instance, women patients should not be treated as children,
nor should questioning or examinations that are necessary for their
health care be avoided for fear of indelicacy. Associations should equip
their members to meet standards of respect for human rights, should
monitor members' training in principles of human rights relevant to im­
proving women's health and should hold them accountable for their fail­
ures.

A distinction may be recognized between professional licensing or regu­
latory authorities and voluntary associations of health care practitioners
with common interests in professional education, protection and ad­
vancement. The former usually have legal power to compel professional
accountability through disciplinary action for proven misconduct. They
can impose penalties, such as withdrawal of professional status or sus­
pension from practice. The latter may create tribunals to adjudicate con­
tinuing membership but do not have more powers over members than
members agree to grant. Voluntary associations can suspend or expel
members but such members remain licensed practitioners. Nevertheless,
whether membership is a legal precondition to professional practice or a
voluntary gesture of solidarity with the goals of professional peers, asso­
ciations of health professionals taking initiatives to create and improve
commitment to women's improved health and health care may find re­
inforcement in the principles of international human rights. A condition
of the associations' credibility, of course, is that they admit women to
licensure and membership without discrimination, and are open to
the contributions that women can make to professional education and
sensitivity.
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CHAPTER 6

Conclusion

I nternational human rights relevant to women's health are worth little
where there are no enforceable duties to make them effective. In fact,

international, regional and national legal instruments and institutions of­
fer a variety of opportunities to establish standards for observance of hu­
man rights and to hold States to account for levels of respect for human
rights that prevail within their territories. Failures to enforce standards of
observance may be due in part to institutional defects, but may be due in
larger part to lack of initiatives to use available legal mechanisms to iden­
tify the low health status of women that constitutes a violation of interna­
tional human rights law, to enforce legal remedies for violations and to
require maintenance of legal standards.

One product of the empowerment of women is likely to be resort to le­
gal institutions that scrutinize State conduct and measure performance
against international standards of protection and promotion of women's
health. A variety of agencies may create initiatives to hold States to ac­
count for their human rights record. With regard to women's rights to
health care, however, agencies at all levels require personnel familiar
with the principles and machinery of international human rights law
who can also use women's health data to demonstrate both violations of
rights and conforming practices. In the past, the inspiration of human
rights values has not been applied to women's health and the quest to
serve women's health has not been informed by awareness of internation­
ally recognized claims to respect for human rights.

Current initiatives exist to enhance women's health through human
rights law. At the national level, health care associations are providing
legal services to women to educate them about their legal rights and to
advance legal protection of their health and well-being (112). Interna­
tionally, medical associations are developing programmes to promote the
role of medical ethics in the protection of human rights (113) and to edu­
cate their members in the role of medical ethics in practice and research
(114,115). Such initiatives are praiseworthy but sporadic.

The need for vigorous and sustained scrutiny of women's health status
is considerable at national, regional and international levels. Effort for
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advancement requires resources of many types. These include education
of health professionals in human rights law and education of human
rights advocates in how to acquire and interpret health data and extract
the elements that are legally significant. Health professionals and human
rights advocates, inspired by the goal of promoting and protecting wom­
en's health, should inform advocacy with health data by employing their
knowledge of prevailing and achievable practices and the goals of inter­
national human rights treaties.

The above proposals would receive a powerful stimulus in the devel­
opment and effective implementation of the principles for the promotion
and protection of women's health referred to in Chapter 4. These princi­
ples would particularly address health status factors, health service fac­
tors and conditions affecting the health and well-being of women. On the
basis of such principles, efforts could be made towards the development
of specific guidelines for the legal promotion and protection of women's
health.

With evidence of practice and advocacy of principle, appropriate
mechanisms at all levels can determine standards of observance of wom­
en's rights to health that will identify injustice and illuminate the path to
reform.
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ANNEX 1

States Po rties to the Conventi
Elimination of All Forms of
against Women (os at 1 jonu

n on the
iscriminotion
ry 1994)

Angola, Antigua and Barbuda, Argentina, Australia, Austria, Bahamas, Bangladesh,
Barbados, Belarus, Belgium, Belize, Benin, Bhutan, Bolivia, Bosnia and Herzegovina, Brazil,
Bulgaria, Burkina Faso, Burundi, Cambodia, Canada, Cape Verde, Central African Republic,
Chile, China, Colombia, Congo, Costa Rica, Croatia, Cuba, Cyprus, Czech Republic,
Denmark, Dominica, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea,
Estonia, Ethiopia, Finland, France, Gabon, Gambia, Germany, Ghana, Greece, Grenada,
Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Iceland, India,
Indonesia, Iraq, Ireland, Israel, Italy, jamaica, japan, jordon. Kenya, Loo People's Democratic
Republic, Latvia, Liberia, Libyan Arab jamahiriya, Lithuania, Luxembourg, Madagascar,
Malawi, Maldives, Mali, Malta, Mauritius, Mexico, Mongolia, Morocco, Namibia, Nepal,
Netherlands, New Zealand, Nicaragua, Nigeria, Norway, Panama, Paraguay, Peru,
Philippines, Poland, Portugal, Republic of Korea, Romania, Russian Federation, Rwanda, Saint
Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Samoa, Senegal, Seychelles,
Sierra Leone, Slovakia, Slovenia, Spain, Sri Lanka, Suriname, Sweden, Tajikistan, Thailand,
Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda, Ukraine, United Kingdom of Great
Britain and Northern Ireland, United Republic ofTanzania, Uruguay, Venezuela, Viet Nom,
Yemen, Yugoslavia, Zaire, Zambia, Zimbabwe
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ANNEX 2

Human rights applicable
to women's health
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Right of women to 1,2 2(n 2(2), 3 1,2,4 2 14 1 2,18(31
be freefrom all 3,4 28
forms of (duty)
discrimination

Right to politico] 21 25 - 7, 8 - 10,11, 16,23 13
participation 14

Right to information, 19 19 - 10(e), 12,13, 10 13 9
opinion& 14(b), 17
expression 161el

Freedom of assembly 20 21,22 8 - 15 11 15,16 10,11
& association

Right to religion/ 18 18 - - 14,30 9 12,13 8
freedom of thought

Right to survive] 3 6 - - 6 2 4 4

Right to liberty& 13 9 - - 37(bl- 5 7 6
security (d)

Right to be freefrom 5 7 - - 19,34, 3 5 5
torture/ill-treatment 37(01

Right to mar~ and 16 23 10 16 8,9 12 17 18
found a famiy

Right toferivate and 12 17 10 16 16 8 11 4,5
familylie

Right to education 26 - 13,14 10, 14(d) 28,29 Protocol 26 17
1:2

Right to health and 25 - 12 11(~, 12, 24 Charter: 26; Protocol 16
health care 14(b) 11,13 9,10

Rig htto benefits of 27(2) - 15(lllb), - - - 26 22
scientific progress 15(3)

62


