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PSYCHIATRIC EXAMINATION OF OFFENDERS *

MANFRED S. GUTTMACHER, M.D.
Chief Medical Officer, Medical Service of the Supreme Bench of Baltimore, Md.

Deficiencies of Present Practice

Penologists have claimed that the sentencing of criminals has three
main purposes: the retributive-expiative function, the deterrence of others
from criminal acts, and the reformation of the criminal himself.

The idea that the criminal should make exact payment for his depreda-
tions is based upon the concepts of a completely free will and upon the
philosophy of hedonism, which were appealingly presented by the early
reformers Beccaria and Bentham. They maintained that criminals con-
sciously elect to do wrong because they carefully calculate that by so
doing they will derive more probable pleasure than pain. However,
modern psychological studies of individual criminals have failed to
establish the dominating role of these basic concepts in large numbers
of criminals.

It has also been maintained that the public pronouncement of harsh
punishment satisfies society's primitive need for revenge and thus prevents
people from taking the law into their own hands. However, those areas
in which suspected offenders are sometimes summarily executed by mobs
are by no means known for legal leniency.

It is very difficult to establish the truth or falsity of the claim that our
present methods of criminal and penal procedure make effective examples
of offenders and thus deter others from engaging in similar illegal acts.
It was demonstrated in England during the eighteenth century that great
severity of punishment did not increase the deterrent effect significantly.
It has been established in the United States of America that those States
in which capital punishment is mandatory punishment for first degree
murder do not have a lower homicide rate than those in which capital
punishment has been given up entirely. Certainly, in the face of the present
crime rate throughout the world, one is justified in stating that current
methods of administering criminal justice cannot have a strikingly effective
deterrent force.

There is even less evidence to suggest that our present methods of dealing
with delinquency and crime achieve the reformation of the individual
offender. In all nations, a large percentage of convicted criminals have

* A report prepared for the World Health Organization under the title " Plan for the scientific exa-
mination of offenders prior to sentence" for submission to the Social Commission of the United Nations.

This report has already been considered by the Expert Committee on Mental Health of the World Health
Organization, at its first session, held in Geneva from 29 August to 2 September 1949. The committee
expressed " entire agreement with the general principles put forward in this proposal ".
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had records of previous convictions and commitments to penal institutions.
In 1947, Mr J. E. Hoover, Director, Federal Bureau of Investigation of
the United States of America, said in a public statement: " More than
50% of all persons committed to our penal institutions are repeaters."
Sutherland writes:

" About 65 per cent of the offenders admitted to all types of correctional institutions
in Massachusetts in 1936 had been in such institutions previously, and the average number
of previous commitments for the recidivist was 5.6; 2 per cent of the recidivists had more
than thirty commitments each." 2

Leading United States judges and lawyers are protesting with increasing
vigour against society's ineptitude in combating crime and, particularly,
against the traditional sentencing process. Judge J. N. Ulman, of the
Supreme Bench of Baltimore, wrote in 1933:

" A judge who relies merely upon his impressions of the defendant's personality as
revealed during the trial is likely to be wrong more often than he is right. ... A procedure
must be devised which will seek in every case to discover the causes behind his criminal
impulse and apply a remedy that will make unlikely the commission of more crimes by
the individual." 3

Mr Justice Frankfurter of the Supreme Court of the USA recently
wrote:

" The inadequacy of our traditional methods for determining the appropriate treat-
ment for offenders, once wrong-doing is established, can no longer be disregarded."'

For the past two decades, Professor S. Glueck, of the Harvard Law
School, and his wife, Eleanor Glueck, have been carrying out researches
in criminology that are of the greatest importance. In a volume published
in England in 1945, which summarizes their results, they wrote:

" Apart from any ethical considerations, legalized vengeance has proved to be a
short-sighted and too emotional basis for coping with problems that are biologically
and socially conditioned. Statistics of recidivism are eloquent of the failure of modern
practices, which are so often based essentially upon an emotion of vengeance and a
theory of retribution." 1

The following conclusions are among the most significant results of
their researches:

" The coefficient expressing the relation between the type ofcrime committed-whether
it was a burglary, larceny, robbery, or sexually motivated offence-and post-parole
criminal status during the first five year follow-up period was found to be about 0.12.
This is so low as to indicate only a negligible association between the nature of the crime
and post-parole conduct. Again, the coefficient of contingency expressive of the relation-
ship between the seriousness of the crimes for which the men had been sentenced to the
Massachusetts Reformatory and their post-parole behaviour was but 0.05 or practically
nil. Yet the modem disposition of cases is based fundamentally on these factors."'

The body of medical and psychological knowledge has increased
remarkably during the first half of the twentieth century. Medical science
has become specialized to a degree that was never anticipated. Specialities
have legitimately developed within specialities. The sociological, the
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medical, and the psychological disciplines have been making increasingly
significant contributions to the understanding of crime and the criminal.
No legal system can any longer effectively function without great reliance
upon this knowledge. In some jurisdictions in the USA it has become
mandatory for the court to appoint advisory groups of experts to assist
it in certain cases involving technical behaviour problems.4 Legal intuition
is everywhere rapidly yielding to science, yet the crowded curricula of law
schools are still narrowly limited to legal subjects so that most judges
and directors of law enforcement are without training in the medical and
behaviouristic sciences.

Plan for Organized Action

It is therefore recommended that there be established a scientific legal
institute for the social, psychological, and medical study of the juvenile
and adult offender. In cities, this would be a function of the municipal
government. There should be similar agencies established by the county
or State to serve smaller population units.

Scientific legal institute
This scientific legal institute should have three divisions: A social

division directed by a sociologist or a professionally trained social worker,
a psychiatric division directed by a psychiatrist who has had training and
experience in criminal psychiatry, and a medical division directed by a
physician who has sound clinical and pathological knowledge. These
divisions should be administered by men whose intellectual attainments,
professional training, and personal stature are equivalent to those of men
of the legal profession who become judges, and they should be compensated
accordingly.

Social division. The social division, in addition to making recommenda-
tions in regard to the granting of probation and being responsible for
individuals placed on probation, should have as one of its major duties
the obtaining of full and accurate socio-medical case-histories in a high
proportion of cases. These socio-medical investigative studies must be
completed within a limited time but. should be sufficiently broad in scope
to serve all of the agencies making use of them. They should be made a
part of the permanent record and be filed and made accessible to the proper
authorities. They should be kept current by contemporary notes and
reinvestigations. Such investigations and current records would not only
be of the greatest assistance to the court in sentencing, but would also
serve as the basis for probation and parole work. They would, furthermore,
be of the greatest value to the penal authorities in rehabilitation and proper
prison administration.
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All juvenile court cases, except those considered trivial by the evaluating
authority, should have a socio-medical investigation prior to hearing.
Such investigations can determine better than a court hearing on a specific
charge whether the child is potentially a serious delinquent and can indicate
best the direction that treatment should take. They should also ascertain
which cases are in need of referral to the psychiatrist for examination.

It is highly desirable that a full socio-medical investigation and report
should be made on all offenders who plead guilty or who have been found
guilty in criminal courts.

In order to function most efficiently, the scientific legal institute should
reach down to the magistrate or police court level for its base. Whenever
possible, a specially trained psychiatric social worker representing the
social division should be present at the sessions of these courts to spot
psychiatric problems and to advise the magistrates in psychiatric matters.
Furthermore, one can visualize such a social worker as an official agent,
working informally in the cause of criminal justice by advising parents
concerning predelinquent children, aiding individuals involved in serious
marital discord, and giving advice in regard to the handling of suspected
cases of mental disorder. This service should act as a powerful force in
the prevention of crime.

Psychiatric division. The psychiatric division of the institute would be
staffed by one or more psychiatrists, psychiatric social workers, and
clinical psychologists. This division should have its own psychiatric ward
or ready access to psychiatric hospital beds for the observation of the
more psychiatrically difficult cases among both juveniles and adults.
Psychiatric examination of offenders should not be made before the
socio-medical investigation has been completed by the social division.

The psychiatric division could not and should not examine all individuals
charged with crime. Such routine examinations, even if practical, would
have little value except from a research point of view. In juvenile cases,
no radical treatment plan, such as commitment to an institution or to a
boarding home, should be made without a medical and psychiatric examin-
ation. It is also believed highly desirable that a psychiatric examination
be made before granting probation or parole to an adult.

This division should examine any defendant prior to trial or following
conviction, when requested to do so by the court, grand jury, prosecutor
or defence counsel with the acquiescence of the court, and the medical
and social divisions. Except in those cases in which the referrals speci-
fically request psychiatric examination before trial because of the possibility
of criminal irresponsibility, and in the cases referred to in the following
paragraph, the psychiatric examination should be made after trial but
prior to sentence.

It has been established through experience that, among individuals
charged with certain types of crime, there is a high incidence of significant
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psychopathology. Consequently, in the cases of such defendants, a psy-
chiatric examination should be made routinely prior to trial to make
certain that no instances of legal irresponsibility are overlooked. In this
category are individuals charged with capital offences, those three times
charged with the same crime, and those charged with sex offences, homicide,
arson, bigamy, abandonment of and cruelty to children, assault on wife,
and turning in of false fire alarms. (This list would probably have to be
varied in different countries dependent upon the experience and judgement
of local experts.)

In the adult cases examined prior to trial, a preliminary report should
be made to the court. This report should be confined to two issues: whether
the individual is competent to stand trial, and whether he appears to be a
responsible individual. After trial and conviction of such individuals, the
full diagnostic and advisory report should be sent to the court.

The psychiatric examinations made prior to trial should be made
available to the defence and the prosecution as well as to the court. These
examinations, carried out by the professional staff of the psychiatric
division of the institute, would in large measure eliminate ex parte testimony
and the resultant " battles of experts ", spectacles that have so long
redounded to the obloquy of both medicine and the law.

In juvenile cases, the psychiatric examination should always be made
prior to trial and the full report sent to the court, since such courts are
not administered under the criminal rules of evidence.

Diagnosis is merely a sound preliminary to treatment. Society can no
longer restrict its focus to the understanding and the disposition of the
offender; it must treat and rehabilitate him. Although psychiatry is only
beginning to treat the non-psychotic offender, significant progress has been
made in many instances. There is great need for the collection and analysis
of the varying therapeutic techniques that are now being employed in
treating criminals and for an evaluation of the results. The psychiatric
division of the institute should provide treatment facilities for certain
selected probationers and parolees. Moreover, in co-operation with the
other divisions, it should serve as a powerful educative and inspirational
force for the staffs of the penal institutions and the probation and parole
offices by advising workers in regard to specific cases, holding case con-
ferences, giving lecture courses, etc.

Medical division. The medical division should act as the official, neutral,
medical agency advising the court and its agents on all medical problems
including:

(1) whether witnesses or jurors should be excused from court appearance
because of illness;

(2) whether individuals should be relieved of compliance with the court
order to support, because of a physical condition;
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(3) the examination of injuries of complainants in assault, rape cases,
etc.;

(4) presence of venereal infection in putative sex offenders, prostitutes,
et al.;

(5) blood-grouping in bastardy cases, in criminal identification problems,
etc.;

(6) analysis of stains for blood, semen, etc.;
(7) blood-alcohol determination in traffic offenders, murder suspects,

et al.;
(8) postmortem investigations.
It is recognized that in many jurisdictions, particularly in Europe,

much of the work of the medical division is already being carried out
by police departments. Where such a system is already established, it
would probably be desirable to continue this practice. In these instances,
the medical division would become so unimportant that it might well
become a branch of the psychiatric division.

However, in the USA, and in Europe also, the police frequently consider
themselves solely as prosecuting agents. As a consequence, their scientific
work may have an unscientific bias. Instances are known where evidence
obtained by police department laboratories has been suppressed when it
has proved favourable to the cause of the defendant.

The present writer is therefore of the opinion that an impartial agency
of the courts performing medical investigations, and serving equally the
judges, defence counsels, prosecutors, and police, would have great socio-
legal value.

It is recommended that after conviction, but prior to sentence, all three
divisions give definite recommendations in their reports to the court
regarding disposition. In the past, judges have frequently been willing to
accept advice from the prosecutor and the defence counsel in regard to
sentence. Certainly there can be no valid reason why the court should
be unwilling to have the advice of its own neutral, scientific experts in
carrying out this very important function. These advisory reports should
be made matters of record but would, of course, not be binding nor man-
datory upon the court.

One of the chiefs of the three divisions of the scientific legal institute
would act as the general director. He would, along with other duties,
abstract and, if necessary, translate for the court the technical findings
and recommendations of the divisions. It is our belief, however, that the
separate divisional reports should go to the court along with the summa-
rized conclusion. A very important function of the scientific legal institute
would be the education of the judiciary in the application of the social
and medical sciences to criminal justice. Furthermore, many judges would
be loath to accept the conclusions of the investigations without having,

748



PSYCHIATRIC EXAMINATION OF OFFENDERS 749

themselves, an opportunity to evaluate the thoroughness and competence
of the reports.

In order to implement such a -system of examinations and reports, it
would be necessary to have a greatly increased number of skilled personnel.
It is suggested that university fellowships be provided by governments in
order to train individuals in this field.

The author of this report recognizes the fact that there are several
distinct and independent legal systems in the world. His knowledge and
experience is based upon the Anglo-Saxon system as administered in the
USA. It is his belief, however, that, with appropriate amendment, the
principles that are herein enunciated can be made capable of general
applicability.

Summary and Conclusions

1. The focus of the sentencing authority should be primarily upon the
individual and secondarily upon the crime.

2. Crime is a highly complex phenomenon. In order adequately to
understand the crime and the criminal, courts should make the fullest
possible use of proved scientific methods. Certainly, the sentencing
authority should have the investigations and recommendations of neutral
experts in sociology, medicine, and psychiatry to assist it.

3. No child should be removed from its home by court authority
unless the court has had the benefit of such studies.

4. The incidence of significant psychopathology among individuals
committing certain types of crimes is sufficiently high to warrant their
routine psychiatric study prior to trial.

5. Society's goal must be the treatment of the offender and the pre-
vention of crime rather than the achievement of retributive justice. The
general plan described in this paper gives practical expression to such a
philosophy and suggests principles for international action.
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