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Introduction 

1. The present study covers various issues related to the application of Palestine for 
membership in WHO and its implications for the work of WHO, as requested by resolution 
WHA42•1. 

2. By a letter dated 1 April 1989 and handed to the Director-General on 6 April 1989 by 
the Permanent Observer of Palestine to the United Nations and other International 
Organizations in Geneva, Mr Yasser Arafat, signing both as President of the claimed State 
of Palestine and as Chairman of the Executive Committee of the Palestine Liberation 
Organization, informed the Director-General "of the desire of the State of Palestine to 
become a full member of the WHO in accordance with Article 6 of the Constitution". The 
letter went on "to confirm on this occasion, the acceptance of the Constitution of the 
World Health Organization by the State of Palestine, its commitment to the Articles of 
the Constitution, and its undertaking to fulfil all duties and responsibilities arising 
from the full membership of the State of Palestine in WHO". The Director-General 
transmitted the letter to Members by note verbale of 14 April 1989. 

3. In resolution WHA42.1, the World Health Assembly, recognizing that the legal and 
other issues related to the application of Palestine for membership of the World Health 
Organization required further detailed study, requested the Director-General inter alia 
"(1) to pursue his studies on the application of Palestine contained in the note verbale 
of 14 April 1989 and its implications for the work of WHO, in consultation with all 
appropriate organizations and bodies； [and] (2) to report on the outcome of his studies 
to the Forty-third World Health Assembly for its decision." 

4. The Director-General personally contacted the Secretary-General of the United 
Nations and the Directors-General of relevant specialized agencies of the United Nations, 
in the spirit of the consultations which had taken place in the Administrative Committee 
on Coordination during 1989, and each of them was invited to provide any information, 
material or points of view that he considered should be reflected in the study or that 
might assist in its preparation. On behalf of the Director-General of WHO, the legal 
advisers of these same organizations and of the International Committee of the Red Cross 
were also consulted, in writing, and thorough discussions took place with certain of 
them. The Permanent Observer of Palestine in Geneva was requested to provide detailed 
factual information relevant to the structure of the Palestine National Council and the 
Executive Committee and to the exercise of governmental authority in practice. The 
Permanent Observer agreed to provide the information requested. The Director-General 
was kept closely informed about the discussions on the Palestinian question in meetings 
of other international organizations and, through his representatives, followed the 
debates of the one-hundred-and-thirty-second session of the UNESCO Executive Board and 
the twenty-fifth session of the Conference of UNESCO, and of the forty-fourth session of 
the United Nations General Assembly. The question was also discussed during several 
meetings between the Director-General and representatives of Members of WHO. 

5. Article 3 of the Constitution of WHO provides that membership in the Organization 
"shall be open to all States". Article 6 of the Constitution, which is specifically 
referred to in the application by Palestine, provides that States "... may apply to 
become Members and shall be admitted as Members when their application has been approved 
by a simple majority vote of the Health Assembly". 

1 The information was received on 13 March 1990 (see paragraph 40 below) 



6. For the determination of whether or not an applicant is entitled to membership, a 
number of factors have traditionally been considered. In the first place, account has 
been taken of the constituent elements of a State under the principles of international 
law. These are the subject of the first part of this study. But applications must also 
be seen in the context of the law of international organizations, which is dealt with in 
the second part of this study. The third part examines the specific case of the 
application submitted and its background, in the light of the principles of law and the 
practice identified in the two previous parts. 

I• Relevant Principles of International Law 
о 

7. Article I of the 1933 Montevideo Convention on Rights and Duties of States 
provides : 

"The State as a person of international law should possess the following 
qualifications : (a) a permanent population; (b) a defined territory; 
(c) government and (d) capacity to enter into relations with the other States". 

8. The elements mentioned in the Montevideo Convention fall into two groups. 
Population and territory constitute the material prerequisites for statehood. Government 
and the capacity to enter into relations concern the legal and political structure of the 
State. 

9. It is probably true to say that in modern international law there is no minimum 
requirement as to size of population or territory in relation to statehood. Earlier, 
doubts as to the viability of very small entities, and their likely need to seek the 
support of particular larger States, might have made size below a certain threshold 
relevant. At the present time, international mechanisms for supporting the weaker 
members of the community have somewhat altered the perspective. And there is no doubt 
that some entities with very small populations are recognized as possessing full 
statehood. 

10. It is also not necessary that the boundaries of the new State be clearly defined. 
In a much cited decision, it was stated that "in order to say that a State exists and 
can be recognized as such it is enough that the territory has sufficient consistency, 
even though its boundaries have not been accurately delimited . . . ••. Later the 
International Court of Justice remarked, in the North Sea Continental Shelf cases, that 
"there is no rule that the land frontiers of a State roust be fully delimited or 
defined . .. " .5 

11. As the Montevideo Convention makes clear, the legal and political structure has two 
aspects: the internal and the external. Internally, i.e. within the territory of the 
State, there must be legislative and administrative authorities capable of prescribing a 
distinct legal order for the community, of ensuring that it is respected, and of 
operating necessary public services. Externally, there must be full competence to enjoy 
rights and assume obligations under international law. These requirements, which are 
interrelated, are usually described as the need for effectiveness and for independence. 

Hudson, International Legislation. Vol. VI, p. 620. 

Deutsche Continental Gas Gesellschaft, Annual Digest. 1929-1930, No. 5. 

ICJ reports. 1969, at p. 32. 



12. Effectiveness means a substantial degree^ of control within the territory of the 
State. Independence means that the State must not be under the control of other 
States or entities of international law. It has been said to have three aspects : 
exclusive competence, autonomous competence and plenary competence. 

13. In this context, reference needs to be made to the process of "recognition". 
Recognition is the means by which existing States signify that they accept a newcomer as 
apt to assumô the international rights and obligations of statehood. It may be express 
or tacit. The grant or refusal of recognition is an act performed by each State 
individually. There is no concept of collective recognition such as, for example, 
recognition of a State by an international organization. These questions will be 
considered at a later stage. Here it is sufficient to note that light on the criteria of 
statehood is essentially shed by State practice in the matter of recognition and that, 
even in the context of admission to international organizations, such practice is 
necessarily coloured by political factors. 

14. The question whether an entity has effective government and enjoys independence in 
the international sphere arises most acutely where that entity secedes from an existing 
State and that secession is opposed by force of arms. In this connection, reference is 
often made to "permanence" of the new entity, not so much as an additional test of 
statehood, but as a confirmation of its effectiveness. In traditional international 
law, recognition as a State was generally not granted to a seceding entity until active 
hostilities ceased. 

15. One further issue which arises is that of "legitimacy". At various times, States 
have, in their recognition policies, required dynastic, democratic and other forms of 
legitimacy for new entities. Opinions differ as to whether legitimacy is a test of 
statehood or a political motive for particular States or groups of States to enter into 
bilateral relations. Recent State practice suggests that, where a new entity is 
effectively in existence, the internal aspects of its emergence are essentially of 
political relevance, but that violation of principles of international law in the 

For variations of this concept, in the light of the principle of 
self-determination arid of the manner in which a State comes into existence, see below. 

Such control may be temporarily absent as in the case of a "government in 
exile". There can however be no question of a government in exile of a State that has 
not yet come into existence because of the lack of a proper legal and political 
structure. 

о С. Rousseau, Droit international public. Vol. II (1974), pp. 73-93. 
9 

In an Advisory Opinion of 28 May 1948, the International Court of Justice was 
called upon to determine the powers of Member States in deciding on admission to the 
United Nations. It stated that the Article of the Charter of the United Nations relating 
to admission "does not forbid the taking into account of any factor which it is possible 
reasonably and in good faith to connect with the conditions laid down in that Article. 
The taking into account of such factors is implied in the very wide and very elastic 
nature of the prescribed conditions； no relevant political factor - that is to say, none 
connected with the conditions of admission - is excluded" (see Admission of a State to 
membership in the United Nations, 1СJ Reports. 1948, p. 57). 

See Verhoeven, La reconnaissance internationale dans la pratique contemporaine, 
1975, at p. 568; J. Crawford, The Creation of States in International Law. 1979, at 
p. 72. 



establishment of the entity has more fundamental significance. This would appear to 
explain, in particular, the refusal of the international community as a whole to 
recognize Rhodesia, which otherwise met the traditional criteria of statehood. 

16. The principle considered to have been violated in that case is that of the 
self-determination of peoples. There can be little doubt that that principle has 
affected the law regarding emergent States. 

17. First, and least controversially, a number of entities were, in the process of 
decolonization, accepted as States as soon as the former colonial power had "granted" 
independence, irrespective of the rudimentary character, at the time, of their 
legislative and administrative institutions. This fitted in with paragraph 3 of 
resolution 1514(XV) of the General Assembly of the United Nations, which states that 
"inadequacy of political, economic, social or educational preparedness should never serve 
as a pretext for delaying independence". 

18. Second, where there is an attempt, by insurgency, to attain statehood for a 
community regarded as entitled to self-determination, the struggle, by bodies considered 
to be representative of that community, has been described as "legitimate" by a long 
succession of resolutions of the General Assembly of the United Nations； this has 
relevance for traditional law regarding the attitude of third States to the existing 
sovereign, on the one hand, and the insurgents, on the other. 

19. The most controversial issue is: how far can those third States go in relation to 
such insurgents, and what is the effect of their actions? That issue arose first in 
connection with the struggle for the independence of Algeria. In September 1958 a 
"Provisional Government of the Algerian Republic" was set up outside the territory of 
Algeria and independence was proclaimed. Hostilities only ceased in 1962 and there was a 
formal declaration of independence in July 1962. In the intervening years over thirty 
States granted recognition. 

20. In all the foregoing, statehood has been treated as tantamount to the plenitude of 
rights and duties recognized by international law. However, certain aspects of the 
personality of a State may be enjoyed by entities whose sovereignty is limited. 
Protectorates have often been cited as cases in which the entity "protected" has the 
personality of a State although certain of its powers are exercised by another State. 
Similarly, the component parts of certain federations or confederations may have separate 
personality under international law, although usually only for particular purposes. 
Ultimately, therefore, the question as to what is a State must be answered by reference 
to the purpose for which that question is posed. 

The majority of authors regard this principle as a rule of law manifested in 
Articles 1 and 55 of the Charter of the United Nations, 30 years of practice of its 
General Assembly, exemplified in particular by resolution 1514(XV) on the Granting of 
Independence to Colonial Countries and Peoples and resolution 2625(XXV) (Declaration on 
Principles of International Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations), and the opening provisions 
of the international covenants on human rights. 

13 See Flory, Algérie algérienne et droit international, Annuaire français de 
droit international. 1960, at p. 988. 



II• The Law of International Organizations 

21. While the constitutions of the international organizations make reference to 
statehood, within the law of international organizations the question as to what is a 
State must also be answered by reference to the purpose for which that question is 
posed. Thus, distinction has been made between plenary recognition as a State, 
essentially for purposes of admission to membership, and recognition for more limited 
purposes. The main example of the latter is the possibility for an entity to 
participate in dispute proceedings in pursuance of Articles 32 and 35 of the Charter of 
the United Nations (which use the term "State"): it is limited to the organ issuing an 
invitation, to the case at issue and to the purposes of the articles. There have been 
instances which suggest that a more flexible approach to the concept of a "State" is 
given in such cases than in the case of admission to membership. Here we are 
concerned with admission to membership and hence consideration of practice will be 
limited to that aspect. Moreover, since, as has been seen, there are some variations of 
approach to the determination of statehood amongst different groups of States, the 
inquiry will be limited to the United Nations family of universal organizations. 

22. Recognition of an entity as a State and the admission of that entity to membership 
of an international organization are two separate questions which are not necessarily 
linked. The interest of a State in establishing bilateral relations and the interest of 
an organization regarding participation in its work may diverge. As a matter of 
practice, recognition of statehood by a substantial number of existing Members is 
certainly an element of fact relevant to the evaluation to be made by the organization. 
At the same time, there are many examples of the admission to membership of entities not 
universally recognized by other States, and some examples of admission of entities only 
recognized, at the time, by a minority of Members. In a 1950 memorandum of the 
Secretary-General of the United Nations, which was concerned with representation where 
two authorities claimed to be the Government of a State but which would in this 
connection seem to have equal relevance to admission, the view was expressed that it 
would be legally inadmissible to condition representation in an international body on 
recognition by individual Members. 

23. In relation to the collective nature of the decision to be taken, organizations have 
been reluctant to admit entities in respect of whose statehood there was serious 
divergency among Member States. This is true of the United Nations, in which admission 
is subject to special procedural requirements (agreement in the Security Council and a 
two-thirds majority in the General Assembly). But there have also been striking 

Verhoeven, op.cit., pp. 470-499； Crawford, op.cit.• pp. 129 ff. 

In particular, a modified concept of statehood seems to have been accepted in 
the Security Council of the United Nations in 1947 in the context of the participation of 
Indonesia as a "State", referred to in Article 32 of the Charter, a few years before its 
status was finally settled (it was admitted to membership of the United Nations (and WHO) 
in 1950)• The discussions are summarized in Repertory of Practice of United Nations 
Organs. Vol. II, 1955, pp. 175 ff. 一 — 

"1 c. — 
The examples usually given of the latter are Burma (as it was then called) and 

Yemen. 

17 United Nations Document 5/1466； Official Records of the Security Council. 
5th Year, Supplement for Jan-May 1950, pp. 18-23. See also R. Charvin, La RDA et le 
droit international, in Revue générale de droit international public. 1971’ p. 1014. 

1 о 
In a number of cases in which admission was not possible because the necessary 

agreement could not be obtained in the Security Council, the General Assembly adopted 
resolutions affirming that the candidate for admission satisfied the necessary 
conditions. 



instances in WHO, with its easier procedural requirement. In particular, the 
application for admission to membership of the German Democratic Republic was first made 
in 1968, when it was rejected. It was made again in 1970, but the matter was postponed 
in that year and also in 1971 and 1972. However, in 1973 (the year of its admission to 
the United Nations), its application in WHO was accepted by acclamation. 

24. While statehood constitutes an essential element within international organizations 
regarding membership, it does not constitute the only criterion for admission. Another 
factor of equal importance has now to be emphasized. The applicant has to be capable of 
fully participating in the work of the Organization. This requirement follows from two 
fundamental principles of international law: pacta sunt servanda and the principle of 
good faith. It is illustrated, in particular, by the well-known case concerning the 
right of the Free City of Danzig to become a Member of the International Labour 
Organisation. The problem was that Danzig's foreign relations were, in accordance with 
the Treaty of Versailles, conducted by Poland. This meant that the Free City was not 
able to undertake such acts as ratifying international labour conventions or filing 
complaints against other Members. On the ground that there was no constitutional 
provision "which absolves a Member of the I.L.O. from complying with the obligations of 
membership or excuses it from participating in the normal activities of the Organization 
if it cannot first obtain the consent of some other Member of the Organization", Danzig 
was not considered eligible for membership. 

25. Conversely, certain States which did not at the time enjoy a plenitude of powers in 
the international sphere were admitted to membership when an organization was satisfied 
that their international status was sufficient to enable them to discharge the 
obligations and exercise the responsibilities involved in membership of the 
organization. This was the case, for instance, of the Federal Republic of Germany in 
1951, when it was admitted to membership in FAO,22 ILO,23 UNESCO2^ and WHO25 

19 
With the International Atomic Energy Agency, WHO is alone among the 

organizations of the United Nations system in requiring only a simple majority for 
admission. 

20 
It is not clear from the various discussions to what extent the World Health 

Assembly was influenced in that case by United Nations General Assembly resolution 396(V) 
recommending that the attitude of the General Assembly should be taken into account in 
the specialized agencies, although that resolution by its terms - and possibly also by 
logic, given the different purposes of various organizations - is limited to the issue of 
representation of an existing Member. 

21 
(1930), 

22 

P. 3. 
23 

pp. 505-
24 

25 
See Official Records of the World Health Organization. No. 35 (Fourth World 

Health Assembly), particularly pp. 307-308 (summary records of the Legal Sub-Committee, 
first meeting). 

Free City of Danzig and International Labour Organisation, PCIJ, Ser.B., No. 18 
P. 1. 

See report of the 2nd Special Session of the FAO Conference, November 1950, 

See record of Proceedings of the 34th Session of the Conference, 1951, 
506. 

See United Nations Economic and Social Council, 12th Session, 468th sitting. 



although it was still formally under occupation and its external relations were being 
handled by the occupying powers； its request for admission was accompanied by a 
communication from the Allied High Commission for Germany affirming that the Commission 
would not exercise any of the powers reserved to it under the Occupation Statute in such 
a way as to prevent or hinder the fulfilment by the Federal Republic of the obligations 
and responsibilities attaching to membership of the Organization. The situation of 
Japan, the same year, was analogous. Other examples are that of Monaco in WHO in 
1948 and of Viet Nam in a number of specialized agencies in 1950. 

26. Membership of the World Health Organization entails the acceptance of certain 
obligations expressly specified in the Constitution. The most important express 
obligation relates to the payment of an equitable share of the expenses (Article 56). 
Others are the obligations to implement regulations adopted under Article 21, to 
communicate reports and other information (Articles 61 to 65) and to accord to the 
Organization on their territories the legal capacity, privileges and immunities that are 
necessary for the fulfilment of its objectives and the exercise of its functions 
(Articles 66 to 68). 

27. However, the express obligations mentioned above have little meaning in isolation 
from the principles that underlie the Constitution itself and which each State accepts 
when it becomes a Member of the Organization. These are set out in the Preamble and 
include the principle that "Governments have a responsibility for the health of their 
peoples which can be fulfilled only by the provision of adequate health and social 
measures". The long practice of Members, of which the adoption of the Global Strategy 
for Health for All by the Year 2000 (resolution WHA34.36) is one of the great landmarks, 
has shown that the constitutional principles are not regarded simply as aspirations. By 
their conduct, Members have accepted the World Health Assembly's invitation to "enter 
into a solemn agreement for health of their own volition, to formulate or strengthen, and 
implement, their strategies for health for all accordingly, and to monitor their progress 
and evaluate their effectiveness, using appropriate indicators to this end" 
(paragraph 4(1) of resolution WHA34.36). 

28. The importance of ability to carry out the obligations inherent in membership was 
underlined when the relevant articles of the WHO Constitution were being drafted. The 
subject arose during the discussion on the majority required in the World Health Assembly 
for the admission of a new Member. The initial draft had provided for a two-thirds 
majority, as is the case in other organizations of the United Nations system. The draft 
was modified to provide only for a simple majority in WHO so as to facilitate admission, 
by reference to the purpose of the Organization to ensure good health for all. In this 
connection, the representative of Canada - subsequently the first Director-General of 
WHO - expressed the view that the only reason why a voting process was necessary at all 
was "to recognize the existence of a State as a responsible body able to carry out its 
obligations". 

See Official Records of the World Health Organization. No. 13 (First World 
Health Assembly), particularly at pp. 276-277. 

07 
See, for instance, Official Records of the World Health Organization. No. 28 

(Third World Health Assembly), particularly pp. 442-444 (Summary records of the Working 
Party on Legal Matters, second meeting) and ILO, Record of Proceedings of the 33rd 
Session of the Conference (1950), pp. 402-404. 



29. Mention should, however, be made of one exceptional case that is relevant to the law 
of international organizations in general, though not specifically to WHO. It is the 
case of Namibia. Under its former name of South West Africa it was under a League of 
Nations mandate, with South Africa as mandatory power. That mandate was revoked in 1966 
by the General Assembly of the United Nations on the ground that South Africa had failed 
to fulfil its obligations as such; a United Nations Council for Namibia was 
subsequently established to administer the territory and represent it internationally. 
In 1970, the Security Council declared that the continued presence of South African 
authorities in Namibia was illegal. In 1971, in an Advisory Opinion, the 
International Court of Justice affirmed the illegality of South Africa's presence in 
Namibia and held that Member States were under an obligation to recognize that 
illegality, which had objective reality even in relation to non-Member States. Namibia 
was admitted as an Associate Member of WHO in 1974. In 1976, the United Nations General 
Assembly by resolution 31/149 requested the specialized agencies to consider granting 
full membership to Namibia. It has reaffirmed and reiterated this request in subsequent 
sessions, and a number of specialized agencies granted full membership to Namibia in 
response to the resolutions. After the first of these resolutions, the Council for 
Namibia applied to WHO for full membership. In May 1977, the representative of the 
Council for Namibia requested the Thirtieth World Health Assembly to reconsider the 
Council's status with a view to according it full membership of WHO. The Health 
Assembly, however, simply adopted a recommendation of the WHO Executive Board concerning 
the exemption from payment of contributions, and the application for full membership was 
not taken up then or subsequently. Since 21 March 1990, the legal situation has 
fundamentally changed as Namibia attained independence on that date. 

Ill• The Application of Palestine 

30. In section 1 of this part, the application submitted by Palestine, including its 
historical background, will be examined in the light of the legal principles and the 
practice outlined earlier in this study. Section 2 will consider the implications of the 
application for the work of WHO, as requested by the World Health Assembly in 
resolution WHA42.1. 

1• The application 

A. Territory and population 

31. On 24 July 1922, following the break-up of the Ottoman Empire, the League of 
Nations, with the assent of the Principal Allied and Associated Powers, established a 
mandate A in respect of Palestine. The territory covered was essentially an area 
between Egypt in the south-west, Transjordan in the east and Lebanon and Syria in the 
north. The mandatory power was Great Britain. 

32. By the end of the Second World War, the mandatory government had come to recognize 
that it had been unable to establish political institutions leading towards 

^ United Nations General Assembly resolution 2145(XXI). 
30 

Legal Consequences for States of the Continued Presence of South Africa in 
Namibia, 1СJ Reports. 1971, p. 16. 

3 1 See United Nations General Assembly resolutions 32/9E, 34/92C, 35/227D, 
36/121D, 37/233C, 38/36C, 39/50C, 40/97C, 41/39C, 42/14C and 43/26C. 

32 
The territories under mandate A were thus considered closest to 

self-determination and independence. 



self-government. In April 1947, the matter was placed in the hands of the General 
Assembly of the United Nations. 

33. On 29 November 1947, the General Assembly of the United Nations adopted 
resolution 181(11). In that resolution, the General Assembly recommended the adoption 
and implementation of a "Plan of Partition with Economic Union", which provided that 
"Independent Arab and Jewish States and the Special International Regime for the City of 
Jerusalem . . . shall come into existence in Palestine . . .11. The Plan set out in detail 
the boundaries envisaged for the two States, steps to be taken preparatory to their 
independence, and a variety of undertakings to be entered into by the provisional 
government of each proposed State before independence. 

34. The General Assembly resolution did not, of itself, create any States. Its terms 
made it clear that it was a "plan", with the political authority of the United Nations. 
The plan was never put into effect as such. In particular, it was unacceptable to Arab 
States, which remained committed to a unitary State of Palestine and to the 
self-determination of its inhabitants within an undivided territory, as opposed to the 
creation of two self-determination units. 

35. On 14 May 1948, the mandatory power left Palestine, after which, on the one hand, 
the State of Israel was proclaimed in the areas of Jewish settlement and, on the other, 
hostilities broke out in which the armies of neighbouring Arab States participated. No 
Arab State of Palestine was established, and the consequence of the hostilities was that 
a large part of territory destined for such a State was absorbed into Transjordan (which 
became Jordan), while a coastal strip came under Egyptian administration. It would, 
however, appear that this situation was not regarded as being necessarily permanent; it 
was opposed by some Arab States as undermining the objective of an independent 
Palestinian State. 

36. Following further hostilities in 1967, territory west of the river Jordan (the West 
Bank) and the Gaza Strip were occupied by Israel. However, with the exception of East 
Jerusalem, Jordanian law continued to be applied in the West Bank. 

37. Under the Camp David Agreements of 1978 provision was made for the establishment, in 
the first instance, of an elected autonomous authority in the West Bank and the Gaza 
Strip, to be followed within three years by negotiations, with the participation of the 
representatives of the territories, on their final status. To that extent, Egypt 
renounced claims to the Gaza Strip. On 31 July 1988, King Hussein of Jordan announced 
that Jordan was giving up legal and administrative links with the West Bank, and would 
respect the wish of the Palestinians in the occupied territories to establish their own 
independent State； the Jordanian House of Representatives, in which half the seats were 
allocated to inhabitants of or refugees from the West Bank, was dissolved. It has been 
estimated that some one and a half million Palestinian Arabs are settled in the 
territories in question. 

38. Since 1974 (resolution 3236(XXIX)) the General Assembly of the United Nations has 
repeatedly not only called for the withdrawal of Israel from the territories occupied in 
1967, but affirmed the right of the Palestinian people to self-determination. 

B. Legal and political structure 

39. In paragraph 11, reference was made to the internal and external aspects of the 
legal and political structure of States. This section will deal first with the internal 

33 
For details see Her Majesty's Stationery Office, London, Palestine No. 1 

(1947): Proposals for the Future of Palestine. 
OA 

As has the Security Council in several resolutions, including resolution 242 
further referred to in the next paragraph. 



aspects. An essential element of the political framework of Palestine is the Palestine 
Liberation Organization (PLO). In its present form it dates from 1968. Under its 
Charter it is committed to a unitary State within the frontiers of the former mandated 
territory. However, in November 1988 the Palestine National Council - the supreme body 
of PLO - endorsed United Nations Security Council resolution 242, which affirmed that all 
States in the region have the right to live within secure and recognized boundaries, as a 
basis for a Middle East settlement. In December 1988, Mr Yasser Arafat affirmed, in an 
address to the General Assembly of the United Nations, that the Palestine National 
Council recognized the State of Israel and its right to exist. The Declaration of 
Independence adopted by the Council at its November 1988 session expressly based the 
legitimacy of the new State on the 1947 Partition Plan. On 15 November 1988, at the 
final session of a meeting of the Palestine National Council, Mr Arafat proclaimed the 
"establishment of the State of Palestine on our Palestinian land, with Jerusalem as its 
capital". In January 1989, it was indicated that, pending the setting-up of a 
provisional government, authority would rest with the PLO Executive Committee. 

40. According to information received from the Permanent Observer of Palestine in Geneva 
(see paragraph 4 above), "the Palestine National Council comprises representatives of all 
the main Palestinian organizations, popular associations, trade unions and independent 
bodies. The PLO Executive Committee, which carries out the functions of a provisional 
government, consists of representatives of these organizations and independent bodies 
represented in the National Council. The Committee is elected by the Council； the 
members of the Council are elected to membership of the Council by the said 
organizations, associations and unions which they represent". The Permanent Observer 
stated that "with respect to the health care provided by Palestinian authorities to the 
Palestinian people, this is a wide-ranging and important undertaking which is divided 
into two parts. Health services within the occupied homeland, which are vast and 
extensive but cannot be detailed here for reasons of security and the safety of workers 
under Israeli occupation and ... health services provided by the PLO Executive Committee, 
through its health institutions, to our people outside occupied Palestine, •…also 
numerous and varied, particularly in Syria, Lebanon, Egypt and Jordan." A document 
issued by the Palestine Red Crescent Society, entitled The National Health Plan, was also 
provided to the Director-General. 

41. As far as the external aspects of Palestine's legal and political structure are 
concerned, a large number of governments indicated recognition of Palestine in different 
ways. Following the proclamation of the "State of Palestine", the following steps 
were taken with respect to the international organizations : 

(i) United Nations Generaly Assembly - Forty-third session 

42. A draft resolution, presented by 30 States, was deposited and adopted on 
15 December 1988. In that resolution (43/177), the General Assembly decided "that, 
effective as of 15 December 1988, the designation ‘Palestine' should be used in place of 
the designation ‘Palestine Liberation Organization' in the United Nations system". The 
resolution added however that this change in terminology had been decided "without 
prejudice to the observer status and functions of the PLO within the United Nations 
system in conformity with relevant United Nations resolutions and practices". 

Keesing's Record of World Events, XXXV, p. 36379. In an interview with 
journalists in Paris on 2 May 1989, Mr Yasser Arafat stated that the provision in the PLO 
Charter concerning the destruction of Israel was obsolete ("C'est caduc"). 

36 Keesing's Record of World Events, ibid. 
3 7 See for instance ibid. XXXIV, p. 36321. 



(ii) WHO 

43. Several months later the request which is the subject of resolution WHA42.1 (quoted 
here for reference) was presented to WHO. 

(iii) World Tourism Organization 

44. By letter of 27 June 1989, received on 7 July 1989, the application of Palestine for 
membership was submitted to the World Tourism Organization (WTO). In accordance with 
Article 5 of the Statutes of WTO "full membership of the Organization shall be open to 
all sovereign States ... their candidatures are approved by the General Assembly by a 
majority of two-thirds of the full Members present and voting ...". The application waç 
considered at the eighth session of the Organization's General Assembly held in Paris 
from 28 August to 2 September 1989. After a vote by secret ballot, a resolution was 
adopted by the General Assembly of WTO deciding "to adjQUrn to its ninth session (in 
September 1991) the discussion on the application . . . ••. 

(iv) UNESCO 

45. At its 131st session the Executive Board of UNESCO had before it for consideration a 
request for the admission of Palestine to the Organization, which had been transmitted to 
it by the Director-General. It decided to reconsider the matter at its 132nd session and 
to include an appropriate item in the agenda of the twenty-fifth session of the General 
Conference. During the General Conference a resolution was adopted without a vote 
deciding inter alia "to include this question on the agenda of its twenty-sixth session 
[in 1 9 9 1 ]… " • 化 

(V) Geneva Conventions 

46. In a Note of Information dated 13 September 1989, the Federal Department of Foreign 
Affairs of Switzerland, depositary of the four Geneva Conventions of 12 August 1949, 
informed the Contracting Parties that on 21 June 1989 the Permanent Observer of Palestine 
to the Office of the United Nations at Geneva had transmitted to the Federal Department a 
communication concerning the participation of Palestine to the four Geneva Conventions 
and their two additional Protocols of 8 June 1977• The Federal Department of Foreign 
Affairs stated: 

"Due to the uncertainty within the international community as to the existence 
or the non-existence of a State of Palestine and as long as the issue has not been 
settled in an appropriate framework, the Swiss Government, in its capacity as 
depositary of the Geneva Conventions and their additional Protocols, is not in a 
position to decide whether this communication can be considered as an instrument of 
accession in the sense of the relevant provisions of the Conventions and their 
additional Protocols. 

"The Federal Department of Foreign Affairs, following the practice relating to 
the functions of the depositary State as codified in the Vienna Convention on the 
Law of Treaties of 23 May 1969, transmits to the Governments of the States parties 
to the Geneva Conventions, for their information, a copy of this communication, in 
the original Arab language and in an English translation. 

3 8 WTO General Assembly resolution A/RES/233 (VIII). 



"The unilateral declaration of application of the four Geneva Conventions and 
of the additional Protocol I made on 7 June 1982 by the Palestine Liberation 
Organization remains valid.11 

(vi) United Nations General Assembly - Forty-fourth session 

47. During the Forty-fourth session of the General Assembly a group of countries 
introduced on 30 November a draft resolution the operative paragraph of which decided 
"that the designation Palestine shall be construed, within the United Nations, as the 
State of Palestine, without prejudice to the acquired rights of the Palestine Liberation 
Organization in accordance with the relevant United Nations resolutions and practice". 
After several postponements, during which consultations took place, the President of the 
General Assembly made an appeal to the General Assembly. This appeal was circulated as a 
press release GA/7937 on 5 December 1989 which reads as follows : 

"The President of the General Assembly has been engaged in intensive 
consultations concerning draft resolution A/44/L.50 on the question of Palestine. 

"The President regrets that the reaction to the draft resolution by the United 
States, threatening to withhold its assessed contribution to the budget of the 
United Nations, has presented certain difficulties for the General Assembly. In 
this connection, the President wishes to reiterate the comments of the 
Secretary-General that the United States contribution to the budget cannot in any 
way be linked to anything that happens in the General Assembly. It is an obligation 
under the Charter. It is a debt of the United States, and not a loan to the United 
Nations or charity. 

"It is obvious to the President that the issues involved in draft resolution 
A/44/L.50 will require more time to resolve. He therefore wishes to propose that 
the General Assembly not conclude consideration of agenda item 39 and specifically 
that it defer consideration of draft resolution A/44/L.50. Consequently, the 
President appeals to the co-sponsors of that draft resolution not to insist on 
bringing it to a vote. He further appeals to Member States to refrain from the 
threat of non-payment of assessments for which they are legally obligated." 

48. Following that appeal on 6 December 1989, the Chairman of the Arab group indicated 
that the delegations of Arab countries had agreed to accept the appeal made by the 
President not to press for a vote on the resolution. 

(vii) Asian/African Legal Consultative Committee 

49. Although this institution has a limited competence and geographical representation, 
it is worth noting that, earlier this year, an application by Palestine for admission was 
accepted in a vote by correspondence. 

2. Implications of the application for the work of WHO 

A. Legal implications 

50. The implications of the admission to WHO 
to the Organization and external to it. 

of a new Member are of two kinds : internal 

51. With regard to the internal implications of the acquisition of membership by 
Palestine, there would be two immediate consequences: the loss of one status and the 
gaining of another. 



52. Membership would, first of all, bring to an end the present status held by Palestine 
within WHO, that is the status of observer as a liberation movement. By resolution 
WHA27.37 of May 1974, the World Health Assembly, recalling resolution 3118(XXVIII) of the 
United Nations General Assembly requesting the specialized agencies to take the necessary 
steps to ensure the representation of liberation movements in meetings of the specialized 
agencies, requested the Director-General "to take the necessary steps to invite the 
representatives of the national liberation movements recognized by the Organization of 
African Unity or by the League of Arab States to attend the meetings of WHO in an 
observer capacity". In the year after the adoption of this resolution, the Twenty-eighth 
World Health Assembly confirmed that representatives of such movements were entitled: 
"(1) to be present at public meetings of the Health Assembly and its main committees； 

(2) at the invitation of the President or Acting President and with the agreement of the 
Assembly or the Committee, to make a statement on the matter under discussion; (3) to 
have access to non-confidential documents and to all other documents which the 
Director-General feels able to place at their disposal； (4) to present notes to the 
Director-General who will decide on the form and extent of their circulation"• One 
may observe that this status is similar to that existing in the other specialized 
agencies. It has remained unchanged although, in accordance with WHO's practice with 
respect to terminology, the change of designation decided by the United Nations in 
General Assembly resolution 43/177 (see paragraph 42 above) was followed by WHO. 

53. The above observer status would be replaced by that of a Member of the Organization, 
which would give to Palestine certain rights and obligations. The obligations that would 
follow from admission to membership have been indicated in paragraphs 26 and 27 above. 
Crucially these concern the provision to the Palestinian people of adequate health and 
social measures and the furnishing of reports to the Organization on this action and on 
other matters. The new Member would also be expected to participate in the normal 
activities of the Organization. 

54. The rights of the new Member would include the right to fully participate in the 
World Health Assembly by, for example, proposing resolutions, voting, serving on 
committees and holding office. The same would apply to the relevant regional committee 
and other meetings. The new Member would also be eligible for election to designate a 
member of the Executive Board. There is in general a right to participate in the 
activities of the Organization and to benefit from them on an equitable basis. Once an 
entity is admitted to membership of an organization, there would seem to be no basis on 
which other members could deny it such relations as follow from the constitutional 
framework of the Organization, particularly in view of the reference in the Preamble to 
cooperation among Members. 

55. Finally, a direct legal consequence of recognition of Palestine as a Member would be 
the latter's exclusive right over matters concerning assistance to the Palestinian 
people, which would have to be considered as falling within its domestic jurisdiction. 
This could have important indirect implications, which are outlined in paragraphs 60 and 
61 below. 

56. The external implications of admission of Palestine would include the following: in 
the first place, a formal instrument of acceptance of the Constitution would have to be 
deposited with the Secretary-General of the United Nations (under Article 79). Under 
Article 82, the Secretary-General of the United Nations informs States parties of the 
dates when "other States" have become parties. He would thus have to take a decision as 
to whether or not Palestine was a State. In this connection it is recalled that in 1982, 



following the decision to admit Namibia by the International Atomic Energy Agency (IAEA), 
the United States of America, as depositary of the Agency's Statute, held the instrument 
of acceptance submitted by the Council for Namibia in abeyance pending comments by the 
Parties to the Statute. From discussions with the United Nations secretariat, it is 
understood that, in the case of a treaty setting up an intergovernmental organization 
(such as the WHO Constitution), the Secretary-General of the United Nations as depositary 
may attach principal importance to the decision of the competent plenary organ of the 
organization, particularly if the decision had taken place recently. 

57. Another legal consequence relates to the automatic right of a State to become a 
member (without any need for admission) of certain organizations if it is already a 
Member of the United Nations or another specialized agency. Such a right is provided for 
in the constitutional instruments of the World Intellectual Property Organization and the 
United Nations Industrial Development Organization. It is also given in the United 
Nations General Assembly resolution (1995(XIX)) establishing the United Nations 
Conference on Trade and Development as an organ of the General Assembly. 

58. Membership of at least one of the organizations mentioned above is also relevant for 
the determination whether or riot a given entity is a State and thus entitled to adhere to 
conventions administered by other organizations. On several occasions, there have been 
discussions on the approach to be adopted in cases of uncertainty, such as the 
participation of Palestine in the Geneva Conventions, referred to in paragraph 46 above. 
Following a solution adopted with respect to adherence to the Vienna Convention on the 
Law of Treaties, 1969 (the "Vienna formula"), there arose an understanding that 
instruments of adherence to conventions could only be accepted from States that were 
members of the United Nations, a specialized agency or IAEA or were parties to the 
Statute of the International Court of Justice. This practice is still applied in some 
organizations exercising depositary functions. Admission to WHO would thus lead to a 
legal right for Palestine to accede to the conventions referred to. In addition, 
Palestine would have to be invited to intergovernmental conferences convened within the 
United Nations system. 

59. As regards relations external to the Organization, one reason for the reticence of 
existing Members with regard to the admission of entities not yet recognized by them is 
the fear that such admission might be tantamount to a general affirmation of their 
statehood. However, such an interpretation is not confirmed. In practice, there are 
examples of recognition being denied by some States to entities which have long been 
members of international organizations and it appears that admission to membership in 
an organization has no compelling effect on the recognition policies of existing 
Members. This opinion was expressly noted in the Summary Report on the proceedings 
of the Conference at which the WHO Constitution was adopted.^^ In resolution 396(V) 

No problem arose regarding acceptance by Namibia of Constitutions for which the 
Secretary-General of the United Nations was depositary, probably because the latter was 
bound by the General Assembly resolutions calling on specialized agencies to admit 
Namibia to full membership (see paragraph 29 above). 

“1 As early as 1948, it was suggested that organs of international 
might expressly deny that their acts imply recognition by member States. 
The Development of International Law through the Legal Opinions of the UN 
British Yearbook of International Law. 1948, at pp. 114-115. 

example was the denial by Arab States of recognition to Israel. 

Lauterpacht, Recognition in International Law. 1947, p. 405. 

organizations 
0. Schachter, 
Secretariat, 

One such 
44 „ See e.g. 

Verhoeven’ loe cit• 



(see footnote 20 above), the General Assembly of the United Nations declared that its 
attitude with respect to the credentials of representatives "shall not of itself affect 
the direct relations of individual Member States with the State concerned". 

В• Other implications 

60. The recognition of Palestine's exclusive right to control affairs within what would 
by implication be regarded as its territorial jurisdiction, if it were recognized as a 
Member, could be expected to have two main effects, one positive and the other negative. 
The positive effect would be that the Palestinian people, through their recognized 
government, would be seen to be responsible for their own health development. However, 
such self-determination would necessarily be more symbolic than functional in the present 
situation. 

61. The potential negative effect would be a weakening of the ability of the 
Organization itself to intervene in the health situation of the Palestinian people. As 
part of the implementation of operative paragraphs (3) and (4) of resolution WHA42.1, the 
Director-General has elaborated a detailed plan for special technical support to improve 
the health conditions of the Palestinian people. For such action, it is at present 
possible for the Organization to invoke the Geneva Convention relative to the Protection 
of Civilian Persons in Time of War, whose application in practice (though not in law) has 
been accepted by the occupying authorities. might be difficult for this situation to 
continue if Palestine were admitted as a Member since, in such a case, the Organization's 
action could be viewed as cooperation with a government not recognized by the occupying 
power, rather than as purely humanitarian support on the part of a neutral organization. 

62. One consequence of the application by Palestine for membership of the Organization 
has been an evident lack of consensus among Members as to whether or not Palestine 
fulfils the conditions of membership. A decision at this point to accept the application 
or to reject it would signify the defeat of the present trend in the Organization towards 
taking important decisions only by consensus. Moreover, a decision to admit a new Member 
in the face of strong disagreement, not only in WHO but also in other organizations of 
the United Nations system, would run counter to past practice in the Organization (see 
paragraph 23 above), and would inevitably give rise to serious dissension. This could 
jeopardize the smooth running of the Organization and - in view of a threatened 
discontinuation of participation - could have considerable implications for the 
Organization's work and, due to the decentralized nature of the Organization, would 
undoubtedly affect the regions in most need. 

63. An immediate consequence of the admission might be a withholding by the 
Organization's major contributor, and possibly one other, of their constitutional 
obligation to contribute to the budget of the Organization. This would mean that 
slightly more than 25% of 1990-1991 regular budget funds would not be paid. This, added 
to the maximum 5% invariably not available because of non- or slow payment of 
contributions, would mean that the regular programme budget income would be reduced by 
30% • 

64. It is obvious that the constitutional functions of the Organization would have to be 
curtailed at all levels. Apart from the tangible manifestations of such a dramatic 
reduction in funding, the hidden effects would also be far-reaching. New initiatives and 
programmes might have to be delayed or drastically reduced. 



65. In this study, the Director-General has set out all the points that appear relevant 
for the Health Assembly's consideration and that are available to him at the present 
time. The situation is fluctuating, frequently changing. 

66. From a legal point of view, certain constituent elements of a State that are 
considered by a number of members of the international community as inexistent or 
embryonic at the present time may later appear or grow stronger. 

67. From a political point of view, from which the problem is no doubt essentially seen 
by many Members, developments in the Middle East peace process, to be dealt with in other 
international forums than the World Health Organization, may significantly change the 
basic elements of the problem. 

68. For the above reasons, the present study cannot claim to be complete and 
definitive. If new facts should arise that might clarify the problem for the 
international community, they will promptly be brought to the attention of Members and 
the World Health Assembly. 


