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Report by the Director-General 

This report is submitted in accordance with resolution WHA48.11 (An international strategy 
for tobacco control), adopted by the Forty-eighth World Health Assembly in May 1995, 
which, inter alia, requested the Director-General "to report to the Forty-ninth World Health 
Assembly on the feasibility of developing an international instrument such as guidelines, a 
declaration, or an international convention on tobacco control to be adopted by the United 
Nations, taking into account existing trade and other conventions and treaties". 

The report sets forth the various options for an international instrument, and advice for 
future action is requested of the Executive Board. 

INTRODUCTION 

1. Tobacco use is responsible for an annual global total of about three million deaths, a toll that will rise 
to about 10 million each year by the 2020s or 2030s if current smoking patterns persist, seven million of them 
in developing countries. The tobacco pandemic is a cause for international concern calling for urgent global 
action and cooperation to protect the health of populations in industrialized and developing countries. 

2. Considering this critical situation, the Forty-eighth World Health Assembly in resolution WHA48.11 
requested a report on the feasibility of developing an international instrument on tobacco control. 

CONTENT OF INTERNATIONAL INSTRUMENTS 

3. An international instrument may be viewed as representing both a consensus of nations and a goal that 
the world community strives to achieve. Its content must be acceptable to a significant number of nations, 
and eventually to many more. An international instrument on tobacco control must confront two principal 
factors: first, the influence of the tobacco industry and, second, the possible reluctance of some tobacco-
producing countries to support control; the more general or limited the content of the instrument is, at least 
initially, the more likely will be its acceptance by a large number of governments. 
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LEGAL AUTHORITY OF WHO AND THE UNITED NATIONS TO DEVELOP INTERNATIONAL 
INSTRUMENTS 

4. Both the United Nations and the World Health Organization are legally competent to develop 
international instruments on at least some aspects of tobacco control. According to its Constitution, WHO 
acts as the "directing and coordinating authority on international health work", and the Health Assembly has 
the authority to develop: 

(a) non-binding recommendations (in the form of resolutions or international codes of practice, e.g. 
the International Code of Marketing of Breast-milk Substitutes), under Article 23; 

(b) conventions or agreements with respect to matters within the competence of the Organization, 
under Article 19; and i . • .• 

(c) international regulations, under Article 21. 

In the last case its powers are strictly limited. 

5. The United Nations General Assembly has overlapping jurisdiction within the field of international 
health: Article 55 of the United Nations Charter describes the goals which the United Nations has pledged 
to promote among its members, including "solutions of international economic, social, health and related 
problems". Article 13(l)(b) provides that the General Assembly shall "initiate studies and make 
recommendations ... promoting international cooperation in the ... health [field]". 

OPTIONS FOR AN INTERNATIONAL INSTRUMENT 

Non-binding instruments 

(a) Resolutions 

6. Advantages: Resolutions draw international attention to important issues faster than multilateral treaty 
approaches, while still allowing flexibility to Member States with respect to their implementation. 

7. Disadvantages: Nations are under no legal obligation to implement resolutions: the Health Assembly 
has adopted 14 resolutions calling for comprehensive tobacco control policies, but a number of Member States 
have not fully implemented such policies. A summary of elements for a comprehensive tobacco control 
policy is given in the Annex. 

(b) Codes of conduct 

8. Advantages: Codes of conduct are usually more detailed than resolutions, and they too allow 
flexibility in implementation; they may call upon governments to pass national legislation and urge industry 
to adhere voluntarily to the provisions of the code. 

9. Disadvantages: As with resolutions, there is no legal obligation for their implementation; negotiating 
and implementing an intergovernmental code of conduct may at times be a particularly slow process (e.g., 
the draft United Nations Code of Conduct for Transnational Corporations was negotiated from 1976 until the 
project was suspended by the General Assembly in 1994). This consideration applies to all binding 
instruments. 
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Binding instruments 

(a) Treaties or conventions 

10. Treaties, conventions, protocols, covenants or pacts are essentially international agreements, in whatever 
form, between States, or between States and international organizations. 

11. Advantages: They create obligations for States signatories to develop national legislation in accordance 
with their international commitments. Comprehensive conventions, by their detailed nature, will stimulate 
specific and detailed national legislation, and may be viewed as of the utmost importance in tobacco control 
policies. 

12. Disadvantages: The negotiation, signing and ratification of treaties are usually slow, and delays of 
more than 10 years may occur before they enter into force. Perhaps the most significant drawback here is 
the possible absence of global political support for binding international rules, which may be considered by 
many as an inappropriate interference with the domestic affairs of individual States. Since only States that 
sign an international convention are bound by it, there may be considerable difficulty in ensuring international 
support for a global tobacco control convention. 

(b) Convention-protocol approach 

13. This approach does not seek to resolve all the substantive issues in a single document; rather it divides 
the negotiation of separate issues into separate agreements. States first adopt a framework convention that 
calls for cooperation in achieving broadly stated goals, with the possibility that the parties to the convention 
will conclude separate protocols containing specific measures designed to implement these goals. 

14. Advantages: It is likely to be more politically acceptable than any binding approaches to tobacco 
control. Although technically binding, framework conventions actually fall somewhere between non-binding 
resolutions and treaty law since they contain no explicit obligations. They may be more likely to lead to 
significant action on tobacco control than any other form of binding instrument, and can be a continuous and 
dynamic process of law-making. This approach has been used by UNEP to foster broad consensus among 
nations for measures to guard against depletion of the ozone layer.1 

15. Disadvantages: Like other forms of treaty, it is often slow and complex because of the need for 
negotiating several agreements and sub-agreements simultaneously. 

(c) International regulations 

16. Under Article 21 of the Constitution of WHO, the Health Assembly has the authority to adopt 
regulations concerning a limited range of subjects, e.g., standards for the safety, purity, potency, advertising 
and labelling of biological, pharmaceutical and similar products moving in international commerce. If it were 
possible to interpret tobacco products as being included in one of these categories, the following would apply. 

17. Advantages: Regulations could be adopted by the Health Assembly (while the adoption of conventions 
or agreements requires a two-thirds vote of the Health Assembly, regulations are adopted by a simple majority 
of the Members present and voting), and automatically come into force for all Member States, except for 
those that notify the Director-General of WHO of rejections or reservations within a specified period of time 
(WHO Constitution, Article 22). 

1 The Montreal Protocol. United Nations Framework Convention on Climate Change. United Nations document 
A/AC.237/18 (Part II)/Add.l, 9 May 1992. 
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18. Disadvantages: The legislative scope of international regulations is highly restricted. The process of 
amending the Constitution to include expressly the authority to adopt regulations covering tobacco would be 
lengthy. In addition, consensus among governments on such an approach to tobacco control could prove 
difficult to reach. 

RELATION TO EXISTING TRADE AGREEMENTS 

19. A GATT Panel set an international precedent when it ruled that Thailand must allow cigarette imports, 
thus invalidating a previous national ban. However, the panel also ruled that, provided tobacco control 
measures applied equally to domestic and imported tobacco products, comprehensive tobacco control measures 
could be introduced without violating GATT/WTO requirements.1 

20. The Director-General of the World Intellectual Property Organization has advised the Director-General 
of WHO that the Paris Convention for the Protection of Industrial Property makes the registration of a mark 
independent of the question as to whether goods to which such mark is to be applied may or may not be sold 
in the country concerned. The Convention obliges contracting parties to register a mark even where the sale 
of the goods to which such mark is to be applied is prohibited, limited or subject to approval by the 
competent authorities of such States.2 Therefore, the adoption of an international instrument pursuant to 
which States would ban or restrict the use of tobacco trade marks on direct or indirect tobacco advertising 
or on tobacco or non-tobacco products would not conflict with the Paris Convention, provided that those 
restrictions did not interfere with trade mark registration. 

21. The agreement on trade-related aspects of intellectual property rights forms part of the World Trade 
Agreement and comes into force on 1 January 1996.3 Its Article 20 states that "The use of a trademark in 
the course of trade shall not be unjustifiably encumbered by special requirements •••". Therefore, an 
international instrument pursuant to which States would ban or restrict the use of tobacco trade marks in 
advertising or packages would need to be justified. Presumably well-documented research on the serious 
health hazards of tobacco use would be sufficient to satisfy this requirement. 

POSSIBLE APPROACH AND FINANCIAL IMPLICATIONS 

22. The development of international instruments to move progressively towards more effective global 
tobacco control is feasible, given modest commitment to comprehensive tobacco control and the economic 
dependence of some countries on tobacco. As a first step WHO's governing bodies might consider adopting 
a resolution establishing ultimate goals for global tobacco control and recommending their endorsement by 
the United Nations Economic and Social Council and the General Assembly. Subsequently, the Council and 
the General Assembly could consider adopting a resolution setting out the components of comprehensive 
tobacco control and a related strategy and recommending to begin negotiations on a framework convention 
with separate protocols for tobacco control. 

1 Thailand: Restriction on importation of and internal taxes on cigarettes, G A T T Panel Report, 7 November 1990，in: 
International Legal Materials, 1991, 30: 1122. 

2 Bogsch, A. , Director-General, World Intellectual Property Organization. Letter to Director-General, WHO, dated 
22 February 1995. 

3 Final Act embodying the results of the Uruguay round of multilateral trade negotiations, Annex 1С: Agreement on 
trade-related aspects of intellectual property rights, including trade in counterfeit goods. G A T T document No. MTN/FA, 
15 December 1993. 
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23. Before any decision is taken, due consideration should be given to the financial implications. Taking 
the example in paragraph 22，the development of an initial draft of a framework convention (with separate 
protocols) would involve contracting experts, convening one or more expert groups, strengthening the 
appropriate technical units of WHO and of other United Nations organizations so that effective technical 
support can be given not only in the health field but also in other technical fields affected by such a project. 
As the resources to carry out this work are not available in the regular budget, extrabudgetary funds would 
have to be mobilized; and as tobacco control is a subject of paramount global concern, some Member States 
may wish thus to provide support for the development of an international instrument. 
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ANNEX 

ELEMENTS OF COMPREHENSIVE NATIONAL 
TOBACCO CONTROL PROGRAMMES 

1. Establishment and maintenance of an active national focal point to stimulate, support and coordinate 
tobacco control activities. 

2. Establishment of an adequately financed and staffed national coordinating organization on "tobacco or 
health". 

3. Effective programmes of promotion and education for smoking prevention and support for cessation 
of smoking. 

4. Effective protection from involuntary exposure to tobacco smoke in public transport vehicles, public 
places and workplaces. 

5. Measures to ensure that health care workers and institutions set a good example by not smoking 
themselves, make their institutions smoke-free and through their own training, counselling and advocacy 
activities, emphasize the benefits of a smoke-free life. 

6. Monitoring of trends in smoking and other forms of tobacco use, tobacco-related diseases, and 
assessment of effectiveness of national smoking control activities. 

7. Tobacco taxes that increase faster than the growth in prices and incomes. 

8. Use of part of tobacco taxes to finance tobacco control measures. 

9. A ban on all forms of tobacco advertising, promotion and sponsorship. 

10. A legal requirement for strong，varied health warnings on packages of cigarettes. 

11. Restriction of access to tobacco products including a prohibition on sale of tobacco products to young 
people. 

12. Limitation of the permissible levels of tar and nicotine in manufactured cigarettes. 

13. Mandatory reporting of the levels of toxic constituents in manufactured tobacco products. 

14. Strategies to provide economic alternatives to tobacco-growing for agricultural workers. 


