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Representatives of WHO participated, at Vienna early last year, in
the adoption of an international Convention on the Law of Treaties
between States and International Organizations or between International
Organizations.
WHO has a right to sign this Convention.
Signature
would involve no major commitment.
In order to become a party to the
Convention, WHO would have to make an act of formal confirmation or
accede to it.
This document gives a basic introduction to the
Convention and proposes that the Executive Board authorize its signature
on behalf of WHO, the question whether WHO should become a party to it
being left for consideration at a later stage.
1.
In documents EB77/35 and A39/25 the Director-General informed the Executive Board and
the World Health Assembly that by resolution 37/112 the General Assembly of the United
Nations had decided that an international convention should be adopted on the legal rules
governing treaties between States and international organizations or between international
organizations, that by resolution 39/86 it had decided that a plenipotentiary conference
should be held in Vienna in February-March 1986 for the purpose of such adoption, that WHO
had participated in that conference, and that the Director-General would report to the
Executive Board in January 1987 and to the World Health Assembly in May 1987 on the outcome
of the Conference.
The Conference
2.
The Conference was attended by representatives of 97 States, Namibia and 19
intergovernmental organizations.
The representatives of the international organizations
invited enjoyed at the Conference most of the rights of delegates, other than the right to
vote； since agreement on the great majority of issues was reached by consensus, they were
able to play a full part in the Conference.
Through joint arrangements with ILO, the
Director-General was able to ensure that the concerns of WHO could be put before the
Conference at all times during the somewhat lengthy sessions; a WHO representative was
present for the two weeks during which most substantive issues were decided.
3.
On 20 March 1986, the Conference, by 67 votes to 1, with 23 abstentions, adopted the
Vienna Convention on the Law of Treaties between States and International Organizations or
between International Organizations (hereinafter referred to as the "1986 Convention").
The 1969 Convention and the 1986 Convention
A.
It should be recalled that in 1969 a Codification Conference convened under the auspices
of the United Nations adopted the Vienna Convention on the Law of Treaties (hereinafter
referred to as the "1969 Convention").
That Convention has been in force since 1980 and is
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now formally binding on more than fifty States； at the same time, it is generally accepted
that large parts of the Convention restate rules of customary international law and are, as
such, applicable even to States which have not ratified or acceded to it•
The 1969
Convention deals exclusively with the legal rules governing treaties between States； an
example of such treaties are the constitutions of organizations like WHO.
5.
After the adoption of the 1969 Convention it was found necessary to determine the legal
rules applicable to treaties between States and international organizations - such as
headquarters agreements and certain technical cooperation, financial or administrative
arrangements - and between international organizations - such as relationship agreements.
The 1986 Convention is the final outcome of several years1 work by the International Law
Commission of the United Nations, in consultation with States and organizations.
6.
The 1986 Convention may be said to have two main features.
On the one hand, it makes
the general rules regarding the law of treaties, as stated in the 1969 Convention, applicable
to the greatest extent possible.
The relations between States parties to the 1969
Convention, even under a treaty to which an international organization is a party, will be
governed by the 1969 text.
Moreover, as regards relations with or between international
organizations, the 1986 Convention parallels the 1969 one, except on a few points with
respect to which the particular character of organizations was held to make modifications
indispensable.
7.
On the other hand, such particular clauses for international organizations as were found
necessary are kept flexible, taking account both of the variety of organizations and the need
to permit the future development of practice on matters on which there is little
experience.
The majority of specific provisions leave the matters with which they deal to
be determined by the "rules of the organization", which are defined as embracing "in
particular, the constituent instruments, decisions and resolutions adopted in accordance with
them, and established practice of the organization".
These "rules of the organization" will
govern such matters as an organization's capacity to conclude treaties, representation of the
organization for the purpose of drawing up or accepting a treaty, and consent to amendment of
a treaty.
Action to be taken
8.
WHO is one of the international organizations that have been given the right to sign the
1986 Convention.
Signature would not make WHO a party to the Convention; the only
obligation on WHO would be to refrain from any act which would defeat the purposes of the
Convention while WHO was considering whether or not to become a party to it.
There are two
ways in which WHO could become a party: if it had previously signed the Convention, it could
make an "act of formal confirmation"； if it had not signed, it could deposit an instrument
of accession, which would however have to contain a declaration that the Organization has the
capacity to conclude treaties.
The act of formal confirmation or accession could, of
course, take effect only when the Convention enters into force.
This will take place after
35 instruments of ratification or accession have been deposited by States.
9.
The question whether WHO should become a party to the Convention is not an urgent one
since the deposit of the 35 instruments required for entry into force can be expected to take
a long time (it took 11 years in the case of the 1969 Convention)•
There is, however, a
time limit for signature of the Convention: 30 June 1987.
In order to express WHO'S
agreement in principle with the Convention, which takes into account the particular situation
of intergovernmental organizations, the Director-General considers it appropriate that the
Convention should be signed on behalf of WHO.
Since signature is an act of an executive
nature, it could be authorized by the Executive Board as the "executive organ of the Health
Assembly", under Article 28(b) of the Constitution,
The possible subsequent "act of formal
confirmation" would, in accordance with past practice, require approval from both the
Executive Board and the Health Assembly.
It is proposed that this question should be
considered at a later date in the light of action taken by States and other international
organizations.
10. Accordingly, the Board may wish to take a decision authorizing the Director-General to
arrange for the signature, on behalf of WHO, of the Vienna Convention on the Law of Treaties
between States and International Organizations or between International Organizations.

