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1NDEXEL 

This report describes the substance of the second phase of the 

discussions held in March 1982, in pursuance of the provisions of 

resolution ЕВ69.R15, between representatives of the Government of 

Egypt and the Personal Representative of the Director- General. 

Introduction 

To comply with the request contained in operative paragraph 3 of resolution EВ69.R15,1 
the Government of Egypt and the Director -General agreed to meet in Cairo during the week 
starting 15 March 1982. The Government of Egypt was represented by: 

Ambassador Omran El Shafei, Under Secretary, Ministry of Foreign Affairs 

Dr A. G. Khallaf, Under Secretary of State for Development and Research, 
Ministry of Health 

Ambassador Abdel Halim Badawy, International Organizations Department, Ministry 
of Foreign Affairs 

Ambassador Hassan Abdel Hadi, Legal Department, Ministry of Foreign Affairs 

Dr Hassan M. El- Chawaby, Department of Foreign Health Relations, Ministry of Health 

The Director -General was represented by the Legal Counsel of the World Health Organization, 
whom he had designated as his Personal Representative; the Legal Counsel was accompanied 
by the Director of the Support Programme, WHO Regional Office for the Eastern Mediterranean. 

The meeting in March 1982 constituted the continuation of the consultations initiated in 
November 1981 which the Thirty- fourth World Health Assembly had requested the Government of 
Egypt and the Director -General to undertake in accordance with the Advisory Opinion of the 
International Court of Justice.2 Accordingly, to have a clear picture of the present 
situation it is necessary to take cognizance successively of the first report prepared by the 
Director -General dated 16 November 19813 and the summary records of the debates which took 
place during the Executive Board in January 1982, which led to the adoption by consensus of 

resolution EВ69.R15. It may be observed that the following report does not constitute a 

chronological record of the consultations. Some of the points mentioned were taken up several 

1 See document ЕВ69,/1982/REС/1, p. 12. 

2 
Document WНA34/1981/REС/1, p. 9 (resolution W1А34.11). 

Document EВ69/28, annexed hereto. 

4 
Document ЕВ69/1982/REС/2, summary records of the twenty -first and twenty- second 

meetings. 
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times during the meetings and were not necessarily discussed in the order in which they are 

now presented. For the sake of clarity the notes on the discussions have been regrouped 

systematically and for each point the report presents the views of the representatives of 

the Egyptian Government and those expressed by the Personal Representative of the Director - 

General. 

1. General principles and rules applicable to the consultations 

At the beginning of the meeting the Personal Representative recalled the general 

principles and rules applicable to the consultations as set out by the International Court 

of Justice in its Advisory Opinion. In particular, he stressed that the consultations should 

be conducted in good faith, and underlined the mutual obligations incumbent upon Egypt and 

the Organization to cooperate with respect to the implications and effects of a transfer of 

the Regional Office. He added that, in the event of its being finally decided that the 

Regional Office should be transferred, their mutual obligations placed a duty upon the 

Organization and Egypt to effect the transfer in an orderly manner and with the minimum of 
prejudice to the work of the Organization and the interests of Egypt. 

2. Scope of the discussion 

The Personal Representative underlined that in the view of the Director -General, and 

bearing in mind the wording of the Executive Board's resolution and the debates which took 

place during the Board's session, these consultations should cover the entire paragraph 51 

of the Advisory Opinion of the Court, which contained three subparagraphs - (a), (b) and (c).1 

He recalled that a certain ambiguity had existed in November 1981 and that differing views 
had been expressed regarding the delimitation of the discussion. In the light of the 

resolution adopted by the Executive Board, however, it was clear that that ambiguity had now 
disappeared, since the Government of Egypt and the Director -General were requested "to 
continue their consultations in accordance with the whole of paragraph 51 of the Advisory 
Opinion of the International Court of Justice of 20 December 1980 ". 

Acknowledging those statements, the representatives of the Government declared that the 
mere fact that they were meeting again was evidence of the willingness of the Egyptian 
Government to continue the consultations and of the keen interest it had in this problem. 
While reiterating the reservations expressed in November 1981, namely that their undertaking 
and participation in these further consultations did not in any way prejudice their position 
of principle against a transfer and their right to present further arguments at a later 
stage, they stated that they were prepared to explore in depth the various aspects of the 

present situation. They underlined their understanding of the word "consultation ". 
According to their opinion, consultation required mutual discussion and mutual consideration 
of the pending problems. If during the first discussions in November 1981 they had con- 
sidered that they were required only to discuss paragraph 51 (a) of the Advisory Opinion, it 
was because they had felt constrained to do so; however, they were now prepared to discuss 
the whole of paragraph 51, not only the conditions and modalities of a transfer but equally 
all the implications of such a transfer, implications which covered a wide range of complex 
issues. 

The Personal Representative said that he understood well the position of the Egyptian 
Government in that respect and its wish to discuss the whole of paragraph 51 with all its 
implications. Nevertheless, he felt obliged to state that although he was ready to discuss 
the whole of the paragraph he was not prepared to go beyond the limits of the paragraph. 
Accordingly, the Personal Representative declared that he reserved the right to refuse to 
discuss any points that he might consider unrelated to paragraph 51 of the Advisory Opinion. 
He recalled in that respect that, even though the duty to consult imposed upon the parties 
the obligation to exchange views and to obtain information on the different points involved, 
it did not necessarily mean reaching an agreement. 

1 Reproduced in document WHАЭ4/1981 /REС/1, Annex 2. 
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Э. Feasibility of a transfer 

The representatives of the Government mentioned several points which, in their view, 
were related to paragraph 51. They stated that the language used by the Court left the 

question of the suitability of a transfer of the Regional Office quite open. They declared 
that this opinion was justified for more than one reason, and in particular because the 

establishment of the Regional Office had come about after careful scrutiny of the site and the 
country which later became the host country. The length of negotiations and deliberations 
both in the host country and at the headquarters of the Organization were viewed as a natural 
process and had never been considered by any party as a deliberate protraction. They added 
that since the World Health Assembly was going to face the issue once more at its next session, 
basing itself on many considerations including the work of the Executive Board and the 

exercise now being undertaken by themselves and the Personal Representative, they felt that 

the Assembly should be aware and in full knowledge of all the effects and implications of a 
possible transfer before taking a decision. In raising those points, they referred to a 

report which had been prepared by the Director -General in 1979 entitled "Outline of a 

possible study on the feasibility of relocating WHO headquarters ". In that report the 

Director -General had stated "that the relocation of headquarters from the present host country 
to any other country would raise a number of very complex issues of a constitutional, legal, 

political, geographical, financial, logistic and organizational nature.1 That document 
envisaged four phases: (1) review of the fundamental issues and implications contained in 

the document, and decision whether, and if so, how to proceed; (2) general in -depth 

feasibility study, using hypothetical country situations without review of formal proposals 
from specific countries; and, if found potentially feasible, (3) review of feasibility of 
specific proposed locations in a number of candidate countries; and (4) consultations and 
negotiations with a short -list of candidate countries, with the present host country 
authorities, and the United Nations. The representatives of the Government suggested that a 

feasibility study be effected taking into account the principles described above in the 

-General's They recognized that a study had already been made and was 

contained in the report of the Working Group of the Executive Board,2 but from this report 
they noted that the visits of the Working Group to the candidate countries had been very 
short, two days in most cases. They also pointed out the fact that the data had been 
furnished by the governments themselves and that the Working Group had not had a chance to 
verify or scrutinize these data, which should certainly be updated. With all due respect, 
they also noted that the Working Group had been composed of health experts who were not 
familiar with questions of administration, finance or logistics. Finally, they felt that the 

report established by the Working Group should be considered as a preliminary one and not a 

real feasibility study, which was now needed. They underlined that the same yardstick should 
be used for the transfer of the Regional Office as for headquarters of WHO and that the 

Organization could not tackle two similar situations with two different approaches. They 
suggested the formation of a group of experts competent in administration, finance and 

logistics from headquarters and from the six regions to carry out a further study. 

The Personal Representative questioned the applicability to the present situation of the 
procedure suggested in the document of 1979 for the possible transfer to headquarters. 

More particularly, the suggestion made by the Government to follow the four steps listed in 

that document supposed that the two situations were comparable and that the question of 
transfer was at the same stage in both situations, which in fact was not the case. The 
outline of a feasibility study for headquarters had been prepared before any formal proposal 
had been presented for a transfer. In the present situation, on the other hand, the Health 

1 Document ЕВ65/1980/REС/1, Annex 10, paragraph 1.1. 

2 Document WHA33 /1980 /RЕС/1, Annex 2. 
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Assembly had already requested a study in its decision of 25 May 1979,1 and by its decision 

of 28 May 19792 the Executive Board had established a Working Group composed of members from 

the six WHO regions. The report of the Working Group had then been presented to the 

Thirty -third World Health Assembly (May 1980), following which resolution WHАЗЗ.16 had been 

adopted. Finally, on 9 May 1980, Sub -Committee A of the second special session of the 

Regional Committee for the Eastern Mediterranean had adopted a resolution selecting a new 

site for the Regional Office.Э With regard to the suggestion to establish a further working 

group, the Personal Representative added that in all fairness each of the subgroups of the 

Working Group established to carry out the study had been accompanied by a member of the 

secretariat competent in administration. He also pointed out that in underlining the need 

for a feasibility study the Egyptian Government was speaking as one Member State of the Region 

and not as the host country of the Regional Office, since this question concerned all the 

Members of the Region. He noted that according to the study made by the Working Group the 

facilities available at the new site selected would appear to meet the requirements, but in 

any case the period which would be required to leave the present location in the event of a 

transfer would normally be sufficient to permit the finalizing of the installation at the new 

site. The Personal Representative recalled that the Government of the country where the new 

site was located had acceded to the Convention on the Privileges and Immunities of the 

Specialized Agencies on 12 December 1950. He added, however, that it had been the practice 

of WHO and other organizations of the United Nations system to conclude a more detailed 

agreement with each host country cf a regional office. The country selected by the majority 

of the Members of the Region had indicated its willingness to conclude an agreement with WHO 

similar to the agreement with the present host country, as stated in the report of the 

Working Group. 

4. Cost 

In relation to this feasibility study the representatives of the Government raised the 
matter of the cost. The tables annexed to the report of the Working Group concerning the 
estimated cost of a transfer should be revised and updated not only regarding the recurring 
costs but also the non -recurring costs. The question of who would finance those costs also 

had to be clarified. The representatives of the Government wondered whether the cost would 
have to be covered by the Members of the Region or by the entire membership of the Organization. 
They expressed their concern about being assessed, like any other countries in the Organization, 
to share the cost of a transfer which Egypt believed to be inappropriate. Egypt knew that, 
in accordance with the terms of the resolution of the Sub -Committee already referred to, the 

Sub -Committee had decided to "cover through voluntary contributions from the Member States of 
the Eastern Mediterranean Region the full cost of the transfer of the Regional Office to 

Amman, and the increased recurring annual costs for a period of five years ". They requested, 
however, some information about what would happen if that pledge was not fully respected as 
well as what would happen after the five -year period referred to. In that context the 

Government pointed out that at least one of the countries joining in the original pledge was 
no longer standing by it. 

The Personal Representative answered these questions by providing a table of figures, 
updated in January 1982, which took into account recurring and non -recurring costs at the 

present location and at the suggested new location. He explained the change in the figures 
from 1980 to 1982 and an exchange of views took place on a number of items. He also informed 
the representatives of the Government that any shortfall in funds would probably have to come 
from the regular budget of the Organization. The Director -General might however insist on 
the receipt of the pledges involved prior to embarking on any steps involved in the transfer 
of the Regional Office in order to avoid that problem. 

1 Document WHАЗ2/1979/REC/1, p. 46, decision WHАЗ2(19). 

2 Document ЕВ64 /1979/REС/1, p. 4, decision ЕВ64(1). 

Resolution EM/RC -SSA 2/R.1; see document WHАЗ3 /1980 /RЕС/1, Annex 2, p. 67. 
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5. Coordination with the United Nations 

The representatives of the Government, referring to the document established by the 

Working Group, also mentioned the problem of coordination with the United Nations and the need 

for consultation. They considered that such coordination was necessary more particularly 

taking into account resolution 32197 adopted on 20 December 1977 by the United Nations General 

Assembly) and the discussions which had taken place in the Administrative Committee on 

Coordination in 1949.2 

The Personal Representative recognized that this consultation was suitable but underlined 

that strictly speaking the only requirement for consultation with the United Nations mentioned 

in the Constitution was contained in Article 43 and referred only to the location of the 

headquarters. The Constitution was silent on the specific point regarding the location of 

the regional offices. He mentioned nevertheless that in the Agreement signed between the 

United Nations and WHO, Article XI.2 stated that "Any regional or branch offices which the 

World Health Organization may establish shall, so far as practicable, be closely associated 

with such regional or branch offices as the United Nations may establish ". In practice, 

for the establishment of the regional offices consultation had taken place. In certain 

cases the location of the regional offices had been decided after consultation with the 

United Nations (the Regional Offices for Africa and for Europe). In some other cases the 

selection of the site of the office had been decided subject to consultation with the United 

Nations (the Regional Offices for the Eastern Mediterranean, South -East Asia and the Western 

Pacific). 

6. Agreement between the Government of Egypt and WHO of 25 March 1951 

The representatives of the Government raised again the question of the existing Host 

Agreement. The question whether or not that Agreement would survive would have to be 

clarified and the question of denunciation of the Agreement should also be considered. 

The Personal Representative recalled that this question had already been considered and 

he did not think it would be really appropriate to reopen a discussion on the legal nature 

of the Agreement of 1951, in particular on the question whether it was a real host agreement 

or an agreement on privileges and immunities only. That question had been discussed at 

length before the International Court of Justice and the latter had not given any answer. 

Different views had been expressed regarding the survival or the disappearance of the 

Agreement in the event of transfer and that situation had not been clarified by the Court. 

It seemed nevertheless that the problem had no practical effect. In the event of a transfer 

several agreements already concluded between the Government of Egypt and WHO, or on its behalf, 

ensured appropriate protection in Egypt for the Organization, its officials and the representa- 

tives of its Members. Those agreements were the Convention on the Privileges and Immunities of 

the Specialized Agencies to which Egypt had acceded on 28 December 1953; the Basic Agreement 
for Technical Cooperation between Egypt and WHO dated 26 November 1960; and the agreement 

between Egypt and UNDP signed on behalf of the participating organizations, including WHO, 
on 10 September 1963 and amended on 30 March 1969. In the view of the Personal Representative 
it was not really relevant for the future whether or not the 1951 Agreement were retained in 
the event of a transfer. 

Commenting on those observations, the representatives of the Government declared that 
they had different views on that point, and in any case they maintained that the mere fact 

that the World Health Assembly took a decision on the transfer of the Regional Office would 
in itself be a denunciation of the Host Agreement. 

1 See paragraph 22 of the Annex to the resolution, quoted in document WHA33 /1980 /RЕС 1, 

Annex 2, section 3. 

2 Economic and Social Council document E/1340, paragraphs 33 and 34. 



АЭ 5/14 

page 6 

7. Constitutional basis of a transfer 

The representatives of the Government also raised a point of a constitutional nature, 
reiterating in particular the position already stated in November 1981 according to which 
a question of transfer should not arise for reasons other than the health objectives laid 
down in the Constitution of WHO. 

The Personal Representative stressed that the constitutional basis of a transfer had been, 
without any doubt, fully considered by the International Court of Justice when it had delivered 
its opinion. In particular, one judge had stated in his separate opinion "that the WHO Assembly 
lacks competence to terminate the Regional Office's legal status unilaterally for reasons other 
than the health objectives laid down in the Constitution of the WHO ".1 The judge in question 
had regretted that "this fundamental background has been left aside by the Court ".2 It 
should be noted, however, that in spite of those views the Court had delivered an opinion 
which did not mention that constitutional problem in the reply to the questions raised, 
which could be considered significant. Accordingly, the Personal Representative considered 
that it was difficult for him to speak on a point which had not been clearly addressed by 
the Court. Neither the Director -General nor his Personal Representative could be a judge 
of the constitutionality of a measure to be taken by the Health Assembly. 

8. Integration of the Sanitary Bureau of Alexandria 

The discussions also covered another constitutional question which had already been 
mentioned in November 1981. This question was related to the nature of the operation which 
took place in 1948 when the Sanitary Bureau in Alexandria was absorbed by the World Health 
Organization. The representatives of the Government felt that this phenomenon constituted 
an "integration" under Article 54 of the Constitution, with the consent of the entire 
membership of the Sanitary Bureau. Consequently, in their opinion, a transfer should 
logically also require the unanimous agreement of those that had constituted the Sanitary 
Bureau at that time. 

The Personal Representative recalled that the question of "integration" had been discussed 
at length not only when the Region had been established in 1948 but also during the debates 
before the International Court of Justice. The least that could be said was that some 

discrepancies of opinion had existed on that particular point when the Regional Office had been 
established in 1948 and those differing views had also appeared before the Court. Some judges 
had considered that there really had been an integration under Article 54 of the Constitution, 
while some others seriously questioned that position. In fact, the Personal Representative 
wondered whether that problem could really be considered relevant. Whatever conclusion might 
be reached on the point, it might be said that a transfer of the Office from its present 
location to another place would not affect the integration. The mere fact that a pre- existing 
body was integrated within WHO did not mean that this integration should be reversed if the 
Office were transferred from one place to another. As one judge had said, "The fact that the 
pre -existing organization was integrated with the WHO when the Regional Office in Egypt was 

established does not seem to have any substantial bearing on the interpretation of the 1951 
WHO/Egypt Agreement, nor on the determination of any transfer of the Regional Office from the 
host country".3 

1 Interpretation of the Agreement of 25 March 1951 between WHO and Egypt, Advisory 
Opinion, I.C.J. Reports 1980, p. 107. 

2 Ibid., p. 99. 

3 
Ibid., p. 148. 
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The representatives of the Government challenged those views, declaring that they could 
not accept the fact that the question had no bearing. It was on the basis of the integration 
that the selection of the site had taken place. It was because a Sanitary Bureau existed and 
had been integrated within WHO under Article 54 of the Constitution that a regional office had 
been located in Alexandria by application of Article 44 of the Constitution. In their opinion 
the physical presence of the Sanitary Bureau in Alexandria had motivated the integration of 
that office within WHO. 

9. Constitutionality of the procedure followed to select the new site 

During the discussions, the representatives of the Government questioned the 
constitutionality of the procedure followed to select the new site. They questioned whether 
the fact that the majority of the Members of the Region had decided to relocate the Office 
could be considered by the Health Assembly as being a final decision on the subject. They 
felt that this constitutional aspect of the problem was open and that the Assembly had still 
not taken a decision on a transfer. 

The Personal Representative drew attention to the wording of Article 44. What was con- 
stitutionally required was "the consent of a majority of the Members" situated within the 
Region and no specific requirement was mentioned by the Constitution regarding the expression 
of that consent provided that it was expressed by a majority of the Members of the Region. It 

was, of course, also incumbent upon the Health Assembly to take what final decision it might 
deem appropriate. 

Referring to the previous statement, the representatives of the Government underlined that 
Article 44(b) of the Constitution was related to the establishment of a regional office. To 

consider that this constitutional provision automatically applied to the relocation would be a 

very wide interpretation of the provision. The reason why there was a specific mention of the 
consent of a majority of the Members for the establishment of a regional office could be very 
easily explained. The philosophy was that there had to be homogeneity in the Region, a certain 
identity of problems, whereas for the relocation the same philosophy did not apply. 

10. Period of notice 

The Personal Representative then took up the point mentioned in subparagraph (c) of para- 
graph 51 of the Advisory Opinion relating to the period of notice for the termination of the 
existing situation regarding the Regional Office at Alexandria. He recalled that in the view of 

the Court this period of notice should be reasonable in order to permit the transfer from the 
existing to the new site to be effected in an orderly and equitable manner. He recalled that 
no fixed period was mentioned by the Court in its Advisory Opinion. Nevertheless, the Court 
had given some indication as to the possible periods involved by reference to the provisions 
of host agreements, including the Agreement of 1951 between Egypt and WHO, as well as 
Article 56 of the Vienna Convention on the Law of Treaties and the corresponding article of 
the International Law Commission's draft articles on treaties between States and international 
organizations or between international organizations. It should be noted that the period of 
notice provided for in the host agreements varied from three months, as in the host agreement 
between Switzerland and the United Nations, to two years, as in the agreement between 
Switzerland and WHO, or in the agreements concluded between the countries hosting regional 
offices and WHO, including that concluded in 1951 between Egypt and WHO. In the two other 
examples mentioned by the Court, i.e., the Vienna Convention and the draft article of the 
International Law Commission, it was stipulated that "a party shall give not less than twelve 
months notice of its intention to denounce a treaty ". In the case under consideration the 
Court had underlined that the paramount consideration for both the Organization and the host 
State must be to determine a reasonable period of time to enable them to achieve an orderly 
transfer. In other words, those were the criteria which, in the Court's view, should apply in 
determining the length of the period of notice, and those indications should be kept in mind 
when the Health Assembly considered the question, due account also being taken of all the 
practical arrangements needed, as stated by the Court. 
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The representatives of the Government stressed that, in fixing a period of notice, one 

should also keep in mind the fact that the legal aspects were not the only ones to be con- 

sidered, and that it would be rather difficult to dissociate the legal component from the other 

elements such as political circumstances. It would not be appropriate to discuss the period 
of notice purely on a legal basis, and all the different elements should be considered when 

the determination of the period of notice was discussed by the Health Assembly. The 

representatives of the Government reiterated that the Court had in two separate subparagraphs 

- (b) and (c) - of paragraph 51 underlined the necessity of respecting the interests of both 

parties in an equitable manner. In that respect Egypt, as a Member State, had a direct 

interest that the work of the Regional Office should not be interrupted or hampered by the 

transfer. It was for that reason that they had to be very cautious in expressing their views 

in terms of a period of time which could be reasonable for effecting á transfer. They 

repeated that it was extremely difficult to consider the period of notice on simple legal 

grounds while ignoring all the other components of the question. 

11. Arrangements needed to effect a transfer 

The Personal Representative mentioned also the fact that, in the determination of a 
reasonable period of notice, due account should be taken of all the arrangements needed to 
effect the transfer in an orderly manner. Accordingly, he considered that those various 

arrangements should also be included in the consultations. He mentioned, for instance, the 

problem related to the denunciation of the lease for the Regional Office building. As 

indicated in the report of the Working Group, the present lease was due to expire on 

1 July 1993. None of the lease agreements signed since 1 July 1949 contained a clause on the 
denunciation of the lease during its normal duration. However, that question was covered by 
an exchange of letters between the Regional Director and the Minister of Health of Egypt dated 
30 and 31 May 1958 providing that "the Organization may, notwithstanding the provisions of 
clause 3 of the said Renewal of Lease, at any time either terminate this Renewal of Lease by 
giving three months' notice in writing to the Government or, subject to the approval of the 
Government, assign this Renewal of Lease to the United Nations or to any of its specialized 
agencies of which the Government is a Member ". He also recalled that, regarding the leases 
for staff accommodation, it was mentioned in the report of the Working Group that those leases 
were mostly negotiated on a year -to -year basis and included a diplomatic clause allowing the 
tenant to denounce the lease with one to three months' notice if the staff member should be 
transferred from Alexandria. Regarding the termination of staff contracts, the Personal 
Representative recalled that a notice period of three months would normally apply in accordance 
with the pertinent Staff Rules and Regulations of the Organization. Some other questions 
should also be taken into consideration related to those practical arrangements. It might 
also be necessary to carry out some repairs to the building, particularly if some installations 
were to be removed, after which the building would have to be cleaned so that it could be 
returned in good condition. The contracts related to telex, telephone, electricity, gas, 
water supply, canteen, etc. would have to be terminated. The Organization would also have to 
arrange for the disposal of office furniture and equipment which was not to be transferred. 
The remaining equipment would be packed, moved through customs, and finally transported to the 
new location. The Organization would make arrangements to maintain, if necessary, some staff 
to finalize those operations until the normal functioning of the office at the new site had 
been ensured. Those were some of the arrangements which should be kept in mind when 
determining a suitable period of notice. 

The representatives of the Government, noting that information, underlined that a 

transfer was a very serious question and should not be decided on hastily. In commenting on 
the enumeration of administrative and other issues made by the Personal Representative, they 
stated that the question was more complex than it seemed to be and that the various arrange- 
ments were bound to be discussed in a detailed manner only in the event of a final decision to 
transfer. The Government was therefore not, in all fairness, in a position at the present 
stage to give its opinion as to a reasonable period of notice, for the reasons already 
mentioned and because of the difficulty of making a judgement on a purely legal basis. 
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12. Final observations 

At the end of the discussions the representatives of the Government stated that it was 
essential that the cooperation among the countries of the Region should continue and that 
every effort should be made to maintain the appropriate functioning of the activities and 

services of the Organization in the Region. They deplored that the Regional Committee had 
not met and reiterated Egypt's wish to do everything possible in its efforts to cooperate with 
the Organization not only as the host country but also as a Member of the Region. They again 
recalled the reservations expressed at the opening of the consultations, according to which 
their participation did not in any way prejudice their position as regards any action which 
might be taken by the World Health Assembly concerning a transfer. 
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TRANSFER OE THE REGIONAL OFFICE FOR THE EASTERN MEDITERRANEAN 

Report of the Director -General on the action taken under 
operative paragraph 3 (а) of resolution WHA34.11 

This report describes the action taken by the Director -General 
in pursuance of operative paragraph 3 (a) of resolution WHA34.11 
and reflects the discussions held with the Government of Egypt on 
this subject. 

INTRODUCTION 

It will be recalled that resolution WHA34.11, adopted on 18 May 1981 by the 
Thirty-fourth World Health Assembly on the question of "Transfer of the Regional Office for 
the Eastern Mediterranean" requested the Director -General, in its operative paragraph 3 (a), 

to "initiate action as contained in paragraph 51 of the Advisory Opinion and report the 
results to the sixty -ninth session of the Executive Board in January 1982 for consideration 
and recommendation to the Thirty -fifth World Health Assembly in May 1982 ". 

To comply with these requirements the Director -General sent a letter on 12 June 1981 to 
the Minister of Health of Egypt proposing that a meeting be arranged as soon as possible 
between representatives of his Government and the Director -General or his Personal 
Representative. He suggested that this meeting be held either in Geneva or in Cairo. On 
9 July the Minister informed the Director -General that his Government was ready to hold the 

meeting in early November in Cairo. On 7 August the Director -General, acknowledging this 
letter, proposed that the meeting be convened on 3 November and could continue until 
5 November inclusive, or beyond that date if it were felt to be necessary. In the same 

letter he informed the Egyptian Government that he had designated as his Personal 
Representative for these discussions the Legal Counsel of the World Health Organization. 

The discussions were opened in the offices of the Ministry of Foreign Affairs in Cairo 
on Tuesday 3 November and continued until the end of the week. The Egyptian Government was 
represented bv: 

Ambassador Oraran El Shafei, Under Secretary, Ministry of Foreign Affairs 

Dr A.G. Khallaf, Under Secretary of State for Development and Research, 
Ministry of Health 

Ambassador Abdel Halim Badawy, International Organizations Department, 
Ministry of Foreign Affairs 

Ambassador Hassan Abdel Hadi, Legal Department, Ministry of Foreign Affairs 

Dr I. Bassiouni, Director- General, Department of Foreign Health Relations, 
Ministry of Health 
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The Personal Representative of the Director -General was accompanied by the Director of the 

Support Programme, EMRO. 

The following report submitted by the Director -General delimitates in its first part 
the area of the discussion; it describes in its second part the content of the discussion; 
in its third part some final remarks are presented. 

1. DELIMITATION OF THE DISCUSSION 

1.1 At the beginning of the meeting the Personal Representative of the Director -General 
recalled the terms of reference of the Director -General as contained in operative paragraph 
З (a) of resolution WHАЗ4.11 which refers to paragraph 51 of the Advisory Opinion of the 

International Court of Justice of 20 December 1980, the pertinent part of which reads as 

follows: 

"The Court 

Is of the opinion that in the event specified in the request, 
the legal principles and rules, and the mutual obligations which 
they imply, regarding consultation, negotiation and notice, 
applicable as between the World Health Organization and Egypt are 
those which have been set out in paragraph 49 of this Advisory 
Opinion and in particular that: 

(a) their mutual obligations under those legal principles and rules 
place a duty both upon the Organization and upon Egypt to 

consult together in good faith as to the question under what 
conditions and in accordance with what modalities a transfer of 
the Regional Office from Egypt may be effected; 

(b) in the event of its being finally decided that the Regional 
Office shall be transferred from Egypt, their mutual 
obligations of co- operation place a duty upon the Organization 
and Egypt to consult together and to negotiate regarding the 
various arrangements needed to effect the transfer from the 
existing to the new site in an orderly manner and with a 

minimum of prejudice to the work of the Organization aid the 
interests of Egypt; 

(c) their mutual obligations under those legal principles and rules 
place a duty upon the party which wishes to effect the transfer 
to give a reasonable period of notice to the other party for 
the termination of the existing situation regarding the 
Regional Office at Alexandria, taking due account of all the 

practical arrangements needed to effect an orderly and 
equitable transfer of the Office to its new site;" 

Accordingly the Personal Representative of the Director- General pointed 
consultations required under paragraph 51 related to four points: the 
modalities, the practical arrangements and the period of notice for the 
Regional Office to a new site. The Personal Representative of the 
recalled the guidelines underlined by the International Court of Justice 

of good faith which had 
to 

out that the 

conditions, the 

transfer of the 

Director -General 
in its Advisory 

be applied 
discussion 

Opinion and, more particularly, the basic principle 
during this discussion. He also stated that he 
as long as needed, provided it was completed in 

present his report to the Executive Board. 

was prepared 
time to permit the Director -General to 

continue 
to 

the 
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1.2 In this respect the Personal Representative of the Director -General formulated the four 

following questions directly covered by paragraph 51 of the Advisory Opinion: 

1) In the opinion of the Government of Egypt, under what conditions may 

a transfer be effected? 

2) In the opinion of the Government of Egypt, in accordance with what 

modalities may a transfer be effected? 

3) What, in the view of the Government of Egypt, would be a minimum 

reasonable period of notice to be given by WHO? 

4) In the event of its finally being decided that the Regional Office 

shall be transferred what, in the view of the Government of Egypt, 

should be the practical arrangements which would permit the transfer 

to be effected in an orderly manner and with a minimum of prejudice 

to the interests of Egypt? 

1.3 Acknowledging the statement made on behalf of the Director -General, and while 

underlining the Government's desire to preserve the cooperation existing between Egypt and 

the Organization, the representatives of the Egyptian Government declared that in accepting 

the Organization's mission, in accordance with resolution WHA34.11, and in expressing their 

readiness and willingness to consult in good faith, they would nevertheless like to state 

that their Government's engagement in these consultations and negotiations did not in any 

way prejudice its position in the future as regards any action to be taken by the Executive 

Board and the World Health Assembly. Moreover, they informed the Personal Representative 

of the Director -General that, in line with the guidance given by the International Court of 

Justice, the Egyptian Government felt obliged only to discuss the questions mentioned under 

sub -paragraph a) of paragraph 51 of the Advisory Opinion, i.e. the part of this paragraph 

related to "the question under what conditions and in accordance with what modalities a 

transfer of the Regional Office from Egypt may be effected ". The representatives of the 

Government underlined that the other question covered by sub -paragraph b) of the Advisory 

Opinion was related to the various arrangements needed to effect the transfer, and in 

accordance with the wording of this sub -paragraph b) this question should be discussed only 

"in the event of its being finally decided that the Regional Office shall be transferred 

from Egypt ". Considering that there was no decision yet from the Assembly as to whether a 

transfer should be effected, the representatives of the Government stated that the 

discussion would have to confine itself to the conditions and modalities as stipulated in 

sub- paragraph a). They added that the same reasoning applied in their view to 

sub -paragraph c) which appears after sub -paragraph b) and which had to be read in 

conjunction with it. For practical reasons also sub -paragraph c) could not be discussed, 

since the "period of notice" referred to in this sub- paragraph c) would have to be fixed 

"taking due account of all the practical arrangements needed to effect an orderly and 

equitable transfer of the Office to its new site ", arrangements which were mentioned in the 

previous sub- paragraph b). For all these reasons the Government of Egypt was only prepared 

Co discuss the conditions and modalities in accordance with which a transfer may be 

effected. Nevertheless, the Government was also prepared to discuss the appropriate 
"measures to ensure the smooth operations of the technical, administrative and managerial 
programmes of the Regional Office ", referred to in operative paragraph 3(b) of resolution 
WHA34.11. 
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1.4 Acknowledging the latter observation the Personal Representative of the 
Director -General declared that it was not in the mandate given to him by the 
Director -General to discuss this type of problem which was distinct in the terms of 
resolution WHАЗ4.11 from the present exchange of views within the framework of operative 
paragraph 3 (a) of the resolution, but that he would transmit the wish of the Government to 
the Director -General. Regarding the other statements made by the Government, the Personal 
Representative of the Director -General expressed the view that the scope of the discussion 
should be wider. He recalled that in the resolution the Director -General was expressly 
requested to initiate action as contained in paragraph 51 as a whole and not only 
sub -paragraph a) of paragraph 51. He also pointed out that there were different 
possibilities of "initiating" an action; either one could tackle only the first of several 
steps of an extensive procedure, or one could tackle all the steps without exhausting all 
the points contained in each step. In particular, the Personal Representative of the 
Director -General again raised the question of the period of notice. He observed that the 
discussion of a period of notice was not, in the wording of sub -paragraph c), subordinate to 
the event of its being finally decided that the Regional Office be transferred as it was the 
case for sub -paragraph. b) and that there was nothing to compel the conclusion that these two 
sub -paragraphs b) and c) could only be applied together. He also mentioned the fact that 
the period of notice could well be said to constitute a fundamental question which would 
justify consideration within the framework of the present discussion. He repeated that the 
Director -General was prepared to discuss all the points referred to in paragraph 51, 
including in particular the question of the period of notice and it was for this very reason 
that he had raised this question right from the beginning of the meeting. In the view of 
the Director -General, it would also have been useful to envisage already now what the 
practical arrangements should be so as to permit at a later stage a fruitful discussion in 
good faith in the event of the transfer being finally decided. 

1.5 The representatives of the Government of Egypt repeated the willingness of the 

Government to discuss the conditions and modalities of a transfer aid underlined that they 
did not by any means want to give to the Director -General the impression that they were 
obstructing or avoiding the discussion of additional points, but felt that at this stage the 
consideration of points other than conditions and modalities would be premature. The 
Government would be prepared to face these questions only when a decision of transfer was 
taken. It considered that it would be neither correct nor proper to speak about the other 
questions since they were not yet faced with a decision of transfer. Moreover since the 
question of practical arrangements determined the period of advance notice they were equally 
not in a position to discuss that period at this stage. 

2. CONTENT OF THE DISCUSSION 

2.1 Within the limitations defined above, the representatives of the Government of Egypt 
outlined the points which, in their view, should be carefully considered in the event of a 

decision to transfer the Regional Office to a new site. For the sake of clarification 
these points may be summarized as follows: 

i) The Government of Egypt observed that when the countries of a region accept a 

certain site for their Regional Office they were taking a mutual obligation to preserve 
and maintain this office. The Government declared that accordingly a question of 

transfer should not arise for reasons other than the health objectives laid down in the 

Constitution of the World Health Organization. 
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ii) The representatives of Egypt also declared that, as a matter of principle, a 

transfer could be envisaged only for major reasons such as: 

a) technical failure of the office to carry out its duties; 

b) failure on the part of the host country to meet obligations laid down in the 
host agreement; 

c) global restructuring of the Organization; 

d) unanimous understanding between all members of the region that, for technical 
reasons, a transfer would lead to a better performance of the office. 

iii) They also stressed the necessity of obtaining from the new Bost Government formal 
assurances which would safeguard the stability of the Organization and maintain the 

continued proper performance of its functions. More particularly, the Government of 

Egypt endorsed the view of the International Court of Justice which at the beginning of 

paragraph 46 of its Advisory Opinion related to host agreements stated that "in future 
closer attention might with advantage be given to their drafting ". 

iv) The Government of Egypt noted also that in 1980 certain Members of the Region 
refused to hold a meeting of Sub- Committee A of the Regional Committee in Geneva. 
Despite the fact that resolution WHA34.11 was adopted by consensus in May 1981 and that 
the Egyptian Government, which had requested that the meeting be held in Geneva or in 

another suitable place in the Region, had already designated its delegation, the same 

situation occurred in 1981. It was clear that this attitude was not related to the 

venue of the meeting and one might believe that it was not the site of the office which 
caused difficulties but some other reasons. If other reasons existed then they should 
be clearly spelled out. 

v) Quoting the report submitted by the Chairman of the Interim Commission in 1948 

which said that the conditions in Alexandria were "literally unique ",1 the Government 
of Egypt underlined that the Organization must carry out an exhaustive study before the 

selection of a new site, and at least the information provided by the potential host 

governments themselves should be carefully checked and up- dated. 

vi) The Government of Egypt declared that the question of cost deserved in -depth 

consideration and that the Organization should, be clear about who was going to meet 
incurred expenses, more particularly after the five -year period mentioned in resolution 
EM /RC -SSA 2 /R.1 of Sub - Committee A adopted on 9 May 1980.2 The Government 

underlined that it was not prepared to share the expenses incurred by a transfer which, 

in its view was unnecessary and wasteful. 

2.2 The Government of Egypt took the opportunity of this discussion on conditions and 

modalities to raise two additional observations. 

1Report on the Sanitary Bureau at Alexandria, WHO Off. Rec. No.12, p.71. 

2Document WHА33 /1980 /REC /1, p.67, operative paragraph 2. 
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2.2.1 It questioned the constitutional basis of the transfer and wondered if the 

situation they were facing now was not a problem more related to Article 54 of the 

Constitution which concerns the integration of regional organizations such as the Pan 

American Sanitary Organization and of all other pre -existing intergovernmental regional 
health organizations, rather than to Article 44 which deals with the establishment of the 

regional organizations of WHO, and which for certain delegations was the pertinent provision 
applicable in the case of transfer. In other words, the Government of Egypt felt that the 

operation under consideration was not related to the transfer of a Regional Office to a new 
site but rather to an operation of ending of the integration provided for in Article 54. 

Consequently if the relevant article was really Article 54, the consent of the entire 
membership of the Sanitary Bureau which, in the view of the Government, was required for the 

integration within the World Health Organization, should also be required when the inverse 
operation takes place. This matter was, according to the view of the Egyptian Government, 
not an academic point but constituted an open question which deserved consideration. 

2.2.2 The Government also raised the question of the continued existence or survival of 

the agreement of 25 March 1951 concluded between WHO and Egypt. What would be the 

consequences of a transfer on this agreement? Would the agreement be maintained at least 

partially for the activities that the Organization could continue to have in Egypt or would 

the whole of the agreement be abrogated upon the removal of the Regional Office? Should 
the latter be the case, would a similar agreement be negotiated or would no other agreement 
he envisaged? This problem should be considered an at appropriate stage. 

2.2.3 The Personal Representative of the Director -General declared that various 
possibilities existed; at any rate, whatever solution was adopted, Egypt remained bound by 

the Convention on the Privileges and Immunities of the Specialized Agencies. 

* 

3. FINAL REMARKS 

k 

3.1 After the exchange of views on the points raised by the Government of Egypt the Personal 
Representative of the Director -General summarized the discussions and returned to the 
question of the limits that the Government had fixed for these discussions. In particular 
he declared that the interpretation of the Government regarding the term "modalities" 
appeared too restrictive and did not cover areas which, in the opinion of the 

Director -General, could have been validly discussed at this stage. He recalled that in 

accordance with the common definition, as contained in widely used dictionaries,3 the word 
"modality" described the manner or way in which a thing is done, a method of procedure, arid 

that, in a legal context, "modality" referred to the mode of procedure or the manner of 

taking effect. Accordingly, even under paragraph 51 a), one should discuss the way in 

which the transfer could be done or the manner in which the transfer could take effect. 

3.2 The Government of Egypt, acknowledging these observations, stated that it considered 
that some of the points it had listed in fact covered the problem of modalities, such as the 
question of a further study or the question of the cost of the transfer. 

3Concise Oxford Dictionary (1980) and Webster (1976). 
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3.3 Reiterating his position, the Personal Representative of the Director -General stated 
that the Director -General was prepared to discuss any point related to the questions 
mentioned under paragraph 51 and could in particular up -date some of the figures which were 
mentioned in the report presented to the Executive Board in 1980. He stated that, in view 
of the obligation to consult in good faith, it would be appropriate to have a discussion 
also on some other points which could be considered as falling within the category of 
modalities, such as problems related to the building, the termination of the contracts of 
the staff and, in particular, the notice period which, in the opinion of the 
Director -General, was a major problem that he was prepared to discuss and that could 
usefully be considered even at this stage. 

3.4 The representatives of the Government stated that they did not equate the principle of 
good faith with acquiescing to the transfer and that discussing these questions when the 
conditions for a transfer did not exist would be tantamount to acquiescing to the principle 
of transfer. 

3.5 At the end of the discussions, the Personal Representative of the Director -General asked 
the Government of Egypt if, within the scope of operative paragraph 3 (a) of resolution 
WHA34.11, it had any further observations to make on the points so far discussed or if it 

wished to raise any additional questions. The representatives of the Government declared 
that they had no further comments and that the subject could be considered as having been 
fully covered during the consultation which had taken place; however they reiterated the 
reservations stated at the beginning of the meeting and added that the position expressed 
during these discussions did not in any way prejudice the right of Egypt to present further 
arguments against the transfer at a later stage. 


