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ABSTRACT

The cnormity and the gravity of the present and future worldwide tobacco cpidemic make urgent the
adoption and implementation of an international instrument for tobacco control. Although 91 counirics have
enacted national tobacco control legislation, many countries still have weak of no tepislation and limited
responsc o the dangers of tbaceo use. The aggressive markceting practices of the multinational tobacco
companics threaten the lives and health of the people in both developing and mdustrialized countrics.

An international instrument for tobacco control 15 justified by an incontrovertible scivnce base
demonstrating that tobacco usc is the largest single cause of preventable, premature death and discase. The
political fzasibility of achicving an intermational instrument for tobacco control depends Lo a great extenl on
its content. Considering World Health Assembly (WHA) resolutions, existing national Jegislation on tobacco
control, and recommendations of the Ninth World Conference on Tobacco and Health, the authors suggest
prioritics for legislation and economic policies (para. 17).

The legal authority of World Health Organization (WHO) and the United Nations (UN) (General
Asscmbly to sponsor, adopt, and implement an international instrument for tobacco control is set forth. The
various oplions for an international instrument arc analyzcd, including the advantages and disadvantages of
cach. Non-binding instnuncnts include (i) interpovernmental resolutions, and (ii) interzovernmental codes
of conduct. Legally binding instruments include (i) comprehensive treatics or conventions, (i1) the convention-
protocol approach, and (iii) international regulations, Precedents [or cach of these types of international
ingtrument are desernibed.

A bricf exploration of the impact of the General Agreement on Tariffs and Trade {(GATT)World Trade
Organization (WTO) on an international instrument for tobacce control concludes that GATT/WTO
obligations should not interferc with the capacity of states Lo adopt and enforee national measurcs in accord
with an international tobacco control instrument.

Strategics for implementing an international instrument for tobacco control arc reviewed, including
(i) a system of national monitoring and reparting and (if) an international tobacco control fund. The important
rolcs of other inlernational agencics and nongovernmental organizations in the implementation process arc
noted,

Finally, after a summary of the issucs to be decided, a proposal is submitied for a feasible and cffecuve
combination of intcralional instruments - non-binding instrument sponsored by the General Assembly of the
UN and a legally binding framework-protocol convention sponsored by the World Health Organization.
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which, inter alia, requests the Dircctor-General 1o report to the Forty-ninth World Health Assembly on the feasibility
of developing an intcmational instrument for tobacco control (Annex 1}. On 30 November 1995, the Director-
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INTRODUCTION

In responsc to the global wbacco epidemic, Lhe Forty-eighth World Health Asscmbly adopted WHA438,11,

General submitted his report, "The feasibility of developing an international instrument for tobaceo control," to the

Ninety-seventh Session of the Exceutive Board (Annex [A). On 23 January 1996 the Exccutive Board of the World

Health Organization adopted the following resolution (EB97.R8).

An international framework convention for tobacco control

The Exceutive Board.

Having considered the Director-General's report on the [easibility of developing an international
mstrument for lobacco control’,

RECOMMENDS (o the Forty-ninth World Health Assembly the adoption of the following resolution:
The Forty-ninth World Health Asscmbly,

Recalling resolutions WHA29 .55, WHA31,56, WHA33.35, WHA39. 14, WHA43.16 and WHA45 20,
all calling for comprehensive, multiscetoral, long-term tobaceo control strategics;

Noting with satisfaction that the Dircctor-General has preparcd a report on the feasibility of
developing international instruments for tobacco control, as requested by resolution WHA48.11, and that
this report concludes that the development of such instruments is feasible,

1. URGES all Member States, and, where applicable, agencies of the United Nations system and other
international organizations to implement progressively comprehensive tobacco control strategies that include
the measures referred Lo in resolutions WHA39, 14 and WHA43,16 as well as other appropriate measurcs;

2. URGES Member Statcs to contribute the necessary extrabudgetary resources to permut the

mmplementation of this resclution;
3 REQUESTS the Director-General:

(1) 1o initiatc the development of a framework convention in accordance with Article 19 of the
WHO Constitution;

(2} winclude as part of this framework convention a strategy to encourage Member States to move
progressively towards the adoption of comprehensive tobacco control policies and also 10 address
iobacco control issues that transcend national boundarics:

(3) 1o inform the Scerctary-General of the United Nations of this Initiative, and to requaest the
collaboration of the United Nalions system, coordinated through the United Nations focal point on
lobacco;

(4)  tokeep the Health Assembly informed of the development of the framework convention in his
bienmal reports to the Health Assembly on the progress and cffectivencss of Member States'
comprehensive tobacco control programmces, a3 called for in resolution WHA43.16.

' Document BROTANE DOC /4
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In support of the above resolution, this document, prepared in July-August 1995, provides further information on
an international strategy for tobacco controf, Tt sets forth the urgent need for an international instrumemnt, the
possible content of such an ingtrument; the various kinds of international instruments that might be adopted,
including the advantages and disadvantages of cach; issucs and alternatives; strategrics for implementation; and
the authors' proposal.

Urgent need for an international instrument for tobacco control

2. The worldwide tobacco epidemic is responsible for the current global total of about 3 pullion deaths cach year
{2 mitiion in industrializcd countries, I million in developing countrics), a toll that will rise by the year 2025 1f
current smoking patters persist, 1o about 10 miliion cach year (3 million in industrialized, 7 million in developing
countrics).! Although it is generally known that smoking is dangerous to health, the magnitude of the worldwide
promatuze disability and death caused by tobaceo use has not been sufficiently appreciated. This totally preventable
cpidemic poses a global health challenge of the utmost urgency - a challenge that calls for vastly strengthened
national action and an intcmationat response mobilizing the strongest possible collaborative, multilateral action.

3. As of the 1990s, at least 91 countrics have enacled national tobacco control legislation, and subnational
lezislation is common, Faced with the persistencee of the tobacco pandemic, many countries have strengthened their
statules. Many governments have raised taxes and therefore prices of tobacco products, some allocating a perecntage
of the increased revenues to cducation on tobaceo use, Evidenee on the danpers of environmental tobacco smoka
has led to vastly expanded restrictions on smoking in public places, workplaces and public transport. Recognizing
the risk of nicotine addiction in children and adolescents, povernments arc acling 10 prevent young people from
taking up smoking.’

4. But the challenge ahead is daunting. Many developing countries have weak legislation or nonc at all, while
the multinational tobacco companics, faced with declines in smoking in industriatized counlrics. aic largeting the
developing, newly industrialized, and formerly socialist countrics as lucrative markets.® As development oceurs, as
transition 1o market economics proceeds, and us incomes rise, the populations of these countrics will become
incrcasingly vulnerable to the aggressive and deceptive marketing practices of the rnultinational tobacco companics.
Al the same time, the risk to the people of industrialized countrics continugs, unless current smoking practices
change.

WIIO s leadership

5. WHO's leadership has been pivotal in the global battle against tobacco. The resolutions of the World Health
Asgsembly from 1970 to 1995 (discussed below in paragraph 13a), the WHO Expert Commitice reports on tobaceo,
the information provided in WHOQ publications, the establishment of World No-Tobacco Day, the important work
of WHO Regional Offices, and the consultations and technical assistance provided by the WHO Programme on
Tobacco or Health have developed stratepics and energized national governments to combat the tobacco cpidemic,
WHO has reached out W other agencics in the UN systom and to nongovernmental organizations o cnlist and
support their anti-tobaceo cfforts.”

Meed for stronger action

0. Bul ¢ven stronger action is needed. Global tobaceo trade and international tobacco investment have promoted
the Lobacco epidemic in scveral ways. Aggressive adverlising by the multinational tobaceo conglomerates and
targeling of suseeptible populations, including women® and young people,” increase domestic demand globally.,
Export subsidics and political pressurc by the major exporting nations, particularly the USA, 1o open the markets
of developing countrics (o transnational tobaceo interests, has led to changes in umporting countrics that, collectively,
reduce the price and increase the demand for cigarcttes.” Increases in obacco import quotas, lower lari{Ts on tobacco
products, and proliferation of new foreign brands increase the supply of cigarcttes and lead to lower retail prices and
increased demand ®
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7. The tobacco cpidemic has worldwide repercussions not only for the developing, newly industrialized, and
formerly socialist countries but for industrialized countrics as well, With some transnational conglomerates making
up 0 60% of their profits (rom sales in developing nations, some authoritics have stated that "these profits are boing
used, at the very least, to atlempt to maintain current levels of consumption in developed countries through targeting
some vulnerable groups, including voung people and cthnic minoritics,"®

8. Objective conditions of international life, reflected in the rapid rise of the international mass communications
media, further indicate the ¢ver-imereasing urgency and imerdependence of global tobacco control efforts. For
example, certam nations, including fecland and Ttaly, which have banned tobacco adveruising, have experienced the
problem of advertising "overspill" from other countries,'” Foreign magazines and newspapers and new mass
communications media, such as cable and satcllite television, restrict the ability of nations to control tobaceo
advertising within their sovercign borders. For example, onc type of lobaceo advertising that 1s gencrally allowed,
even in countrics with total bans, is advertising in foreign publications. Hence the guestion of controlling tobacco
advertising and promotion is really an international one.  Tobacco advertising in any country will not be truly
regulated until it 15 controlled in all nations.

9. Marcaver, the tobacce epidemic has global environmental repereussions that affeet all countries, both
incustriaiized and developing. The ceological damage inflicted by burning large seclions of rain forest in order 1o
process lobacco leaves' and the use of firewood for tobaceo curing in the developing world lead to deforestation and
to what the Exceutive Dircctor of the United Nations Environment Programme called in 1977 "the poor man's energ
crisis."?

td The tobacco pandemic is an intemational coneern, calling for urgent global action, cooperation, and a global
regulatory approach inorder to protect the people of both industrialized and developing countries. Recognizing this
critical need, the Ninth World Confercnee on Tobaceo and Health in 1994 adopted a resolution urging national
governments, munstnes of health, and the World Health Organization unmediately to initiatc action to prepare and
achicve an International Convention on Tobaceo Control 1o be adopted by the United Nations as an aid to
implementation of the Intemnational Stralegy for Tobacco Control adopted by the Conference (Annex 2). In Junuary
1995, the WHO Exceutive Board responded to the Conference's resolution for un international stratogy for tobaceco
controf and requested the Director-General 1o report to the Forty-ninth World Health Assembly "on the feasibility
of Initiating action to prepare and finalize an International Convention on Tobuceo Control 1o be adopted by the
United Nations, taking into accownt existing international trade and other conventions and teeatios. " in May 1995,
the World Health Assembly adopted WITA48.11, thus initiating practical consideration of the various alternatives
for an cffcctive infernational instrument for tobaceo control.
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II. CONTENT OF AN INTERNATIONAL INSTRUMENT

[T In a world order dominated by independent nations, international organizations can have only a limited
influence on the conditions that have created the tobacco pandemic, Notwithstanding this political ¢ircumstance,
WHO can promote and guide governmental action through the development of international tobaceo control
instruments and supporting institutions. As will be discussed in Seetion IV, the development of international tobacco
control instruments can have a meaningful impact in motivating national leaders to rethink prioritics and, perhaps,
dir¢el resources Lo regulating tobacco through national law and policy.

12, An intcrnational instrument represents both a conscnsus of nations and a goal that the world community
sinves 10 achicve. Crucial o its development arc (a) the scicnce base for its adoption and (b} its political fasibility.

Science base for an internztional instrument for tobacco control

13, The science base for an international instrument for tobacco controt has been uncquivocally established.
Hundreds of scientific studics, rescarch findings, governmental reports, and pronouncemenis of professional
organizations agree that tobacco use is the largest single causc of preventable premature death and discase.!! A
series of articles in the 19 July 1995 issuc of the Journal of the American Medical Association analyzes previously
unavailable documents of the tobacco industry showing that the industry recognized more than 30 years ago that
nicotine is addictive and tobacco smoke is carcinogenic but concealed this information from the public.”® Coneluding
the senies, the officers and trustces of the American Medical Associalion stated that "there is a massive body of
cvidence, derived from many scientific disciplings that tobaceo is addictive and kills smokers” and called for
“removal of this scourge from our nation and by so doing sct an example for the world "®

Paolitical feasibility of an international instrument

4. The content of any international instrument that is adopted must be politically acceptable to a significant
number of nations and have the potential of alse becoming acceptable over time 1o many more. In the field of
tobacco control, an international instrument faces two principal political constraints, First, the economic and political
power of the multinational tobacco conglomerates and their tenacious opposition o any regulalory measures to
restrict tobaceo use may inhibit the adoption and implementation of an international instrument. Ranged against the
power of the industry, however, is recognition of the urgent public health needs of nations. Second, tobacco
producing nations, dependent on tobaceo production for employment and revenue, may be reluclant to support an
international instrument for obacco control, OF the 120 tobaceo-producing countrics, at least 90 are devcloping
countries for which tax revenuce and hard currency [rom tobacco are imporiant. This cconomic concarn of tobacco
producing countrics may be Iessencd, however, by policies of international agencics. For example, FAO 1s ready,
subject to availability of funds, to assist governments in investigating options (or crop diversification away from
tobacco. The World Bank docs not lend dircetly or indircctly, invest or guarantes investment or Joans for tobaceo
production, processing and marketing. !’

15, The political feasibility of an international instrument involves two questions: (a) can an inicrnational

mstrument {non-binding or legally binding) be developed at all? (b) if so, what should be the content of such an
instrument?

(@)  Anon-binding international instrument (resolutions or voluntlary code of conduct) 15 probably quite
fcasible politically. Such an instrument does not require national governments to enact legizlation or lake
other action but rather expresses a goal or ideal that most governments would endorsc in the abstract. A
binding instrument (regulations, a framework convention with protocols, or a comprehensive convention or
treaty), however, will probably face the question of political feasibility. The history of UN law-making
indicates that for a binding instrument to be adopted a few power[ul nations need to support it imbally. Also,
will developing countrics with a dependence on tobaceo production oppose a binding instrumenl or rather find
it of help i encouraging the enactment of national legislation?
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(b  Turning to the question of the content of an international instrument, we recognize that the more
gencral or the more limited the content of the Instrument is at least initially, the greater wall be its acceptance
by a larger number of governments,

Scope of an internatienal instrument

16.  Therefore, the possible scope of the content of an international nstrument may well differ for a non-binding
imlernational instrument from that for a lepally binding instrument. Considering first & non-binding instrument, we
may look to two sources: (a) resolutions of the World Health Assembly over the past 25 years and (b) tobacco
conirol lepistation enacted by Member Stales and cconomic policics that they have adopted to combat tobacco use.

(@)  From 1970 to 1995, the World Health Assembly cnacted 14 resolutions which demonstrate the
leadership role that WH( has undertaken. The resolutions call for bans on tobacco advertising and
promotion, achicving smokefrce public places, workplaces, and public transport, preventing smoking by risk
groups, such as pregnant women, lactating mothers, and children, preventing smoking by young people,
inereasing the real price of tobaceo, encouraging crop diversification away from tobacco, strengthoning
cducation concerming tobacco, and other measures. The resolutions repeatedly stress the need for information
and cducation on the risks of tobacco use, for moniloring the prevalence of smoking, for mulliscoloral,
comprchensive tobacco control strategics at the national level, and for colluboration with the Foud and
Agricultural Qrganization (FAO), the Eeonomic and Social Council of the United Nations (ECOSQC), and
other relevant UN and nongovernmental azencics al the international level.

(b) A clear domonstration of the pelitical feasibility of a non-binding inlernational instrument for tobageo
control is provided by the leaislation and economic policics adopted by 91 countrics in the world,"” Without
detailing here the content of these laws and policies, we present Summary Table A showing the number of
countrics and territorics, by WHO region, with Jegislation to control the production, sale, and promotion of
tobacco and Summary Table B showing the number of countries and territorics, by WHO region, with
fegislation to influcnce smoking praclices (Annex 3).

17.  In Table A, for cxample, it is a significant achicvement that 27 countrics have enacted a virtually total ban
on all tobaceo advertising, but only three countries in the African Region and only two in the Region of the Americas
have adopted this restriction so cssential 1o reverse the smoking cpidemic among womer and young people and 10
stop the assault of the tobacco industry on developing countrics. In Table B, for example, 34 countrics have cnacted
restrictions on smoking in the workplace, but in several regions very few countrics have this protection for their
workforce, Thus, significant progress shows the political feasibility of enacting tobacco controls, but the unsven,
erratic action by different povernmenis also demonstrates the urgent need for (urther encouragement (O CXCTCISE
political will on the side of health, such as would be provided by an international instrument for tobaceo control.

i%.  Considering sccondly the scope of a legally binding instrument, we may first cxamine the universe of possible
substantive clements in a tobacce control programme recommended by the Ninth World Conference on Tobacco and
Health (Annex 2) and then narrow these recommendations 1o the sajient prioritics. In the category of control of
manufacture, sale and production of tobaceo, the Ninth World Conference recommended:

a ban on all dircet and indircct advertising

blocking future marketing imtiatives of the industry

cffective health warnings and generic packaging

regulation of tar and nicotine contents

economic policies (increased taxes, abolition of subsidics, allernative cconomic, agricullural, and international
trade policics).

In the category of changing smoking behaviour, the Conference recommended:

legislation to prevent smoking by young people
smoke-free public policies
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mtensive health cducation and information to young people and adults

aid for smoking cessation
effective national monitoring of the tobacco pandemic.

Since this broad array of recommendations may not be politically feasible for many counirics, particularly

developing countrics dependent on tobacco production, it may be advisable initially to adopl an international
mstrument that is more limited in scope than the recommendations of the Ninth World Conference. We therefore
present the following prioritics as defined by WHO resolutions and world conferences held over the VCArs:

L4

20.

legislation

to ban all advertising, promotion, and sponsorship of tobaceo products

to achicve smoke-free public places, workplaces, and public transporlation

Lo prevent nicoting uddiction in children and youth and prevent smoking by nregnant wormen

ceonomic policics

to increase tobacco taxes above the level of inflation and allocatc a proportion of the increased revenuc to
lobacco control activitics

to decrease tobaceo production and proteet tobaceo growers through crop substitution and development of
alternative off-larm cmplovment,

One approach to detenmining the content of an internationa) instrument is to view such an intcrnational effor

as a dynamic process. Achicvement of an interational instrument does not neeessarily mean adoption of 2 fully
developed, comprehensive, ideal instrument valid for all time, present and future. A more feasible strategy, endorsed
by the authors, may be to begin a process of gradually and incrementalty developing a consensus on tobacco control
measures, adopting first a non-controversial decluration of agreed-on policies ang simultancously or progressively
moving io meusurcs of wider scope and increased strength. Such a dynamic approach, 1f adopted in advance, would
permit the process Lo keep pace with political realitics for tobaceo control in the Member States and al the same time
progress systematically to the lonp-range goal of a smoke-free world.
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. LEGAL AUTHORITY OF WHO AND THE UN TQ DEVELOP INTERNATIONAL
INSTRUMENTS

Al Legal authority of WHO

21 As the premier authority on world health matiers, WHO has a uniquc capacity to scrve as a platform for the
creation of intcmational instruments relevant (o tobaceo control. The Orgamization’s jurisdiction is bascd primarily
upon responsibiiities assigned by relovant international instruments, including the United Nation's Charter and
WHO's Constitution.

22 The foundation of WHO's unique authority to cncowrage the development and implementation of an
international tobaceo control instrument is the Qrganization's affiliation with the United Nations system as the
premier specialized agency in health matters. The structure of the relationship between the United Nations and WHO
18 grounded in the United Nations Charter,™ and, in particular, on those seetions that deseribe the objcctives of the
United Nations. Articic 55 of the United Nations Charter describes the gouls that the United Nations has pledged
1o promote among s members, including "solutions of international ceonomic, social, health and related
problems...."" As the spoctalized agency with the primary censtitutional dircetive of acting as the “directing and co-
coordinaling authorily on international health work,"™ WHO has the cardinal responsibility 10 implement the aims
of the Charer with respect to health,

23, WHO has the legal capacity™ 1o initiate discussion among Momber Stales and serve as a platform for
mternational standard-setting cfforis in relation to global tobacco control. WHO's Constitution confers authority
upon the World Health Assembly to develop three types ol instruments: (1) conventions under Article 19: (2) non-
binding recommendations under Article 23; and (3) regulations under Article 2 1, although WHO's authority under
Article 21 s strictdy limited™ The scope of WHO's authority to encourage member nations to adopt
recommendations (Article 23) or conventions (Article 19) extends 1o any matier within the competence of the
Organization. Article | of WHO's Constitution proclaims that the "altainment by alf peoples of the highest possible
level of health” is the objective of the Organization. Hence, WHC has broad legal authority to encourage member
nations to adopt recommendations (Article 23) or an international tobaceo control convention or agreement (Aricle

19),

24 On numecrous occasions WHA has utilized its constitutional authority 10 develop non-binding
recommendations under Article 23. For example, in 1981 the Twenty-fourth World Health Assembly adopted the
intemational Code of Marketing of Breast-milk Substitutes as a recommendation under Article 23.% In addition,
the Organization regularly adopts technical recommendations which. because of WHO's reputation for technical
expertise, cor imand much aitention in the inlemational community, With respeet to tobaceo control, since 1970 the
World Healll Assembly has adopted many resolutions recommending specific policies and strategics to prevent
avaidable deaihs and disability resulting from the use of tobaceo. ™

25, The World Health Assembly has also adopled two international regulations under Article 21 of WHO's
Constitution. The first of these, adopted initially in 1948, were given the short title of the Nomenclature Regulations.
The second, first edopted in 1931, were renamed the International Health Regulations in 1969,

26, The World Health Assembly has not cxercised its autherity under Article 19 to adopt conventions or
agreements with respect to any matter within the competence of WHO. Rather, WHA has only implemented Article
19 with respect 1o formal and admunistrative mattcrs.

B.  Legal authority of the UN

27, Although WHO is the premicr authority on world health matters, the United Nations General Asscmbly has
overlapping jurisd'cion within the field of international health. As deseribed above, Article 55 of the United Nations
Charter deseribes the goals which the United Nations has pledged to promole among its members, including
"solutions of international economic, social, health and related problems...." Since a significant improvement of
the world's health may be attained if the global problem of tobacco consumption is alleviated, the General Assembly
has legal competence to address the issucs of global tobacco contral,

mﬁi\iw Wl
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28.  Acting within the framework of the United Nations Charler, the Cieneral Assembly has the capacity to study
and discuss the international problems of tobacco, promulgate non-binding recommendations designed Lo promote
global tobaceo control efforts, and provide a forum for the negotiation of & multilateral tobaceo control convenlion
that cstablishes law for the partics to the instrument,

29, Article 13(1)(b) comumands the General Assembly to "mitiate studics and make recommendations... promoting
international cooperation in the.. health [ficld]." Most Geperal Asscmbly resolutions are non-binding, but their
acceptance by a majority vote provides a basis for the progressive development of the Jaw. ™ In addition, Article
13(1)(a) of the UN Charler empowers the (iencral Asscmbly to “nitiate studics and make rcecommendations. ..
encouraging the progressive development of international law and its codification." Although the General Assembly
lacks cxpress legislative powers, it hag discharged 1ts obligation to ¢ncourage the "progressive development of
international law and its codification” by acting as a facilitator for the creation of international Iegislative rulcs
through the traditional treaty-making process. 1t has done this primanly by convening conferences open to all UN
members,

30,  The General Assembly has addressed global health coneems in a number of non-binding recommendations,
typically in the form of resolutions or declarations. Scveral resolutions and declarations of the General Assembly
have included consideration of the heaith concerns or right to health of particutarly vulnerable populations and
persons with physical or mental disabilitics. For example, in 1991 the General Assembly adopted a resolution
endorsing the Principles for the Protection of Persons With Mental lllness and for the Improvement of Mental Health
Carce.”® The Principles, drafted in cooperation with WHO, have been described as "the most detailed and
comprehensive international stalement of the rights of people with menta} disabilities to date.””

31, The General Asscmbly has also supported the development of @ number of legally binding conventions that
alfirm the right to health or medical treatment. These agreements include the Convention on the Flimination of All
Forms of Discrimination Against Women™ and the Convention on the Rights of the Child.** The General Assembly
also provided the forum for the promulgation of the Interational Covenant on Economic, Social and Cultural Rights,

the most significant international instrument guarantecing the right to health.*
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V. OPTIONS FOR AN INTERNATIONAL INSTRUM ENT
A, Entroduction

32 Multlateral organizations have developed a varicty of mechanisms to encourage internalional agreement and
action on matlers of global concern. In gencral, there arc two categonics of international instrument that can be
utilized to promotc WHO tobacco strategics: (1) non-binding international resolutions; and (2} lepally binding
international instruments. Within these broad calegorics there arc a number of specific options, The following
provides a bricf summary of international legislative options that can be employed to further global tobacco control
¢florts, with notes on their advantages and disadvantages. This seetion will conclude with an analysis of the impact
of the implementation of any global regulatory effort within the context of the General A greement on Tarffs and
Trade (GATT).

E. Non-binding instruments
(i) Intergovernmentaj resolutions

33, The United Nations and its specialized agencies produce a wide varicty of instruments, including
Recommendations, Guidelines, Standards and Declarations of Principles, which are generally adopted in the form
of intergovernmenta] resolutions. General declaratory resolutions are, for the most part, intended 10 be non-binding
instruments expressing the common interests of many staies in spectfie arcas of international cooperation. Usually,
an intergovernmental resolution makes recommendations to EOVCINMEnts.

34 The key advantage ol a non-binding declaration is its flexibility. A resolution format can cnablc statcs 10
take hmited action or empower them to formulate pregise, restrictive commitments, depending on the nolitical
possibilitics of the governments. Therefore, a voluntary, non-binding multilateral approach to issucs of global
coneern allows states to confront a problem collectively when they do not want to restrict their freedom of action.
In addition, the simplified procedurcs and diminished voting requirements for adopting resolutions may enable topics
of global concern (o receive the attention of the international community faster than they would through multilaterai
treaty-making approaches. The lauer are penerally slower to negotiate, conclude and bring into foree.™ Furthermore,
diplomatic and moral pressure can also be cmployed o cncourage compliance by statc partics to an
intergovernmental resolution.  Hence, international recommendations may acquire international attention and
implementation more casily than trealy norms.

35, Thedisadvantage of utilizing non-binding instruments to alfect national behaviour with respect to tobageo
control s the very informality and non-legal character that makes this approach cffective at first instance. The
customar < forces that generally encourage nations to comply with international law arc lacking in non-binding
instrumen.s. For example, nations arc under no legal obligation to domestically implement the terms of informal
resolutions.  Although a number of nations have adopted WHA recommendations on lobacco control, thesc
resolutions have proved insufficient as an isolated strategy 1o slow the growth of lobacco consumption. In addition,
although WHO has some autherity o monitor state implementation of WITA recommendations,™ the international
machin¢ry typically incorporated in an international convention for monflormg state compliance with the terms of
the agreemient are gencratly absent or not cffectively utilized in such instruments. Also, unlike lreatics, resolutions
cannot address the widespread lack of resources 10 actually implement the (obaceo control measurcs called for i
these instruments. ™ Finally, non-binding resolutions on (obacco may actually inhibit progress towards global control
of tobacco, since their voluntary format cnables nations to relicve some public pressure without resolving or
commuitting to real action,

Comments

36, General declaratory resolutions have been effective in cstablishing normative standards that influcnee the
behaviour of nations, particularly in environmental matters. At times, such imergovernmental resolutions have been
highly persuasive, and the conduct of states has tended to follow the pringiples cmbodied in these non-binding
pronouncements.® The effectiveness of some non-binding international proscriptions in changing the cnvironmental
practices of states has led some commentators to refer to them as "soft-law. "™
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37, In the intemational environmental field, "sofi-law" instruments have also paved the way for the evolution and
subsoquent adoption of binding treaty law (hard-law) by gencraling an on-going diplomatic forum.* Most
intemational conventions related 1o the environment have been preceded by non-binding resolutions or declarations.
It is important to note that not ail resolutions of intergovernmental organizations lcad to the development of
formalized obligations or cven become a significant factor in state practice, However, inlergovernmental resolutions,
parlicularly the resolutions of the United Nations General Assembly which are supported by influcntial states,” can
influcnce state behaviour and lzad to the codification of international law. General Assembly resolutions ofien have
a political significance that can stimulate the law-making process in other inlernationzl organizations.” United
Nations Environment Prosramme (UNEP) has sought to hamess the potential political significance ol General
Asscmbly resolutions, by encouraging ihe General Assembly forum to adopt international environmental pohicy texis
as formal resolutions of the United Nations.™

38 Hence, a non-binding resolution or "soft-law" has two repulatory functions; (1) i may mercly focus on the
sciling of multilateral goals for national conduct thal, although mformal, are intended i@ have some authoritalive
siatus, or (2) it may reflect an increasingly used and dynemic methodology of moving slowly towards the
formalization of obligations in a binding trealy or convention, Despite the disadvantages of non-binding
instruments, the experience of other mternational organizations is evidence of the potential effectiveness of
General Assembly resolutions in modifying state behaviour and indicates that the uiihization of this strategy
as a fiest step leading to a bindiag convention may be an appropriate and effective approach 1o global
lobacco control.

(i) Intergevernmental codes of conduct

39, Intergovernmental codes of conduct arc a particular type of non-binding instrurncnt adopted as resolutions
by Mombor States of internationat organizations. The code label has been attached to a variety of dovices and docs
not have a single sure meaning. Inlergovernmentat codes of conduct adopted by Member States of International
organizations have generally cstablished voluntary, non-binding, often mexact standards or principles for guiding

the behaviow of governments and private eatitics, typically transnatienal corporations. An intergovernmental codc
of conduct may call upon governments to implement the terms of the code through national legislation and cnircal
industry to voluntarily adhere Lo the provisions of the code. Although there arc examples of codes of conduct
adopted as treatics,” discussion here is Timited to codes of conduct thal are recommendations.

40, In the mid-1970s. codes of conduct cmerged as a new mechanism of international relations Lo manage the
increasingly troublosome issucs related to the rapid expansion of multinational busingss activities. Although current
debales on transnational corporation conduct arc not so clevated as they were during the 1970s, a number of codes
of conduct have sinee emanated from various intornational and regional organizations such as the (Organization for
Economic Cooperation & Development (OECD), the UN Economic Commussion for Europe (ECE), the International
Labour Office (ILO), the Food and Agriculture Organization of the Uniled Nations (FAG) and the International
Maritime Organization (IMO). For example, in 1985 the FAQ adopted the Internatiopal Code of Conduct on the
Distribution and Use of Pesticides to address the havards associatcd wilh the use of pesticides in countries without
adequate repulation.™ In addition, in 1981 the World Health Assembly adopted, as a recommendation under Articke
23 of WHOQ's Consiitution, the Intemational Code of Marketing of Breast-mifk Substitutes to address the standards
of advertising, labelling and marketing of infant formula by industry.”

41, "Private” codes of corporate conduct arc also proliferating throughout the developed world. Many
{ransnational corporations, cspecially thosc based in the United States have formulated "private” codes of
environmental conduct.™ cither individually or as an industry-wide initiative. In addition, many governments have
entered into voluntary code of conduct arrangements with transnational enlerprises to address covironmental

concerns™ as well as tobacco markceling and labelling.

42, The advantages of interpovernmental codes of conduct are similar to those of other non-binding instruments
diseussed in section IV (B)(i) above. As is the case for all non-binding resolutions, the very process of proposing
and deciding on an intergovemnmental code ol conduct cngages the attention of governments and creates the
opporiunity to inform and educale the international community about specific global concerns, such as tobaceo, In
addition, an intergovernmental code of conduct can set general standards of corporate conduct withoul compromising
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national sovercignty on specific issues. Hence a code of conduet on tobacco control is likely to be more politically
acceptable 10 nations than a binding instrument. Although interezovernmental codes of conduct are not binding, a
varncty of factors encourage nations 1o comply with their 1erms. Participating states creale expectations as o the
restraints nations will accept on their own behaviour and the obligations they will imposc on transnational
corporations.™

43, Nations can utilizc intergovernmental codes to modify the behaviour of (ransnational enterprises by
tmplementing the terms of 4 code into national law and/or by exploiting the public pressurc aspects of such voluntary
intergovernmental codes as “leverage” to gain advantages in particular confrontations with transnational
corporations.” Some intergovernmental codes of conduct have been quite successful in aftering the behaviour of
nations and transnational enterpriscs. For example, the IMO's Intemational Marilime Dangetous Goods Code,
produced in cooperation with other UN bodics, is widely observed. All major ship owning states have enacted it into
national law.™ As a further example, 122 developing nations have sought to implensent all or part of the aims of
the International Code of Marketing of Breast-milk Substitutes by entening into volunlary arrangements with the
infant-food industry, and many nations have cnacted or arc currently considering enacting legislation 1o end the
distribution of free or low-cost supplics of infant formula in maternity wards

44 In addition 1o the gencral disadvantages of non-binding instruments described in section IV(B)(i) above,
ntergovernmental codes of conduct have additional drawbacks, which suggest that there may be particular problems
in utilizing this strategy as a first step leading to a binding international instrument. Negotiating and implementing
an intergovernmental code of conduct may at times be a particularly slow process that delays effective national and
international action. A severe example is the drafl United Nations Code of Conduet, for Transnationgl Corparations,
which was negotiated from 1976 until the project was suspended by the General Assembly in 1994 %' As is the case
for all non-binding instruments, statcs are under no international legal obligation 1o implement the terms of a
voluntary code of conduct. Hence the customary forces that cncourage nations to comply with intemational law arc
Jacking In an intergovernmental code of conduct.

Comments

45, Despite the disadvantages of non-binding instruments, the global experienee with inlerpovernmental eodes
of conduct is evidence of the potential ¢llectiveness of such codes in modifying state behaviour and indicates that
the utilization of this strutegy as a first step leading o a binding convention may be an appropriatc approach (o
global tobacco control, The code approach performs the important function of cducating and ¢ncouraging nations
to take effective domestic action and provides a forum for the negotiation of a binding international agrcement. In
addition, although voluntary codes of conduct are technically non-binding, the logal effect of all voluntary
iniernational instruments is ultimately measured by their impact on state practice. If a code of conduct is cmbraced
by states and implemented through national legat processes, a voluntary code of conduct can be Just as Imposing on
s treatment of transnational corporations as a binding treaty. Henee, voluntary international codes, like alt non-
binding instruments, can contribute (o the national and international law-making process. Towever, relative to the
other non-binding, "soft-law” instruments discussed above, codes of conduct may have specific disadvantages that
suggest that this volumtary strategy may not be the most appropriatc mechanism (o control tobaceo production and
use,

46. In analysing the valuc of the code approach for addressing plobal tobacco problems, one must assess the
susceplibilily of transnational tobacco corporations Lo international regulation by this approach. Although nothing
in the voluntary natwre of codes prevents states from implementing their principles into national repulation, at times
nations have sought to utilize the leverage aspects of these codes Lo medify the behaviour of transnational
corporations through a varicty of voluntary measures, without resorting to national legiglation. In addition, an
inlergovernmental code may entreat industry to voluntarily comply with the provisions of the code. Depending on
the nature of the regulated activitics and the multinational corporations involved, these voluntary sirategies of code
implernentation can be highly cffcctive, As deseribed above, 122 developing nations have sought to implement all
or part of the aims of the International Code of Marketing of Breast-milk Substitutes by entering into voluntary
arrangemcents with the infant food industry. ™
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47.  However, given the extraordinary intransigence of the lobacco industry, there is considerable evidenece that
such voluntary arrangements wilh indusiry are insufficient to control tobacco industry practiccs. The global
expericnce with "private” codes of conduct with respect to tobaceo indicates that the tobacco industry does not tend
to comply with "private," voluntary agreements controlling tobacco advertising and promotion in developed
counirics. Clearly, whers there arc powerful and organized industry interests al stake, such as in the case of tobaceo,
there are strong incentives for industry to avoid compliance with the provisions of a voluntary code of conduct
wherever possible, CGiven the fact that "private” codes of conducl on tobacco acvertising and promotion have had
limited cffectiveness in industrialized states where tobaceo issues have high visibility, the cffectiveness of such codus
in doveloping states, wherc they are necded most, 1s questionable,

4% The plobal experience with other intergoveramental codes of conduct and "nrivate" cnvironmental codes, 1n
cases of powerful and orpanized industry interests, further illustrates the difficulty of utilizing a code approach that
calls for voluntary industry compliance as a stratcgy for global tobacco control. For cxample, fow countrics have
implomonted the FAG Code of Conduct into national law, and it has been widely abused by multinationul enterpriscs
in devcloping states ™ As a further cxample, in the context of "private” cnvironmental codes of conduct, observers
have noled that corporations tend to comply with such codes in developed nations, but that transnational cnierprises
do not generally abide by code provisiens in developing countrics,”™

49, Although the other "sofi-law” instruments described in section TV(EB) above are also non-binding and may
lead nations 10 enier into voluntary arrangements with the tobacco industry rather than implementing national faw,
sary to negotiate and adopt a code of conduci may posipone
effective national and intermational aclion on tobacco control for a number of years.  Hence, while ao
infergovernmental code of conduct may be an appropriate first siep leading to a binding agreement, piven
the enirenched interests of global tobacgo conglomerates and the adverse experience of numerous nalions
with voluntary agreements with the tobacco industry, such a code is unfikely te be effective, at least as an
isolated strategy, in reducing worldwide prevalence of tebacce use. In addition, reiajive to general
declaratory resolutions, the code of conduct approach to tobacco control may considerably delay and,
pechaps, obstruet effective nationz! and international legal action to control the tobacce pandermic.

C. Legally binding instruments

50, Treatics arc the most froquently utilized method of creating Iegally binding inlernational standards, Pursuant
{0 the Vienna Conventions on the Law of Treatics, a treaty is defined as "an international agreement concluded
between staies in written form and governed by international Jaw, Whether embodicd in a singlc instrument or In
two or more related instruments and whatever its particular designation."” Treaties arc essentially inlernational
insteuments, in whatever form, between laies, or beiween states and international organizations, govenied by
intemational Taw. They can be called by a variety of names, including treaty, convention, protogol, covenant or pact.

51 Asasubstantive source of international Taw that creales legally binding obligations on participating states,
multilateral conventions and other international instruments have specifie advantages as a regulalory stratepy for
tohacco control relative to non-binding intergovernmental resolutions, Whether governments obey the rules ol law
with respeet 10 tobaceo control or any other international norm depends, of course, upon 2 number of variables within
and outside the conlext of the law.™ However, Oscar Schachter, an eminent aulbority on international law, has
commented that stales, powerful and not so powerful, tend Lo observe international law most of the time, cven when
it is not in their immediate interests 1o do $0.” In addition, cogent international norms may be implemented in states'
domestic legislation and can be used by domestic courts as cvidence of standards, the breach of which can give rise
to responsibility and damage.

52, The expericnce of multilateral environmental organizations that have achicved some suceess in scrving as
platforms for mtemational standard-sctting may serve as a precedent for elobal ¢fforts to control the smoking
epidemic ® The United Nations and its agencies, including the UNEP and the IMO, have become key catalysts,
sponsors and coordinators for multiiateral cvironmental nogotiations, stimulating international consensus and acilon
on 2 wide range of global environmental concerns through the traditional treaty-making process. For ecxample, m
e Montreal Protocol on Substances that Depiete the Ovone Layer o the Vienna Convention for the Proteetion of
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the Ozonc Layer,™ UNEP fostered a broad consensus among nations on measurcs 1o safeguard the depletion of the
44
ozone.f

33, The ability of intemational organizations through the treaty-making process to encourage and assist nations
tn overcoming powerful and organized industry resistance to regulation is evidence of the important role that
mternational law-making could play in efforts o regulate the activitics of the transnational tobacco conglomerates.
For example, the IMO, through the organtzation of a powerful coalition of statcs, has {acilitated the ability of nations
to overcome the resistance of influential o1l and shipping interests and foster international agreement and action on
measures to control marine pollution.* Indeed, every international environmental agreoment has some substantive
implications {or industry,

54, An cmerging arca of international legal activity relevant (o global tobacco control ¢fforts are rules and
guidelines related to corporate advertising. OF particular note is the 1989 EC Dircetive on the pursuit of television
broadeasting activitics, The Broadeasting Dircetive cstablishes minimum standards for, inter alia, television
programme and (clevision advertising content and provides that "television advertising shall noi . encourage
behaviour prejudicial lo the protection of the cnvironment, "5

33 International law-making as a strategy for global tobacco control does have st enificant disadvantages. For
example, an important drawback of the treaty-niaking process is that it is generally slow and delays oceur frequently
before a trealy is signed by the partics. In addition, a treaty onee si encd, must undergo a lengthy process of national
ratification by the required minimum number of partics before it cun enter into force. According Lo a 1971 United
Nations lnstitute for Training and Rescarch (UNITAR) studv, muliilaterat treatics generally do not become effective
until twe to twelve years afler formal agreement has been reached, the average period being about five years ®
Although international organizations have now developed a variely of techniques to deal with the shortcomings of
the law~muking process and cncourage brisk international commitment on cogent environmental standards ® the
conventional treatv-making process is still somewhat slow and cumbersome,

56, Perhaps the most significant drawback ol a treaty approach to plobal tobaceo control is the possible absenee
of global political support for binding international rules. Although treatics are a useful medium for intermational
norm-making, many cither do not enter into foree or de so for only a limited number of states. In the absence of a
supra-national authorily, both the codification and implementation of international law depend upon the will of
states, (iven the polities of global tobaceo control, efforts to develop a bindin g international convention on tobacco
may be considered by many nalions as an inappropriate interference with the domestic affairs of states. Singe only
states that consent contractually (o an int¢rnational convention arc bound by i1, there may be considerabie dif] Nculty
i ensuring international suppart for a global tobacco control convention,® Treaties thus present problems as
vehiele s for changing rational behaviour as opposed 1o simply codifving existing state practices.

37 The success of UNEP, the IMO and other international erganizations in stimulating national action
on eaviro mental concerns demonstrates that, despite the political reality of the state system, international
organizations can actively influence member state decision-making by serving as a platform for the creation
of legally binding conventions.” The wtemational repulation of ozone depleting substances i the Vienna
Convention and Montreal Protocol sels a critical precedent for tobacco control ciforts. These international
regutations murk the first time the international community has sought to limit the production and usc of a particular
man-made produet.  This effective model of intemational standard-sctting can be utilized by WHQ, as global
conscnsus for binding miernationat rules develops, to prevent tobaceo related diseases,

38, Inresponding to the international community's demand for rapid and effeetive law-making, the treaty has
become a flexible concept encompassing extremely diverse manifestations of state consent to be bound by proposcd
rules. The remainder of this section describes and analyzes the advantages and disadvantages of particular forms
of legaily binding international instruments; (i) comprehensive treatics or conventions, (13) the convention-protoco!
approach; and (it} international regulations under Article 21 of WHO's constitution.
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{1} Comprechensive treaties or conventions

59, One form of a treaty can be described as comprehensive, in that it lays down clear, detatled and specific rules
capable of being cnacted instantly into national law. ‘The United Nations Convention on the Law of the Sca’ is a
primary example of a comprehensive convention. The convention is intended Lo govern all uses of the ocean in a
single instrument,

60.  In addition 10 the gencral advantages of the treaty form described in section BV (C) above, the comprehensive
convention has the specific advantage of encouraging state action by seiting forth elear and detailed rules to govern
the activitics ol states. As a number of commentators have observed, the sense of obligation to observe international
law is directly related to the copency of legal norms, the extent to which they clearly prohibit or permit partcular
conduct,”™ Broad, pencral rules cen vitiate the sense of obligation of nations to obey the rulc of law,

61.  In addition to the general disadvantages of tcaly-making approachcs described in seetion [V (C) above,
thers are decisive barriers to ulilizing the comprehensive convention approach as 2 model for global tobacco
rentrel. While povernments may in principle supporl a comprehensive approach to tobaceo, political consensus
on the contonts of an international instrument may be [imited by varying political feasibility in different countrics,
discussed above. Hence, there may be particular difficulty in gathering global support for a comprehensive
convention for tobacco control. Assuming the exisionce of sufficient support for a comprehensive convention, thore
are additional problems in securing widespread ratification of the instrument without significant reservaiions. The
cxpericnee of the Law of the Sea Convention also shows that an ambitious, comprehensive format that sceks Lo
resolve all substantive issucs in a single instrument may result in stalled negotiations, On 16 November 1994 more
than 25 years after ncgotialions of the Convention began, the Law of the bea Convention entercd into foree.”

ity Convention-protoce! approach

62, A more {easible treaty strategy for global tobacco controi is the {ramework convontion-protocol approach.
Unlike the comprehensive agreement pursued in the Law of the Sca Convention negotiations, the convention-prolocol
approach does not try to resolve al the subsiantive issucs in a single document; rather it divides the negotiation of
separate issucs into separale agreements, States first adopt 4 framework convention that calls for cooperation in
achieving broadly stated goals, with the possibility that the partics to the convenuion will conclude separate protocols
containing specific measures designed to implement these goals.

63.  Although the convention-protocol approach has roughly all the advantages and disudvantages of ihe treaty
approaches deseribed in Section [V (C) above, its main advaniage as a treaty instrument is that it 1s likely to be more
potitically accoptable than any other binding approach to global Lobacco control. Although Lechnically bindmg,
framework conventions actually {21l somewhere belween non-binding resolutions and treaty law, since they conlamn
no explicit obligations. Nevertheless, the framework convention creales an institutionalized forum lor cooperation
and negotiation for implementing protocols containing detailed obligations.  As such, the development of a
framework convenlion may be morc likely 10 seeure political consensus and significant action on tobacco control than
any other form of binding instrument.

64, 'The double-track eonvention-protocol approach has been used commonly and, at times, successiully to sceure
international agreement and action on environmental matters.” One of the carliest models in this ficld was the 1979
Convention on the Conservation of Migratory Specics of Wild Animals.” The most clfective application of this
method was the Vienna Convention for the Protection of the Ozone Layer, the Montreal Protocol, and the London
Amendmonts to the Montreal Protocol, in which UNED fostered broad political consensus among nations for
mcastres Lo safeguard depletion of the ozone layer. The development and implementation of the Montreal Protocol
has been described by one authorily a5 a "remarkable achievement,”™

5. The disadvantages of the convention-protocel model are similar to those of other treaty forms. Most
importandy, there may not exist, at least currently, political consensus for any type of binding Int¢rnational
instrument, In addition, the convention-prolocol approach has other drawbacks. For example, although the treaty-
making process is goncrally slow, the convention-protocol approach may be a particularly sluggish form of law-
making since sccuring international agreement and conerele national action takes at Icast two sets of international
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negotiation and national ratification for the framework convention and an implementing prolocol, rather than the one
scl typical of other treaty forms.”

66.  Another potentially critical drawback of the convention-protocol approach is that, like non-hinding
instruments, il may actually inhibit progross towards global control of tobaceo: the broad format of the framework
convention enables nations to relieve some public pressure for action without resolving or commiiting to taking
conerete steps to control tobacco production and consumption. Henee a framework convention is a fairly cost-froc
enierprise for participating statcs. However, intemational environmental organizations have developed various
techniques to deal with this shorlcoming of the convention-protocol approach to cncourage intermational commitment
and action on cogent Implementing protocols™ that can be utilized by WHO to secure consensus and action on
implementing protocols to an international tobacco control convention,

Comments

67, The framework convention-protocol approach may be particularly well suited to efforts to secure
global agreement and action on the tobacco epidemic because this model can be a continuous and dynamic
process of law-making, The modern environmental framework conventions and their unplementing protogols are
designed and implemented along conventional, predictable lings. Therefore, the successful expericnes of other
multilateral organizations can be utilized by WHO as a model and guide to WHO's endeavours to develop and
implement an international framework convention and protocols on tobacco control,

68.  Although both the United Nations General Assembly and WHO have the legal capacity to serve a3 a
platform for a framework convention on tobacco control, we propose that such an instrument be drafted,
negotiated and implemented under WHO's auspices, The General Assembly can serve an important role In
stimulating law-making through the promulgation of a non-binding resolution on tobacco control that Cneouragcs
nations to adopt and implement a framework corvention on tobacco developed under WHO auspices,” However,
the General Assembly has neither the neecssary expertise nor, perhups, the time o engage in standard-sciting in
relation to tobacce control. In favour of the General Assembly's sponsorship of a framework convention is its ability
to involve other specialized agencics of the United Nations in the development, content, and miplementation of a
framework convention, but WO can also enlist that support as it has donc in the past. Most importantly, WHG
has the legal capacity and the public health oxpertise to encourage nattons 1o promptly adopt a framework convention
and implementing protocols on tobaceo control as global political consensus for these instruments devclops. As the
premier authority on world health matiers, WIO has a unique capacity and the extraordinary opporiunity
to serve as a key calalyst, sponsor and negotiator for 2 framework convention ¢n tobacco control.

{(1i1) International regulations
69, Still another legistative strategy for international tobaceo control is the development and implementation of
global tebacco control regulations pursuant to Article 21 of WIHQ's Constitution ® Article 21 provides, inter alia,
that:

The Health Assembly, shall have the authority (o adopt regulations concerning:

{(d)  standards with respect 1o the safely, purity and potency of biological, pharmaccutical and similar
products moving in interngtional commeree;

(¢)  advertising and labelling of biological pharmaccutical and similar products moving in internations
COMMICTCE.

Assumng that tobacco is a "biological pharmaccutical [or) similar” product, as the tobaceo industry has admitted ®
Article 21 provides authority to WHO Lo cstablish standards with respect 10 tobaceo moving in intemational
COMMEree,

70. Asaformal source of international law, the advantages of an Article 21 approach arc similar to those of all
treaty forms desenibed in Section 1V (¢) above. In addition, an international regulatory approach has certain
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procedural benefits. Unlike the typical treaty-making processes, which are slow and often cumbersome, international
repulations are a fairly fast-track approach to international tobacco legislation. Whils the adoption of conventions
and agrecmcnts requires a two-thirds vote of the World Health Assembly, regulations arc adopted by a mere majority
of the members present and voting. In addition, although conventions become law only [or Member States that
contractually cormmit themselves, WHA regulations automatically come into force for all Member States, excopt for
those statcs that notify the Director-General of WHO of rejection or reservations within a specified period of time.™

71, There are a number of disadvantages with the regulatory approach which substantially limit its ulalaty for
global tobacco control. Importantly, the legislative scope of international regulations is highly restricted. Hence,
an Article 21 repulatory technigue can never serve as a comprehensive interrational framewerk to address
many of the critical issues of global tobacco control. ko addition, there may be significant problems in
ensuring political support ameng Member States for an Article 21 rezulatory approach to control tobacce
use,

Comment

72.  Although Article 21 provides broad authority to WHA 10 adopt international regulations, 1L 15 important to
note that WHO has encouraged the formation of binding international regulations only in very imited and traditional
contexis and has never ulilized its authority under Article 21 (¢) and (d).** In the abscnee of conscnsus, cven ir
repulations are adopted by 2 simple majority of Memboer States, the probubility of rejection or sigmficant rescrvalions
i the instrument would render it “cither without practical effect or, at best, extremely difficult o administer,""

D.  Relation o existing trade agreements organization

73, Although a more detailed analysis is necessary, it may be reasonable to assume that GATT/World Trade
Organization (WTO) obligations should not inlerfere with the capacity of states to adopt and enforee naticnal
measurcs thal give ellect to the principles and the aims of an international tobaceo control instrument, Article XX
of the Text of the General Agreement,”® which concerns general exeeptions, states:

Subject to the requirement that such measures are not applied in a mapner which would constitute o
means of arbitrary and unjustifieble discrimination herween countries where the same conditions prevail,
or a disguised restriction on international trade, nothing in this Agreement shall he construed to prevent
the adoption or enforcement by any contracting party of medsures...necessary to protect human...health
jor] necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement... (emphasis added).

74, GATT has claborated on the implications of this provision in the context ol national tbaceo control
regulations in a 1990 case involving Thailand's ban on cigaretie imports and advertising.” The GATT pancl ruled
that Thailand rust allow cigarctic imports, However, GATT went on 1o delineate poleics that Thailand could adopt
applying Lo both domestic and imported tobaceo, 1n licu of an impert bun and be cansistent with GATT obligations.
Thesc national measures include ad valorem taxcs, adverlising bans, price restrictions, ingredient disclosurcs, strong
wanmng labels, and even a ban on brand name and imagery.

75 Thisis the first GATT decision on manufactured tobacco products, and it has sct a eritical procedent for other
countrics, The case sends a clear mossage that nations have an international right to proteet health in w manner that
docs not discriminate botween domestic and imported tobacco. Henee, broad regulatory measures can be included
in a global instrument on tobacco conirol and adopted und implemented by nations worldwide without viclating any
GATT/WTO requirements.

76.  Tothe extent of any conflict between the GATT/WTO and the national implementation of the provisions of
a birding lobacco instrument, a tobacco control convention ¢an trump the GATT/WTO via the later in time rule of
international law.” Article 30 of the Vienna Convention of the Law of Treatics provides pencral rules goverming, the
relationship of successive treatics. ' When the provisions of two treatices arc in conflict, the later in time provaiks, 4s
between partics to both, unless one treaty expressly specifics otherwise. Il a stale is a parly to only onc of the
ircatics, under Article 30(4)(b), only that treaty governs.™
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77. The Director-Ceneral of the World Tnicllectual Property Orzanization has advised the Dircctor-General of
WHO that the Paris Convention for the Protection of Industrial Property makes the registration of 2 mark
mdependent of the question as 10 whether goods o which such marks is to be applied may or may not be sold in the
couniry concemned. The Convention obliges contracting partics to register a mark even where the sale of the goods
to which such marks is to be upplied 15 prohibited, limited or subject to approval by the competent authoritics of such
States.™ Therefore, the adoption of an international instrument pursuant (o which States would ban or restrict the
usc of tobaceo trade marks on dircet or indirect tobaceo advertising, or on tobacco or non-tobacco products, would
not conflict with the Pans Convention, provided that those restrictions did not interfere with trade mark registration.

78 The agreement on trade-related aspects of intellectual property rights forms part of the World Trade
Agrcement and comes Into force on | January 1096 %
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V. IMPLEMENTATION OF AN INTERNATIONAL INSTRUMENT

Al Role of WHO

79.  This document has shown that WHO has the lcgal capacity and public health expertise to scrve as 2 key
catatyst, sponsor and negotiator for a multilateral tobacco control instrument that details national obligations. In
order to ensure that ¢fforts Lo develop such an international instrument are not purcly symbolic, WHO must establish
mechantsms to overcome the lack of capacity or the low levels of concern among some governments as well as
resistance to regulation by transnational tobacco corporations. This section details some of the specific strategies
that WHO can employ Lo cncourage national implementation of a binding or non-binding international tobaceo
control instrument,

{i) System of national monitoring 2nd reporting

80.  Surveillance of the implementation of state obligations is perhaps the most powerful mechanism available
to temational organtzations to ensure that nations give appropriate and adequate attention (o their intcrnational
commitmenis.” Disclosure and discussion of substandard national ¢fforts in an international arcna can provide
powerful pressure on governments to escalate their cfforts to comply with their international obligations to
implement tobacco control policics.

81 International human nghts law and international environmental law provide numerous examples of offective
supervisory institutions. Different approaches (o international surveillance of multilateral commitments are used.
A common approach in inlemational instruments is a system of periodie national reporting. This stralegy requircs
participating nations to submit reports on measurcs that have been adopted and implemented in R uifilhing
international commuitments, The expericnce with periodic reporting systems in the human rights efforts of the United
Nations mdicates that the reports submitted by Member States can help to promote state compliance with
international obligations if the reports are subject to eritical evaluation by international organizations that also have
access 1o input from nongovernmental sources,™ Institutionalized periodic review of states' performance is also a
basic feature of many intermational environmental conventions, including the Montreal Protocol,

82.  In addition to state self-reports, international organizations have developed other forms of surveillance to
ensure nabional implementation of intemational instruments, One highly effective mechanism is regular audizing
of member state compliance by an independent, technical committee. The International Labour Orgamization, the
body with the most experience in auditing, has developed a highly effective auditing procedure: annual or bicimial
reporing by governments is combrned with regular auditing by an independent committee to ascertain cach member
state’s compliance with 1L.O standards. This procedure is followed by public debate of the sudited reports by the
[LO Conicrence Commitice on the Application of Conventions and Recommendations.® With the active
participation of both trade unions and employers' associations, this auditing procedure has, according to one
authority, "turned into a worldwide public bearing that clearly induces more compliance by governments than the
threat of any intergovernmental action would. "™

83.  Recognizing the favourable expericnee with national reporting and auditing programmes in the United
Nations, WHO can utilize its own constitutional reporting procedurc 1o promotc member state compliance with an
micmational obaceo control instrument, Pursuant (o Article 62 of WHO's Constilution, member nations must report
to WHO annually on measures taken to implement WHO's recommendations, regulations or conventions. This
procedure could be transformed into an effective supervisory institution if WHO eritically and publicly reviews statc
reports on national tobacco control measures.” In addition, an institutionalized national reporting or auditing system
could be meorporaied into the framework of a binding or non-binding international instrument on tebaceo control.

(ii)  Estabiishment of an international tobacco control fund

84.  The cstablishment of international financial arrangements to implement an international tobacco control
instrument 15 an essential ingredient of successful tobaceo control ¢fforts ™ Appropriate funding is crucial 1o finance
tobacco control measures in the least developed countries, train personncl in tobaceo control strategies, support
meonitoring and implementation of tobaceo control measures and fund crop substitution programmes. The criticai
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importance of establishing sufficient funding for the implementation of’ a tobacco control instrument is Hiustrated
by noting that neither the World Bank nor the FAO curiently fimds tobacco crop substitution programmes.” Further,
a resolution of the United Nations Economic and Social Council calls for "support to enable the United Nations
systcmn focal point |on Tobacco or Health] to carry out its mandate in an cffective manner... "%

85,  Existing intcrnational financial models provide a starting powt for considering a new global financial
programme to support an international instrument on tobacco control” One paradigm s provided by the 1990
London Amendments to the Montreal Protocol to the Vienna Convention for the Protection of the Ozone Layer that
cstablished 2 US$240 million multilateral trust fund to assist developing nations in mecting their obligations under
the Protocol.™ As a furlher example, the World Bank cstablished the Global Environmental Facility (GEF) as a
general fund to ald developing countrics in correeting global environmental problems. The GEF 1s oversecn and
administered by the World Bank with the assistance of UNEP and the UNDP. tence, WHO can consider
cstablishing an international financial mechanism within the context of a globai tobacco control convenlion or
develop a separate facility apant from a binding convention 16 support tobacco control ¢fforts. Such a fund can be
managed under the authority of any number of organizations, including WHO or the World Bank.

B. Role of other international organizations

26, Multiscetoral collabaration of 2 wide range of internationa] organizations will be required Lo cffectively
implcment an international instrument on tobaceo control. Other international agencics can assist WHO's cfforls
by promoting the support of their constitucncics for appropriate lobacco control policics, national legislation,
economic and agricultural policics, and imernational instruments on tobacco control as they develop. Uniled Nations
Conference on Trade and Development (UNCTAD), the United Nations designated focal point on tobaceo, can assist
WHO's cfforts by ensuring that the multiscetoral approach to tobacco control takes place in a timely and effeclive
IannCT.

. Fole of nongovernmental organizations

87.  Nongovernmental organizations (NGOs) can play a significant role in efforts Lo adopt and implement an
international tobacco control instrument. NGOs can spotlight the importanes of global tobacco control measurcs
and influcnce nations to adopt an international instrument on tobacco control, [n addition, NGO participation may
be critical for clfeetive monitoring of national compliance with an international tobuceo control mnstrument. The
history of human rights periodic national reporting and auditing systems in the United Nations is ¢vidence of the
positive, cssential role that NGOs can play in intemnational norm monitoring,”




WAt g

WHOPEAMROG6
page 23

Vi, SUMMARY OF ISSUES

88.  Indectding on the appropriate strategy to pursue to obtain an effective international instrumnent for tobaceo
control, the following key 1ssues have been discussed in this document:

1. Should the general approach to an mtermational instrument for tobacco control be a single instrument
{convention or code) or a gradual, incremental process utilizing progressively strengthened measures?
(Sec paragraphs. 14-20, 38,46, 47, 62-68)

ii.  What should be the form of an intemalional instrument for tobacco control - non-binding or legally
binding? (Sce paragraphs 32.72)

Non-binding instrumenis;

- UN General Asscmbly declaration or resolution

- WHO recommendations under Article 23 of the WHO Constitution
- Voluntary international code

Legally binding instrumenis:

- Regulations under Article 21 of the WHO Constitution

- Comprehensive treaty or convention

- Framework convention with protocols

iii.  Under what sponsorship or auspices should a non-binding international instrument for tobacco control
be sought? United Nations? World Health Organization?

iv.  Under what sponsorship or auspices should a legally binding instrument for tobacco control be
sought? Umited Nations? World Health Organization?

v.  What should be the content of a non-binding or lfegally binding intemational instrument or
ingtrumenty?

vi,  What sirategics for implementation of an international instrument should be undertaken? (Sce
paragraphs 79-81)

ﬁmi it
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Vil. PROPOSAL

89.  Ths documeni has shown that WHO has both the cardinal responsibility and the extraordinary opportunity
to scrve as a platform for international instruments, stimulating national and international action on tobacco control.
The tobacco pandemic presents a daunting public health challenge. However, recent revelations of what the tobacco
mdcustry has known and concealed about the addictive and Jethal qualitics of nicotine as well as the sharpened mierest
in tobacco regulation in a number of nations, including the United States, have highlighted the issucs of tobaceo
control worldwide. These changing global circumstances have also created an historic opportunity for WHO (o now
serve as an effective forum for the development of international instruments on tobacco control, The time is ripe
for WHO 1o revise exasting strategies, through the employmient of interational instruments, to encourage and assist
natignal regulation of tobacco.

90.  The expericnce of other multilateral organizations that have achicved some success in serving as a platforms
for cogent intemational standard-setting and implementation may serve as a precedent, model and guide for WHO's
cfforts to develop international policies on tobacco control.  Recognizing the expericnee of other international
organizations, we proposc that WHO adopt a dynamic process of international standard setting, Instead of a single
instrument, WHO should incrementally develop political consensus for international policies on tobacco control,
promoting first @ non-controversial UN General Assembly declaration on agrecd upon policics and progressively
moving to a framework convention and implementing protocols of increasing strength and scope, Such a dynamic
model, if adopted in advance, would permil the process of international standard-sctting to keep pace with political
realitics for tobacco control in the Member States. At the same time, this model of standard-setting can progress
systematically to the long range goal of a smoke-free world through the gradual development of basic international
standards for national conduct,

91, The modest level of current global commitment to comprehensive lobacco control favours 2 measured, gradual
approach to mtermational standard-setting. Currently, only about a doven countrics have fully implemented WHA
resolutions on tobacco or health. This fact and the cconomic dependence of many countrics on tobacco show the
practicality of a gradual, incremental process that amasses support to advance towards the implementation of legally
binding instrumcnts.

92.  Asafirst siep keading Lo a binding convention on global tobacco control, WHO could cultivate global support
for the promulgation of a General Assembly declaratory resolution that encourages national and international action
on tobacco. Such a resolution could ultimately call upon WHO to develop a binding framework convention on
tobacco control to be adopted by member nations.

93.  Alhough a Gereral Assembly resolution could be an important first step in global tobaceo control efforts,
mere non-binding instrumenls arc msufficient to control the global prevalence of tobaceo use. The success of other
mult:lateral organizations, particularly UNEP, in wtilizing the treaty-making process to encourage national action
and overcome powerful indusiry opposition to regulation is cvidence of the critical role that intermational law-making
should have in a long range plan to promole national regulation of tobacco.

94, Weproposc that, concurrently with or subscquent 1o a resolution on tobacco control, WHO should develop
political support for the promulgation of an international framework convention for tobacco control and, as
consensus develops, implementing protocols. As a gradual and dynamic process of law-making, this strategy holds
the promise of support from a large number of member nations.

93, A framework convention on tobacco control would call for broad national measures 1o control tobacco
production and promotion to prevent tobacco use, particularly by young people. It would also institutionalize a
forum for futurc global cooperation and ncgotiation. As global political support for concrete measures develops,
nplementing protocols focused on high priority, generally advocated measures can be incrementally adopted. Such
& framework convention and implementing protocols on tobaceo controf can be developed under the auspices of
cither the UN Cieneral Assembly or WHO. However, as the premicr authority on world health matters, WO has
the unique capacity and necessary expertisc to serve as the efftctive catalyst, sponsor and negotiator for such binding
mstruments.
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86, Analiernative sirateey is the codilication ol a ramework convention and implementing protocols on tobaceo
control under WHQ auspices withoul pursuing the promuigzation of 2 General Assembly declaratory resolution.
While a General Assembly resolution may serve as an important fororunner 10 % WHG convention on tobaceo control
the procedure is ime-consuming and may considerably delay and, perhaps, iahibit the development. of efloctive
international legal mechanisms. Morcover, the time and cffort that may be necessary to adopt a non-binding UN
reselution may postpone effective national and international fogal action for a number of yeurs, while increased
cohorts of young people become a1 risk of tobacco-related discases. Nevertheless, should a framework convention
be established under Article 19 of the WHO constitution. without prior endorserment via & UN General Assembly
resolution, close collaboration among United Nations ofTices and apencics is stiil cssential. Thiz collaboration could
be fostered and encouraged through the United Nations Focal Point on Tobacco, based i the United Nations
Conference on Trade and Development.

97.  In order 10 casure that the development of inlernational instruments on tobacco controb arc not purely
symbolic, WHQO must establish mechanisms to ¢nlist the support of povernments faced with many competing
concerns and overcome the resistance to regulation by Lransnational tobacco conglomerates. Scetion 'V sets forth
several implementing mechanisms that are eritical ingredicnts of successful international cfforts.

98.  While the simplicity of immediately determining the form and content of a singic international instrument on
tobacco control is appealing, a dynamic and contincous long range plan, as proposcd in cither of the above
alternatives, involving several years of work in the future, may hold the promise of greater suecess. WHO s
currently in the process of developing a plan of action for the Tobacco or Health Programmic for the period 1996-
2000, as called for by WHA4R 11, This plan of action might well include support for the progressive and systornatic
strategics in global tobacco control that can gencraie effective international instruments on lobaceo control and
mobilize national aclion i the proccss.

99, Theexperience of other United Nations agencies indicates that, despile the political reality of the state system,
inicrnational organizations, including WHO, can actively influcnce Member States” decision-making by scrving as

a plaiform for the creation of national and international standards, WHA48.17 creutes a pivotal opportunity for
WHO to stimulatc national action on tobacco control by becoming an effective forum for the development and
implementation of intornational instruments. Although member nationals will ultimately deeide about their
commitment to global tobacco control, active orpanizational promotion of binding international tobacco control
standards is zn important step towards the atiainment of a smoke-free world.
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withewt resort to any vote at all. The President asks whether or not any state has any objections to the
preposed resolution, and nene being voiced, the President declares the reselution to be adopted by
consensus. Slates are nol expected to raise any objections unless they are erttical 1o thetr interests.
See for example Banie PW & Boyle AL International Law and the Envirornment, 19, 1992, Many
of the orgamzations within the UN system {requently de not vote at all and adopt texts by consensus.
Id. at 37
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are deemed to lack the requisite characteristics of intemational law, but which are capable of
modifying state behavieor. International environmental law  provides numerous examples of the
“soft-law" approach.  Sec gencrally, Dupuy P-M. Soft Law and the Intemational Law of the
Dnvironment, Afichigan Jowenal of lnternationg] Law, 1891, 12:420.
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and Their Disposal, 22 March 1989, huernational Legal Materials, 1989, 28650, [heremafier Basel
Convention].
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cffect than harmless blowing ofl stcam." Bachr P & Gordenker L, The United Nations in the 1990,
1992, 58,
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are wiiters who claim that United Nations General Assembly Resolutions constitute a new sovrce of
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43, See for exampie, Sand Pl Lessons Learmed in Global Hnvironmental Governanee, 130
Environmental Affairs Law Review 1991, 18:213-239,

44 Foran analysis of mternational codes of conduets, see generally, Kline M Trternational Codes and
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44 Gieneral Assembly s 4971030 (19 Decermber 1994); Work Related to the Code on Transnational
Corporation and Other Tnternational Arrangements and Apgreements: Code of Conduct on
Transnational Corporations 1, Reporl of the Seerctary General, Commission on Transnational
Corpatations, FCOSOC Dacupient 1ACTOTS0/5 (29 Fanuary 1590},

55 See discussion infra note 5% and accompanying text. In addition, healil wuthoritics in many nations
have utilived olher non-legislative measures o Implement the Code, including g guidalines to
health personne], oficn sccomparied by copies of the Infermational Code; interseetoral commitiees have
heen establishod for implementing the Code; and working groups have reviewed practices relating Lo
the marketing and distribution of brewst-milk substinies. Sce Shuber 8. The Intemnational Code of
Markcting of Breast-mlk Substitutes, [nternational digest of health legisletion, 1985, 36870008,
Lester . The Intermationad Code of Marketing of Breast-milk Substitutes: Survey of National
Legislation and other Measures Adopled, 1981-1991. WO Doc, WIHOALENUT B2 1992

56, A nunbier of indistrialized nations including Australia, Austria, Denmark, Germany, Sweden, snd the
United Kingdorn relv, in part, on voluntary agreements with the tobaceo industry Lo control advertising
or place health wamnings on ciparette packages and do oot resort to national Jegislation. Voluntary or
"sode of conduet” agrecments have proven to be a weak means of centrolling tobaceo promotion
hecause they take years to negotiate and Jeave industry free o find loopheles and evade restnictions by
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such devices as sponsoring sports and cultural events, introducing indirest advertising on television,
and placing brand names on other products. Rocmer R, supra note 2, at 14-16.

See for example Dinham B, FAQ and Pesticides: Promation or Proseription? The Feologist, 1992,
2161

Baram M8, suprz note 48, at 33.

Vienna Convention on the Law of Treatics, arl. 1,1155 UNTS 331, 1969, The 1986 Vienna
Convention on the Law of Treatics extends this basic definition of & treaty to international agreements
concluded belween states and international organizations and lo agreements conchided between
international orgamzations.  The Vienna Convention on the Law of Treaties between States and
International Organszations or Between International Organizations, 1986, UN Doc. A/Conf 129/15
(1986).

See for exarnple Schachler O. furernational Law in Theory and Practice: General Course in Public
international Law 24-25 (Academy of International Law OfTprint from the Colleeted Course, Vol
[7H(1982-V).

Schachter O, supra note 60, at 29. Nalions tend to comply with international conventions they are
partivs o because iUis aceepted by states and expresses thelr will. In additon, nalions lend to comply
wilh inlemational conventions even wher it does notl sppear to be i their immediate interests 1o do
30 besawse, m many countries, oflicials are sensitive (o the anticipated eriticism in intemational circles
or the expected disapproval by influential domestic leaders or groups who place a high vaiue on the
country's reputation for legality generally or on observance of the particular obligations mvolved. 1d.
at 29.

International organizations, nongovermmental organizations and other groups have also become highly
efiective tn mobilizing the "politics of shame" to ensure member state compliance with international
law, Cultvating public suppert for national and multilateral action and publicizing nations' compliance
with the rule of law have been key ingredicats of the successful law msking  activitics of other
mternational organizations, ineluding, UNEF and the 1LO. See for example, Taylor A, Making the
World Health Qrganizaiion Work: A Legal Framework for Universal Aceess to the Conditions for
Health, American Jowrnal of Law ard Medicing, 1992, 18: 301-331. Leary VA, infra note 92, at 594-
GO, Gray MAL The United Nations Fnvironmental Programme; An Assessmnent, Zavironmental Law,
1990, 30: 291-306.

See generally, Taylor A, supra note 61, (discussing the role that international law-making can play in
WHO's efforts 1o address global health concerns), Taylor AL, Wornen's Fealth at 2 Crossroad: Global
Responses to HIV/AIDS HHealth Mateix, 1994, 4:297-324 . (deseribing potential role of international
hezalth law in protecting and promoting plobal health),

Muontreal Protocol on Substances that Deplete the Ozone Layer. 16 September 1987, Tnternational
Legal Materials 1957, 26: 1550 fhereinafier Montreal Protocol]; Amendment to the Montoea? Protocol
on Substances that Deplete the Owone Laver, 29 Tune 1990, Tuernational Legal Materials 1991
31:341 [heremalier London Amendments 1o the Montreal Protocol],  Vienna Convention for the
Pratection of the Ovene Layver, 22 March 1985, Tnternational Legal Afaterials 1987, 26:1516,

As a further example, the Taternational Maritime Organization was able to persuade nations to address
the serious threat posed o the marine environment by ¢il pollution, by eneouraging the adoption and
national implemnentation of the Intermational Coavention on Oil Pollution, Preparedness, Response and
Cooperation. 30 November 1990, Jaternational Legal Materials 1991, 30:735.

There are numerous other examples of the effectiveness of multilateral organizations in assisting
rtions W overcome powerful and organized industry resistance to regulation toough traditional treaty-
making processes. Commentalors have also noted that, through its law-making efforts, UNEP served
a critical function in eneouraging nations to bring & multi-billion dellar industry to a halt 1o proteat the
orone layer, despite twe objections of seme of the indnstry leaders. Moomaw WR, Protecting the ozone
layer: a revelutionary approach 1o evolulionary treaties. Urbam oot al, eds, Transnational
errvirgmmiental low and its impact on corporale behaviour, 1994:329-345 (noting that U% automaobile
mdustry ended o oppose sy regulatory change to protect the ovong), Some industry leadoers,
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particularly the US chemical industey moved ahead of regulations to reduce production of veone
producing chemicals. Id at 345, Parson A, Prolectng the oxone laver, in Taas PM et al., ods,
Institutions for the sarth: sowrees of effective international emvirenmental profection, 1993:27-66
|bercinafler frsitutions for the carth], As a further cxample, some authoritics Gredit regional
orgartzations for unabling states of the North and Raltic Sea to override industry objections snd adopt
and fmplernent a number of sonventions 10 control maring pollution in these seas. S for example,
aas PM, Protecting the Baltic and North Scas, in Institutions for the earth, supra, &t 133, 136, 173,

See discussion of 1C Broadeasting Direclives I Meternational environmental lew: cmerging trends
and implications for wranspational corporations 21, Tepartment of Leonurmne and Social
Developrient Transnational Corporations and Menagemaent Division, Tnvironmental Series No.3, UN
Daoc,, ST/CTCAIT, 1993,

Sew United nations institute for training and vesearch, toward wider gecepiones of UN treatics .
1970, 34-40, aited in Sand PH supra note 43, at 237,

See penerally, Sand PIT, supra note 43, at 220-24%,

According o conventional wisdom, the sovercipn equality of states excludes any amtomatie clfeel ol
treatics on third states. See example, Danilenko GM. Low-making andd the international communify,
1993:5%. Although treaties du nul ipso facte bind third states they can de so1f they clearly cxpreass
art indert thai their benelits and obligations may do so and the state concerned expressly aceepts this,
in the case of obligalions this assent mist be expressed Inwniting., 1969 Yienna Convenlicn on the
Law of Treatics, supra note 59, at arts. 34-37. Certain provisions of treatics may, however, bugome
binding upon other states by beeoming part of customary international Taw, Td. at arl. 38,

See penerally, Taylor A, supra note 61,

United Nations Convenlion on the Law of the Sea, farernationad Legal Materialy 1982, 211261,
[hereinalter Law of the Sea Convention|.

See for example, Franck TV The power of legitimacy among nations, 1990:50-66, (describing
“delerninacy” as vne of four indicators of the legitimacy of international rules), Frank asserls that the
higher the level of determinacy. the greater the likelihood that the rule will be observed, Id at 52

For a entical appraisal of the Law of the Sea Conventlon, see generally, Stovenson JR & Oxman 131
The Future of the Tnited Nattens Convention on the Law of the Sea, American Jowrnal of
International Law, 1994 38488

See for waarnple, Handl G osapra note 39, at 59, 61-63; Kiss Ao The Implications of Global Change
for the Intermational Legal Svatern. it Welss B3, od | Bnvironmental change and internationed law,

1992:315-321

Bonn Convention on the Conservation of Migratory Speeies of Wild Annnals, 25 June 1979,
International Legal Materials 1980, 19:15.

Moomaw WR, supra note 65, at 329, The Framework Convention on Climale Change, opened for
signature at the 1992 United Natiens Envirenment and Development Conferenee in Rio de Janeiro,
Brazil, iz patterned on the convention-protocol format of the Monireal Proocol. Unjed

Nations Framework Convention on Climate Change, 9 May 1992, 1IN Doe. A/AC 23718 (Par
y/Add.1.

This is not always the eass, however. The rapid eniry it forse of the Montreal Protocal and the
Vienna Convention for the Proteetion of the Ozone Laver indicates that the multilaleral convention-
protocol approach can provide an officient means of plobal or regional law-making when there s
political support for rapid action,

See generally Sand PH, supra note 43 at 248.275. For example, environmental [ramework
conventions are oflen structwred o encourage state partics to adopt implementing protocols by
mandating regular and institutionalized meetings of the panicipating partics. Sce example, Vienna
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Convention for the Protection of the Ozone Layer, supra note 59, al article 6; United Nations
Framework Convention: ont Chmate Change, Interrational Legal Materials 1992, 31, 849, atant 7. In
the case of some ftamework conventions, the mandatory provisions for consuliations has crealed,
according 1o one authority, 2 "virtually continuous legislative process, " THandi G, supra note 39, at 62,

see discussion infra notes 40-43 and accompanying text.

For an extensive discussion of Article 21 regulations, sce, generally, Fluss 55 & Guutendge T, supra
note 23, at 11-12, 15-15.

Slade T et al, supranote 15, at 225.232.

WHO Constitution Article 22, Specifically, Article 22 provides that "{r]egulations adopted pursuant
to Article 21 shall come mto foree for all Members after due notice has been given of their adoption
by the Tealth Assembly excepl [or such Members as may notfy the Director- General of rejection or
rescrvations within the period stated in the natice." [d.

The Assembly has only sdopted two international regalations under Article 21{a) and {b): the
Nomenelature Regulations and the International Health Regulations. See Fluss 38 & Guttendge I,
supra note 23, at 15-19; soe also diseussion, infra at paragraphs 21 and 23.

Fluss 85 & Guilenidge I supra note 23, at 22,
Gueneral Agreement on TartfTs and Trade, 30 October 1947, TIAS No. 1700, 55 UNTS 187 (1947).

Thatland-Restnetion on Iportation of and Internal Taxes on Crgarettes (GATT Panel Report adopted
7 Movember 1990, Tnternational Legal Materials, 1991, 30:11220 See discussion in Rocmer R
supra note 2, at 76-74.

The Iinal Act imbodying the Results of the Urupuay Round of Multilateral Trade Negotiations resct
GATTs date o 1994, See Iinal Act Bmbodying the Results of the Urnugnay Round of Multilateral
Trade Negotiations, Agreement stablishing the World Irade Organization, GATT Doc. MTNAA
{15 April 19543, reprinted in 33 Internalional Legal Matenals 1125 (1994). For a discussion of the
later in time nale in the contest of GATT, see Shultz I, The GATT/WTO Commitice on Trade and the
Hrvironment-Toward Fnvironmental Reform, American Jowrnal of International Law, 1995 89:423-

434,
Vienna Convention on the Law of Treaties, 1969, supra note 59,

Bopsch AL Ihrector-General, World Intellectual Property Orpanization. Letter 1o Director-General,
WHI, dated 22 February 19935,

Final Act embodying the results of the Uruguay round of multilateral trade negotiations, Annex 1C:
Agreement on trade-related aspeets of inlelleetual property rights, including lrade in counterfell goods.
GATT document Mo MTNMAA, 15 December 1993

Taylor A, supra note 61, at 330-331,

Alston P, United Nations Spectalized Agenetes and the Implemnentation of the Covenant on feonornie
Social and Culteral Rights, Columbia Jowrnal of Transnational Law 1979, 18:79-101. See alsvo
Teay VA, Lessons from the Fapencnee of the Tntermational Labour Organization. In Alstom P ed., The
United Nations and {{uman Rights, 1992:580-602.

Leary VA, supra note 92, at 595-602.

Sand PH, supra note 43, at 273.

See discussion in Tavior A, supra note 61, at 330-331,

Chrispeels E, supra note 44, at 4.
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See for example, LECOSOC, supra nole at 6, ¥. Tobaceo Costs the Barth, Aroscope, October 1994
at 14, Bkolnick A, Faperls at Buenos Aires Conference Predict Pandemic of Tobaceo Deaths, Journal
of the American Medical Association, 1992, 267:3255-3256.

Tobaceo or Health, ECOSOC Res. H1995/,63 (27 July 1993),

Sce for example, Mehr TA, Inlermnational technology transfer: construeling and financing an
environmental programame, Lovola Legal Academy inernational and Compearative Law Journal,
1993, 15.731-746. Dernbach JC, The Global environmental fzeility: linancing the treaty obligations
of develeping nations, Faviroamental Law Repc)r!.:" 1993, 2310124,

London Amendments 1o the Montreal Protocol, supra note 63, at art. T (amendment o Article 10 of
the Montreal Protocol),

See for example, Finkolstam LS el The Poliies of value allocation tn the UN Systern. In Finkelsicin
L5, ed., Politics in the nited Nations Svatem, V988:1-28. Leary VA, supra note 90, al 601, 617,
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Annex 1

WHA48.11 An international strategy for tobacce control
The Forty-cighth World Health Assembly,

Recalling and veaffirming resolutions WHA33.35, WHA39. 14, WHA43 16 and WHA4L5.20. zll calling

for comprehensive multisectoral, long-term tobacco strategics and outlining the most important aspeets of

national, regional and international policies and stratepies in that field,

Recognizing the work carried out by the Organization in the field of whacco or health, and noting that
the plan of action of the tobacco or health programme for 1988-1995 comes o un end in the current year;

Noting that the Director-General and his staff contributed to the success of the Ninth World Conference
on Tobacco and Health (Pacis, Qciober 1994) at which an international strategy for tobacco control was
adopted covering the essential aspects of WIHO policy in that field:  curbing of promotion of tobaceo
products, demand reduction. particalarly among women and young people, smoeking cessalion progriummes,
ceonomic policies. health warnings, regulation of tar and nicoting content of tobaceo produets, smoke-{ree
environments, and marketing and monitoring,

I, COMMENDS the International Civil Aviation Organization’s response to ban smoking on all
international tlights as of } July 1996:

2. LRGES those Member States that have alreudy  successfully  implemented  all or most of a
comprehensive strategy for tohaceo control Lo provide assistance e WHO, working with the United Nations
system {ocal pomt on Mobaceo or health” (located n DNCTAL). so that these bodies can effectively
coordinate the provision of timely and effective advice and support to Member States seeking to improve their
tobacco control strategies, including health warnings on exported tobacco products:

3. REQUESTS the Direcior-Cieneral:

(17 to report to the Forty-ninth World Health Assembly on the leasibility of developing an
international ingtrument such as guidelines, a declaration, or an international convention on tebaceo
control 1 be adopted by the United Nations, taking into aceount existing trade and other conventions
and treatics;

(2)  to inform the Economic and Social Council of the United Nations of this resolution:
(3) to strengthen WHO s advocacy role and capacity in the field of tobacco or health and to submit
to the Forty-ninth World Health Assembly a plan of action for the tobacco or health programme for

the period 1996-2000,

Hhk Res., Vol [l (3rded) 1.11.4 (Twelfth plenary meeting, 12 May 1995 .
Committee A, second report)

T g

[ T

b
[T




WHOMSAMG.G
pags 36

A i\ A

Wortd Health Crganization
Organisation mondiale de la Santé

EXECUTIVE BOARD Provisional agenda item 6 EBS7/INF.DOC./4
Ninety-seventh Session 30 November 1885

a

The feasibility of deve
instrument for t

ping an international
bacco control

:: \_':1

v
e

Report by the Director-General

This report is submitted in accordance with resolution WHA48.11 (An internaticnal sirategy
for tobacco control), adoptad by the Forty-eighth World Health Assembly in May 1885,
which, infer alia, requested the Direcior-General "to report to the Forty-ninth World Health
Assembly on the feasibility of deveioping an international instrument such as guideiines, a
declaration, or an international conveniion on tobacco control to be adopted by the United

Nations, taking intoc account existing trade and other conventions and treaties”.

The report sets forth the various options for an international instrument, and advice for
future action is requested of the Executive Board.

INTRODUCTION

1. Tobacco use is responsible for an annual global 1otal of about three milijon deaths, « tll that will rise
t about {0 million cach year by the 2020 or 20305 i current smoking patieens persist, seven million of them
in developing countries, The tobacco pandemic is a cause [or internationat concern calling for urgent global
action and cooperation 1o protect the health of populations in industrialized and developing countrics.

2. Considering this critical situation, the Forty-cighth World Health Assembly in resolution WHAAS 11
requested a report on the feasibility of developing an international instrument on tobacco control.

CONTENT OF INTERNATIONAL INSTRUMENTS

3. An international instrument may be viewed as representing both a consensus of nations and a goat that
the world community strives (o achicve. 1ts content must be aceeptable o a significant number of nations,
and eventually to many more. An international instruraent on tobaceo control must confront two principal
factors: first, the influence of the bacco industry and, sccond, the possible reluctance of some tobaceo-
producing countries 0 support control: the more general or limited the content of the mstrument i, al least
initially, the more likely will be its aceeptance by a large number ol governments.
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LEGAL AUTHORITY OF WHO AND THE UNITED NATIONS TO DEVELOP INTERNATIONAL
INSTRUMENTS

4. Both the Uniied Nations and the World Health Organization are legally competent to develop
international instruments on at least some aspeets of tobaceo control. According Lo its Constitution, WHO
acts as the "directing and coordinating authority on international health work”, and the Health Assembly has
the authority to develop:

(#) non-binding recommendations (in the form of resolutions or international codes of practice, e.g.
the International Code of Marketing of Breast-milk Substitutes), under Article 23;

(b) conventions or agreements with respect to matters within the competence of the Organization,
under Article 19:  and

{¢) nternational regulations, under Article 21
In the last case its powers are strictly limited,
5. The United Nations General Assembly has overlapping jurisdiction within the field of international
health: Article 55 of the United Nations Charter describes the goals which the Untted Nations has pledged
o promete among 15 members, ineluding "solutions of international economic, social, health and refated

problems”.  Article 13(1)(b) provides that the General Assembly shall “initiate studies and make
recomumendations ... promoting international cooperation in the ... health [field]"™.

OPTIONS FOR AN INTERMATIONAL INSTRUMENT

Non-binding insiruments

{a) Resclutions

6. Advantages: Resolutions draw international attention to important issues faster than multilateral treaty
approaches, while stiil allowing flexibility to Member States with respect to their implementation,

7. Disadvantages: Nations are under no legal obligation to implement resolutions: the Health Assembly
has adopled 14 resolutions calling for comprehensive tobaceo control policies, but a number of Member States
have not fully implemented such policies. A summary of clements for a comprehensive tobacco control
policy 1s given in the Annex.

{b) Codes of conduct
8. Advantages: Codes of conduct are usually more detailed than resolutions, and they too allow

flexibility in implementation; they may calt upon governments 1 pass national legislation and uree industry
to adhere voluntarily to the provisions of the code.

Q. Disadvantages: As with resolutions, there is no legal obligation for their implementation; negotiating
and implementing an intergovernmental code of conduct may at times be a particularly slow process (e.g.,
the dralt United Natiens Code of Conduet for Transnational Corporations was negotiated from 1976 until the
project was suspended by the General Asscrbly in 1994). ‘T'his consideration applics to all binding
instruments.
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Binding instrumenis
{a) Treaties or conventions

10. Treatics, conventions, prou)uols, covenants or pacts are c‘.‘:ﬁ;semially international agrecments, in whatever
form, between States, or between States and nternational organizations,

LE. Advantages: They create obligations for Stales signatories to develop national legislation in accordance
with thelr international commitments. Comprehensive conventions, by their detaited nature, will stirpulate
specific and detailed national legislation, and may be viewed as of the utmost importance in tobaceo control
policies.

2. Bisadvantages: The negotiation, signing and ratification of treaties are usually slow, and deluys ol
more than [0 years may occur belore they enter into foree. Perhaps the most significant drawbuck here 15
the possible absence of global politicai support {or binding international rules, which may be considercd hy
many us an inappropriate interference with the domestic alfaies of individuad States. Since only Sates that
sign an international convention are bound by il there may be considerable difficulty in ensuring internationul
supportt for a global (obacco controd convention.

{b) Convention-proioce! approach

13, This approach does not seck (o resolve all the substantive issues in a single documents rather it divides
the negotiation of separale issues into separale agreements. States first adopt a framework conveniton tha
calls Tor cooperation in achicving broadly stated goals, with the possibility that the partics 1o the convention
will conclude separate protocols coniaining specific measures designed 10 implement these goals.

4. Advantages: |1 is likely to be more politically acceptable than any binding approaches 1o tobacen
control. Although technically binding, framework conventions actually fall somewhere between non-hinding
resolutions and treaty law since they contain no explicit obligations. They may be more Jikely to lead
sisiflcant action on tobacco control than any other form of binding instrument. and can be a continuous und
dynamic process of law-making, This approach has been used by UNEP 10 foster broad consensus among
nations for measures fo guard against depletion ol the ozone layer.'

i5.  Disadvantages: J.ike other fonms of treaty, it is ofien slow and complex hecause of the need for
negotiating several agreements and sub-agrecments simultaneously.

{c} International regulations

6. Under Article 21 of the Constitution of WHO, the ealth Assembly has the authority 1o adopt
regulations concerning a limited range of subjects. e.g., standards for the safety, purity, polerey, advertising
znd labeliing of biological, pharmaceutical and similar products moving in international commerce. it were
possible to interpret tobacco products as being included in one of these categorics, the foflowing would apply.

17.  Advantages: Regulations could be adopted by the Health Assembly (while the adoption of conventions
or agreements requires a two-thirds vote of the Health Assembly, regulations are adopted by a simple majorily
of the Members present and voling), and automatically come into force for all Membuer States, exeepl for
those that notify the Dircctor-General of WHO of rejections or reservations within a speeified period of time
(WHO Constitution, Article 223

Ve Montreal Protacol.  United Natioas Framework Convention on Climeate Change. United Nations document
AACZTE (Part 11YAdT, @ May 1992,
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18. Disadvantages: The legislative scope of international regulations is highly restricted. The process of
amending the Constitution to include expressly the authority to adopt regulations covering tobacco would be
lengthy. In addition, consensus among governments on such an approach to tobacco control could prove
difficult to reach.

RELATION TO EXISTING TRADE AGREEMENTS

1% A GATT Panel set an international precedent when it ruled that Thailand must allow cigarctte imports,
thus invalidating a previous national ban, Towever, the panel alse ruled that, provided tobacco control
measures applied equally to domestic and imported tobaceo products, comprehensive obaceo control measures
could be introduced without violating GATT/WTQ requirements.'

200 The Director-General of the World Inteliectual Property Organization has advised the Director-General
of WHO that the Paris Convention for the Protection of Industrial Property makes the registration of a mark
independent of the question as to whether goods to which such mark is to be applied may or may not be sold
in the country concerned. The Convention obliges contracting parties to register a mark cven where the sale
of the goods o which such mark 15 w0 be applicd 15 prohibited, limited or subjeet to approval by the
competent authoritics of such States,”  Thercfore, the adoption of an imemational instrument pursuant 1o
which States would ban or restriet the use of tobacco trade marks on direct or indircet whacco advertising
or on tobacco or nen-tebacco products would not conflict with the Paris Convention, provided that those
restrictions did not interfere with trade mark registration.

21, The agreement on trade-related aspects of intellectual property rights forms part of the World Trade
Agreement and comes into force on | January 19967 Its Article 20 states that "The use of a trademark in
the course of trade shall not be unjustifiably cncumbered by special requirements " Therelore, an
mternational instrument pursuant to which States would ban or resteict the use of tobacco trade marks in
advertising or packages would need 1o be justified.  Presumably well-doéumented research on the serious
health hazards of tobacco use would be sufficient to satisfy this requirement.

PCSSIBILE APPROACH AND FINANCIAL IMPLICATIONS

22, The development of international Instruments 10 move progressively towards more cffcetive global
tobaceo control is feasible, given modest commitment to comprehensive tobacco control and the economic
dependence of some countries on tobacco. As a first step WHO s governing bodies might consider adopting
a resotution establishing ulimate goals for global tobacco control and recommending their endorsement by
the United Nations Economie and Social Council and the General Assembly, Subsequently, the Council and
the General Assembly could consider adopting a resolution setting out the components of comprehensive
tobacco control and a velated strategy and recommending 10 begin negotiations on a {ramework convention
with separate protocols for tobacco control.

' Thailand: Restriction on importation of and internal taxes on cigarettes, GATT Panel Report, 7 November 1990, in:
Interaationg! Lepal Materials, 1991, 30; 22,

P Bogsch, AL, Dircctor-General, World Intellectual Property Organization.  Letter to Director-General, W10, dated
22 February 1993,

Y Final Act embodving the results of the Uruguay round of muliilateral irade negatiations, Annex 1C: Agreement on
trade-related aspects of intellectual property rights, including trade in counterfeit goods, GATT document No. MTN/TA,
15 December 1993,
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23, Belore any decision is taken, duc consideration should be given to the financial implications. Taking
the example in paragraph 22, the development of an injtal draft of a framewaork convention (with separate
protocols) would involve contracting experts, convening one or more expert proups, strengthening the
appropriate technical units of W and of other United Nations organizations so that cffective techmical
support can be given not only in the health ficld but also in other technical fields affected by such a project.
As the resources o carry out this work are not available in the regular budget, extrabudgetary funds would
have to be mobilized; and as tobacco control is a subject of paramount global concern, some Member States
may wish thus 1o provide support lor the development of an international instrument.
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ANNEX

ELEMENTS OF COMPREHENSIVE NATIONAL
TOBACCO CONTROL PROGRAMMES

Lstablishment and maimtenance of an active national focal point 1o stunulate, support and coordinate
tobacco control activities.

Ustablishment of an adequately financed and staffed national coordinating organization on "lobacco or
health”.

Effective programmes of promotion and cducation lor smoking prevention and support for cessation
of smoking.

Effective protection from inveluntary exposure 1o tobacco smoke in public transport vehicles, public
places and workplaces.

Measures 10 cnsure that health care workers and mstitutions set 4 good example by not smoking
themseives, make their nstitutions smoke-{ree and through their own training, counselling and advocacy

activities, emphasize the benefits of a smoke-frec life.

Monitering of wends in osmoking and other forms of tobacce use, tobacco-related diseases. and
assessment of effectivencss of national smoking control activities,

Tobacco taxes that increase faster than the growth in prices and incomcs,

Use of part of wbacee axes o finance tobacco control measures.

A ban on all forms of tobacco advertising, promotion and sponsorship.

A tegal requirement for strong, varicd health warnings on packages of cigarettes.

Restriction of access to tobacco products including a prohibition on sale of tobacco products w young
peaple,

Limitation of the permissible levels of tar and nicotine in manufactured cigarettes.

Mandalory reporting of the levels of toxic constituents in manufactured tobacco products,

Strategics o provide ceonomic alternatives to tobaceo-growing for agriculral workers.
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Arnex 2

AN INTERNATIONAL STRATEGY FOR
TOBACCO CONTROL

Adopted by the Ninth World Conference on Tobacco or Health, in October 1994

Since measures Lo deal wilth the wobacco problem must be comprehensive and long term, the following
individual actions should form the basis ol such a slralegy:

1. Legislation 1o ban all direet and indircel adveriising and promotion of wobaceo products.
2 Legislation to protect voung people from tobacco promotion and sales.
i Policies (o discourage the onset and mamienance of tobacco usc including:

a) intenstve health education and information to young people and adults;

b) wide avatlability of support for tobaceo users who wish to stop,
4. Economic policics to discourage production and use of all tobacco products, including:

a) progressive significant increases in tax above inflation (and the growth of disposable income), and the
allocation of a specific proportion of such taxes for tobaceo control purposes;

b) action to discourage tobacco production and marketing by the abolition of all subsidies and protection
for tobacco growers and the devclopment of alternative cconomic, agricultural and international trade
policics;

) removal of tobacco from national cost of living indexes;

d) maasures to control smuggling of tobaceo products.

3. Effcctive health warnings and regulation of tobaceo product packaging and on such promotional matenial still
permitted.

6. A poliey for the regulation of tar and nicotine content of tobacco products.

7. "smokefree” public policies - to protect the health and rights of people in all common environments.

8. Policies to block Muture marketing intiatives of the transnational tobaceo industry.

9. Effective national monitoring of the tobacco pandemic and the enforcement of these tobaceo control measures.
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Annex 3

Number of countries and territories with legislation to control the production,
sale, and promotion of tobacco, by WHO region,

Type of legislation

Number of ¢countries and territories

All Africa  Americas  Eastern  Europe  South-  Western
regions Mediter- East Pacific
ranean Asia
Total ban on tobacco 27 3 2 3 13 1 5
advertising
Some restrictions on 77 7 19 9 26 5 11
advertising
Restriction on sponsorship 13 2 4 - g - 4
Rotating/strong warnings 29 1 6 6 11 1 4
on cigarette packages
Familiar warnings on 48 6 14 7 12 4 5
cigarctic packages
Statement of tar and 40 4 6 H 15 - 7
nicoling content
Restrictions on places of sale 11 - 3 1 3 2 -

Summary Table B

Number of countries and territories with legislation to influence smoking
practices, by WHO region

Type of legislation

Number of countries and territories

All Africa  Americas Eastern  Europe South- Western
regions Mediter- East Pacific
ranean Asia
Restrictions on smoking in 0 20 17 10 28 4 11
public places
Restrictions on smoking in 34 3 11 | 14 - 5
the workplace
Preventing young people 42 2 18 2 12 1 7
from smoking
Controlling smokeless 19 - 2 1 11 1 4
tobacco
Health education 36 1 14 3 12 2 4

Souree; Rocmer, R, Legislative Action 10 Combat the World Tobhacco ¥Fpidemic, 2nd Edition, Gengva: World Health Organization, 1993




