
THE INTERNATIONAL CODE OF 

MARKETING OF BREAST -MILK SUBSTITUTES 

by 

SAMI SHUBBER 

Dr S. Shubber is Senior Legal Officer, Office of the Legal 
Counsel, WHO. The views expressed in this article are those of 
the author and not necessarily those of WHO. 

An Arabic version of this article appeared in the Journal of 
Law, 1985, Vol. 9, No. 1, pp. 67-117, published by the Faculty of 
Law, Kuwait University, Kuwait. 



878 CURRENT PROBLEMS IN HEALTH LEGISLATION 

CONTENTS 

Page 

1. INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 879 

2. THE LEGAL MEANS AVAILABLE TO WHO . . . . . . . . . . . 880 

Treaties. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 880 

Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 881 

Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 884 

3. THE PRINCIPLES OF THE CODE . . . . . . . . . . . . . . . . . . . . . 885 

Prohibition of advertising and promotion . . . . . . . . . . . . . . . . . 885 

Prohibition of the giving of samples . . . . . . . . . . . . . . . . . . . . . . 886 

Prohibition of gifts and other inducements . . . . . . . . . . . . . . . . 886 

Information and education . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 888 

Encouragement and promotion of breast-feeding. . . . . . . . . . . 890 

Consumer protection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 891 

Implementation of the Code............................. 893 

Legal effect of WHO resolutions...................... . . . 894 

Monitoring of the Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 896 

4. CONCLUSIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 898 

REFERENCES AND NOTES . . . . . . . . . . . . . . . . . . . . . . . . . . . 899 

International Digest of Health Legislation, 1985, 36 (4) 



CODE OF MARKETING OF BREAST-MILK SUBSTITUTES 879 

1. INTRODUCTION 

The feeding of an infant in the early months of its life affects its 
healthy growth and development and accordingly is of importance for 
the social and economic development of society as a whole. 1 The 
Director-General of WHO has said that children are a priceless resource, 
and that any nation which neglects tnem does so at its peril. 2 The 
choice between breast-feeding and the use of breast-milk substitutes thus 
is of considerable importance. WHO has as its objective the attainment 
by all peoples of the highest possible level of health, 3 a function of 
which is the promotion of maternal and child health; 4 it is therefore 
concerned with breast-feeding and with harmful effects on the health of 
the infant which may result from the use of breast-milk substitutes. 

Breast-feeding provides the ideal food for the healthy growth and 
development of infants; it forms a unique biological and emotional basis 
for the health of both mother and child; moreover, breast milk has anti
infective properties which help to protect infants against disease. 5 On 
the other hand, the improper use of breast-milk substitutes may lead to 
sickness and mortality in infants. A leading expert on paediatric nutri
tion, Derrick Jelliffe, estimates that there occur some 10 million cases 
per year of infectious disease and infant malnutrition directly attributable 
to improper bottle feeding. 6 During the discussions on the draft text of 
the International Code of Marketing of Breast-milk Substitutes 
(hereinafter referred to as ''the Code'') in Committee A of the World 
Health Assembly in 1980, the Turkish delegate pointed out that where 
the infant mortality rate was still 100-150 per 1000, about half the in
fants died because of malnutrition and in most cases artificial feeding 
was responsible. 7 

Advertising and other forms of promotion of breast-milk substitutes 
play a significant role in inducing mothers to use such products, leading 
to deterioration and decline in breast-feeding. Moreover, the cost of 
such products may very often constitute a heavy financial burden on the 
mother. 8 Breast-milk substitutes are used all over the world, particular
ly in the developing countries, both in urban and rural areas. The 
delegate of Democratic Yemen summed up the situation when he stated 
that practising paediatricians and other health workers involved in the 
care of children in developing countries had noted with concern the 
spread of infant milk formulas in urban and semi-urban communities on 
a wide scale; what was more alarming was that the replacement of 
breast-feeding by artificial feeding with infant milk formulas was 
spreading in epidemic form to rural communities in almost all develop
ing countries; the epidemic was being promoted by the indiscriminate 
propaganda of manufacturers' advertisements, by the mass media, and 
at times even by misinformed health personnel. 9 

In 1974, the World Health Assembly noted the general decline in 
breast-feeding in many parts of the world, and urged the Organization's 
Member States to review the sales promotion of baby foods and to in
troduce appropriate remedial measures, including codes of practice on 
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advertising, and legislation where necessary. 10 In 1978, the Assembly 
again considered the question and recommended Member States to 
give priority to the prevention of malnutrition in infants and young 
children, inter alia, by supporting and promoting breast-feeding, taking 
legislative and social action to facilitate breast-feeding by working 
mothers, and regulating inappropriate sales promotion of infant foods 
that can be used to replace breast milk. 11 

A recent study published by the WHO Regional Office for the 
Eastern Mediterranean Region has shown an important decline in breast
feeding in the Gulf States and a significant increase in bottle-feeding. 12 

In the latter part of 1978, WHO and the United Nations Children's 
Fund (UNICEF)13 declared their intention of jointly organizing a meet
ing on infant and young child feeding. The meeting, which was held 
in Geneva from 9 to 12 October 1979, was attended by 150 representati
ves of WHO Member States, organizations of the United Nations 
system, other international organizations, nongovernmental organiza
tions, professional associations, scientists, and the infant food 
industry. One of the recommendations of the meeting was to request 
WHO and UNICEF to prepare, in consultation with all the parties con
cerned, an international code of marketing of breast-milk substitu
tes.14 In 1980, the Thirty-third World Health Assembly endorsed that 
recommendation and requested the Director-General to prepare such a 
code in close consultation with Member States and all other parties con
cerned, either as a regulation or a recommendation. 15 The Director
General prepared a draft code, after consultation with Member States 
and all other parties concerned, and submitted it to the Executive 
Board, at its sixty-seventh session in January 1981, as requested by the 
Assembly .J6 The Board unanimously recommended that the Thirty
fourth World Health Assembly adopt the draft code as a recommenda
tion,17 which it did on 21 May 1981, 18 with 118 votes in favour, one 
against, and three abstentions. 19 

This article falls into three main parts: the means available to WHO 
under its Constitution to deal with the question of breast-feeding and its 
promotion; the principles contained in the Code; and conclusions. 

2. THE LEGAL MEANS AVAILABLE TO WHO 

The promotion of breast-feeding, the protection of the healthy 
growth and development of infants and young children, and the adoption 
of the Code in furtherance of these purposes20 are matters falling within 
the competence of the Organization, which can deal with them by means 
of three categories of measures: treaties, regulations, and recommenda
tions. 

Treaties. According to Article 19 of the WHO Constitution, "the 
Health Assembly shall have authority to adopt conventions or 
agreements with respect to any matter within the competence of the 
Organization". Lord McNair defines a treaty as "a written agreement 
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by which two or more States or international organizations create or in
tend to create a relation between themselves operating within the sphere 
of intenational law". 21 

Since the Code deals with matters which fall within the competence 
of WHO, there was a legal basis for its adoption by the World Health 
Assembly as a treaty. 22 Nevertheless, in requesting the Director-General 
to prepare the Code either as a regulation or as a recommendation, the 
Assembly ruled out the use of a treaty. In doing so, it followed its own 
practice of dealing with public health matters by measures other than 
treaties; indeed, since WHO was established in 1948, it has never exercis
ed the authority it possesses under Article 19 of the Constitution. 

Regulations. According to Article 21 of the WHO Constitution, 
The World Health Assembly shall have authority to adopt regulations concerning: 

(d) standards with respect to the safety, purity and potency of biological, 
pharmaceutical and similar products moving in international commerce; 

(e) advertising and labelling of biological, pharmaceutical and similar pro
ducts moving in international commerce." 

Furthermore, according to Article 22 of the Constitution, "regula
tions adopted pursuant to Article 21 shall come into force for all 
Members after due notice has been given of their adoption by the 
Health Assembly except for such Members as may notify the Director
General of rejection or reservations within the period stated in the 
notice". These regulations may be considered "quasi-legislative" in that 
they do not bind Member States without their consent. 24 

The question then arises whether WHO has authority to adopt 
regulations concerning breast-milk substitutes on the basis of Article 
21. The question might be answered in the affirmative on the following 
grounds, namely (1) because breast-milk substitutes are considered to be 
products "similar" to "biological" products; and (2) reliance on the 
theory of implied powers. 2s 

So far as (1) is concerned, while breast-milk substitutes cannot be 
included in the category of biological or pharmaceutical products as 
such, it could be argued that they are similar to biological 
products. 26 Breast-milk substitutes are a source of food and assist the 
growth of a child who, for one reason or another, is not breast
fed. They are intended as an adequate replacement for breast milk, 
which is undoubtedly a biological product. On that view, breast-milk 
substitutes are embraced by the regulatory power of the Health 
Assembly under Article 21. The argument in favour of the applicability 
of Article 21 to breast-milk substitutes is further buttressed by the fact 
that such products move in international commerce; producers of these 
products in Europe and the United States export them in large quantities 
to countries in Africa, Asia, and Latin America. 27 

The contents of the Code may throw some light on the relationship 
between the Code and paragraphs (d) and (e) of Article 21. Thus, Arti-
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cle 5 deals with advertising and other forms of promotion of breast-milk 
substitutes, laying down some principles applicable to the restriction of 
such practices. 28 In addition, Article 10 deals with the purity and quali
ty of breast-milk substitutes and requires them, when sold or otherwise 
distributed, to meet applicable standards recommended by the Codex 
Alimentarius Commission29 and the Codex Code of Hygienic Practice 
for Foods for Infants and Children. 30 These standards contain re
quirements for food aimed at ensuring for the consumer a "sound, 
wholesome food product free from adulteration, correctly labelled and 
presented". 31 It will be seen, then, that the conditions laid down in 
par_agraphs (d) and (e) of Article 21 have been fulfilled and accordingly 
that the Health Assembly is entitled to adopt the Code as a regula
tion. Finally, in view of the Health Assembly's power to interpret the 
WHO Constitution, 32 the fact that the Assembly requested the Director
General to prepare the Code either as a regulation or a recommenda
tion33 recognizes by implication that the requirements of Article 21 are 
satisfied. 

It may be of interest to note that a member of the Executive Board 
questioned whether the Organization could adopt the Code under Article 
21 and asked for the opinion of the Organization's Legal Counsel. The 
former's remarks are presented in the Summary Records: 

Article 2 (u) of WHO's Constitution stated that one of the Organization's functions 
should be "to develop, establish and promote international standards with respect to 
food, biological, pharmaceutical and similar products" whereas Article 21 (e) stated 
that the Health Assembly had authority to adopt regulations concerning "advertising 
and labelling of biological, pharmaceutical and similar products moving in interna
tional commerce" without specifically mentioning food. He would therefore like to 
have a legal opinion as to whether the Code could be adopted." 

The Legal Counsel replied that breast-milk substitutes "might be in
cluded under a regulation in the sense of Article 21 (d) and (e)". 35 

So far as (2) is concerned, the International Court of Justice 
(I.C.J.) made the following statement with respect to the implied powers 
of the United Nations: "Under international law, the Organization must 
be deemed to have those powers which, though not expressly provided 
in the Charter, are conferred upon it by necessary implication as being 
essential to the performance of its duties". 36 On the strength of the 
relevant provisions of the Charter of the United Nations and its purposes 
and functions, the I.C.J. found that the capacity of the United Nations 
to exercise functional protection of its agents arose "by necessary in
tendment out of the Charter". 37 Turning to WHO, it will be seen that 
the objective of the Organization is the attainment by all peoples of the 
highest possible level of health; 38 in order to achieve this objective, the 
Organization has functions including those of promoting maternal and 
child health and welfare, 39 developing, establishing, and promoting in
ternational standards with respect to food, biological, pharmaceutical, 
and similar products, 40 and generally taking all necessary action to attain 
the objective of the Organization. 41 
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The use of breast-milk substitutes and the protection and promotion 
of breast-feeding clearly fall within the scope of maternal and child 
health. In addition, breast-milk substitutes are a source of food for an 
infant, which is not breast-fed or only partially breast-fed. Applying 
the findings of the I.C.J. to the objective and the functions of the 
Organization, in the light of Article 21 of its Constitution, it may well 
be argued that the Organization has implied powers to adopt the Code 
as a regulation under Article 21. While there is no express reference to 
breast-milk substitutes in the provision, it may be maintained that WHO 
has authority to adopt the Code, by necessary implication, as being 
essential to the performance of the functions referred to above. 42 

The implied powers argument has been raised as an academic point 
since Article 21 of the WHO Constitution is a sufficient basis for the ac
tion of the Organization. However, the question of the competence of 
WHO to adopt the Code as a regulation is not an academic ques
tion. The Health Assembly could still review the Code and adopt it as 
a regulation under Article 21. This can be seen from the discussions of 
the Executive Board in 1981, when it was considering the draft text of 
the Code. During these discussions, some members of the Executive 
Board suggested the adoption of the draft Code in the form of a regula
tion while others proposed its adoption as a recommendation. 43 

In order to avoid any division of opinion within the Executive 
Board on this question, the Board unanimously adopted a resolution 
recommending to the Thirty-fourth World Health Assembly the adop
tion of a resolution, a paragraph of which called on the Assembly to 
adopt the Code as a recommendation. 44 

The latter resolution also requests the Director-General to report to 
the Thirty-sixth World Health Assembly in May 1983 on the status of 
compliance with and implementation of the Code, and "based on the 
conclusions of the status report, to make proposals, if necessary, for 
revision of the text of the Code and for the measures needed for its ef
fective application" .45 This request is ambiguous, as the intention of 
the Executive Board does not emerge clearly from its wording; for ex
ample, it is not clear what is meant by the expression "to make propo
sals ... for the measures needed for its effective application". It may be 
helpful, therefore, to refer to the discussions of the Executive Board. 46 

During these discussions, a member of the Board stated that the 
Health Assembly could opt for a recommendation with a specified time
limit (e.g. three years) and define criteria against which the Director
General could assess the recommendation's effectiveness over that 
period; if the recommendation did not prove sufficiently effective, the 
Organization would have to move to a regulation. 47 The WHO Legal 
Counsel, on being asked for his views by the Chairman of the Board, ' 8 

stated that it was quite possible to insert a clause in the recommendation 
providing that, after a certain amount of experience and time, the 
Health Assembly could adopt a regulation on the same subject; indeed 
he had understood the draft resolution proposed by Dr Mork in that 
sense. 49 
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The foregoing shows what the members of the Executive Board had 
in mind when they proposed that the Health Assembly adopt what 
became resolution WHA34.22; they envisaged the adoption of the Code 
in the form of a regulation if the Assembly later considered that the 
recommendation had not worked effectively. The resolution specified 
May 1983 (the date of the Thirty-sixth World Health Assembly) as the 
relevant date for this purpose. 50 However, in his report to the Thirty
sixth World Health Assembly, the Director-General considered that it 
was premature to propose any revision of the Code, either in form or 
content, and that he would draw the Assembly's attention, in future 
biennial reports on infant and young child nutrition, to any development 
which might have a bearing on the Code. 5

' The Health Assembly ac
cepted this position. 

Recommendations. According to Article 23 of the WHO Constitu
tion, "the Health Assembly shall have authority to make recommenda
tions to Members with respect to any matter within the competence of 
the Organization". Breast-feeding and its effect on the healthy growth 
and development of infants, as well as the use of breast-milk substitutes 
for feeding infants, as matters related to health, fall within the scope of 
the Organization's authority to adopt recommendations; and indeed the 
Health Assembly adopted the Code as a recommendation under Article 
23 of the WHO Consitution, as has been mentioned earlier. 52 

What is a recommendation and what is the legal nature of recom
mendations adopted by the Health Assembly? So far as the former is 
concerned, Castaneda considers that, in normal usage, the term "recom
mendation" covers "only the acts that the great majority of their 
authors have characterized as such. From this point of view, there is 
no doubt that the prevailing meaning is that of 'invitation'; hence 
recommendations are only the resolutions adopted with no intention of 
binding their addressees. It would be necessary to exclude from the 
concept of recommendation, consequently, decisions that carry the legal 
obligation to execute their content. .. ". 53 

It would seem from this description that a recommendation adopted 
by an international body, be it the United Nations General Assembly 
or the World Health Assembly, is not intended to bind those to whom it is 
addressed. In this sense, a recommendation does not have binding ef
fect. It follows that recommendations of the Health Assembly, general
ly, are not binding on Member States and that the Code does not 
bind members without their consent. However, some recommendations 
may create direct legal obligations, 54 or could, under certain cir
cumstances, be binding to some degree on members of the Organiza
tion. 55 On the other hand, recommendations of the Health Assembly 
carry moral or political weight, as they constitute the judgement on a 
health issue of the collective membership56 of the highest international 
body in the field of health. When this judgement is embodied in a legal 
instrument, such as the Code, it will not be lightly disregarded, even 
though it has no binding effect. Furthermore, the adoption of the 
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Code may help to make the Member States and their populations aware 
of the health benefits of breast-feeding and the health problems which 
may arise from the use of breast-milk substitutes. 

3. THE PRINCIPLES OF THE CODE 
The aim of the Code is " ... to contribute to the provision of safe 

and adequate nutrition for infants, by the protection and promotion of 
breast-feeding, and by ensuring the proper use of breast-milk 
substitutes, when these are necessary, on the basis of adequate informa
tion and through appropriate marketing and distribution". 57 In order 
to achieve this aim, the Code enunciates the following principles. 

Prohibition of advertising and promotion. Article 5.1 reads as 
follows: "There should be no advertising or other form of promotion to 
the general public of products within the scope of this Code". 58 Accord
ing to this provision, any advertisement or promotion of any kind 
relating to these products addressed to the general public, through televi
sion, radio, newspapers, magazines, posters, or in any other form, is 
prohibited. This prohibition is general and without any qualifica
tion. 59 It includes brand and non-brand, direct and indirect advertising 
and promotion. 60 

It is to be noted that Article 5 deliberately refrains from defin
ing the terms "advertising"6

' and "promotion" so that these terms 
should be given their ordinary meaning, in accordance with Article 31 of 
the Vienna Convention on the Law of Treaties, 1969Y 

The purpose of the prohibition is to ensure so far as possible that 
mothers and pregnant women are not prompted by such advertisements 
and promotion to use breast-milk substitutes for feeding their in
fants. Indeed, it is common to find in advertising and promotional 
materials or on containers of breast-milk substitutes pictures of healthy
looking infants or statements designed to give the impression that such 
products produce the same results and have the same benefits as breast 
milk. 

Members of the Executive Board referred in discussion to the 
relationship between the advertising of breast-milk substitutes and their 
extensive and undesirable use. 63 Another adverse effect which advertis
ing and promotion of breast-milk substitutes have in relation to breast
feeding is that they seem to cause anxiety and doubt in mothers. 64 

The Code was applied, on a trial basis, in a health care facility in 
the Philippines, where advertisements for breast-milk substitutes and the 
distribution of samples to mothers were banned. This led to a 600Jo in
crease in breast-feeding. 65 

Article 5.3 of the Code also bans the advertising and promotion of 
products within the scope of the Code directly to the consumer at the 
retail level. The provision reads as follows: "... there should be no 
point-of-sale advertising, ... or any other promotion device to induce sales 
directly to the consumer at the retail level, such as special displays, dis-
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count coupons, premiums, special sales, loss-leaders and tie-in sales, for 
products within the scope of this Code''. This provision deals with one 
specific aspect of advertising and promotion, namely, retail distribution, 
and gives examples of the devices that are used. While such adver
tisements and promotional devices are covered in general by Article 5.1, 
it would seem that the drafters of the Code considered it necessary to 
deal with them specifically, since they are employed by some distri
butors and manufacturers to induce mothers to buy breast-milk 
substitutes. Nevertheless, it must be stressed that the International 
Code does not, nor is it intended to, ban or interfere with sales of 
breast-milk substitutes; 66 it is intended, inter alia, to deal with certain 
marketing practices relating to these products. The Code expressly 
recognizes the need for breast-milk substitutes when the mother is 
unable to breast-feed her infant, for one reason or another, and em
phasizes the constructive role played by the manufacturers and 
distributors of these products. 67 

Prohibition of the giving of samples. In accordance with the 
policy of the Code to encourage and protect breast-feeding and to con
trol inducements to use breast-milk substitutes, Article 5.2 bans the giv
ing of samples of products within the scope of the Code. This provi
sion reads as follows: "Manufacturers and distributors should not pro
vide, directly or indirectly, to pregnant women, mothers or members of 
their families, samples of products within the scope of this Code". The 
provision is directed against the practice, prevalent in many parts of the 
world at the time of the adoption of the Code, of giving samples of 
breast-milk substitutes to pregnant women or mothers as an inducement 
to use such products, with the probable result that their ability to breast
feed was impaired. 68 Article 5.2 is wide enough to cover giving samples 
not only to a mother or pregnant woman, but also to any member of 
their families. It also covers the direct and indirect giving of such 
samples. In addition, Article 5.3 bans the giving of samples of pro
ducts within the scope of the Code directly to the consumer, at the retail 
level. In this case, the provision clearly recognizes this practice as a 
promotional device. 69 

It should be pointed out that the Code is not directed against the 
giving of samples in appropriate circumstances, for example, for scien
tific evaluation; thus Article 7.4 of the Code permits the giving of 
samples of products within its scope to health workers' 0 "when 
necessary for the purpose of professional evaluation or research at the 
institutional level". However, the giving of samples is not permitted if 
its purpose is promotional. Accordingly, the health worker is not 
allowed to give samples of such products "to pregnant women, mothers 
of infants and young children, or members of their families"." 

Prohibition of gifts and other inducements. One of the measures 
envisaged under the Code to protect and promote breast-feeding is to 
ban certain practices which are designed to promote and publicize the 
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use of breast-milk substitutes, such as a direct gift of breast-milk 
substitutes to the mother, the health worker, or some national institu
tions. The prohibition extends to certain inducements to the marketing 
personnel of manufacturers and distributors, 72 such as bonuses based on 
the volume of sales. The Code, in Article 5.4, expressly enjoins 
manufacturers and distributors not to distribute to mothers of infants 
and young children any gifts of articles or utensils which may promote 
the use of breast-milk substitutes. 73 It has often been the practice to 
give calendars, booklets, and product samples in health centres and out
patient facilities. 74 Furthermore, Article 7.3 of the Code prohibits 
manufacturers and distributors from offering "financial or material in
ducements" to promote products within the scope of the Code to health 
workers or members of their families. It also prohibits health workers 
and members of their families from accepting such gifts and in
ducements. "Inducements" is not defined in the Code, intentionally as 
it would appear, but the term may cover attendance at conferences, 
travel funds and funds for research, and so on. 75 

Another aspect of this principle is the restriction imposed in Article 
8.1 of the Code on the use of bonuses and quotas as sales incentives for 
marketing personnel of manufacturers and distributors. The provision 
reads as follows: "In systems of sales incentives for marketing person
nel, the volume of sales of products within the scope of this Code 
should not be included in the calculation of bonuses, nor should quotas 
be set specifically for sales of these products". The aim of the provi
sion is to temper aggressive marketing which is liable to spread or pro
mote the use of substitutes at the expense of breast-feeding. 76 

The provision is not intended to prevent the giving of bonuses, as 
such; it states clearly that "this should not be understood to prevent the 
payment of bonuses based on the overall sales by a company of other 
products marketed by it". Furthermore, one feature of the practice 
under consideration is the donation or low-price sales of such products 
to institutions or organizations. These could promote the use of the 
products, and constitute an indirect inducement to mothers to resort to 
them and so discourage breast-feeding. However, the Code allows such 
donations and sales, but prescribes restrictive conditions under which 
they may be made. Article 6.6 of the Code states that "donations or 
low-price sales to institutions or organizations of supplies of infant for
mula or other products within the scope of this Code... may be 
made. Such supplies should only be used or distributed for infants 
who have to be fed on breast-milk substitutes. If these supplies 
are distributed for use outside the institutions, this should be done 
only by the institutions ... concerned. Such donations or low-price sales 
should not be used by manufacturers or distributors as a sales induce
ment". 

Article 6. 7, which requires that where donations of such supplies 
are distributed outside an institution, the institution "should take steps 
to ensure that supplies can be continued as long as the infants concerned 
need them", in fact entails a further condition restricting such donations. 
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Donors are also required by the provision to bear this responsibility in 
mind. All these conditions are intended to discourage the practice of 
using such methods to promote the use of breast-milk substitutes. 

These gifts and other inducements might arguably fall within the 
ambit of promotion of breast-milk substitutes, and as such would be 
covered by the ban on advertising and promotion discussed elsewhere 
in this article. 77 Nevertheless, since in the Code this matter is dealt with 
separately and in some detail in view of this entrenched marketing prac
tice and its various facets, it may be regarded as an independent princi
ple under the Code. 

Information and education. Article 4.1 of the Code places respon
sibility for education and information on the governments of Member 
States. This provision reads as follows: "Governments should have the 
responsibility to ensure that objective and consistent information is pro
vided on infant and young child feeding for use by families and those 
involved in the field of infant and young child nutrition. This respon
sibility should cover either the planning, provision, design and 
dissemination of information, or their control". 

Accordingly, any information relating to infant and young child 
feeding is subject to a special regime, which is intended to ensure that it 
is both objective and consistent. 78 Therefore, the production, planning, 
provision, design, and dissemination of such information should be car
ried out by the governments of the Member States, though this task may 
be delegated by them to individuals, companies, or publishers. 

An individual, a company, or a publisher may not publish pam
phlets, brochures, or books on infant and young child feeding for use by 
mothers or pregnant women without permission from the competent 
authorities of the Member State. 

It would seem that Article 4.1 was intended to put an end to the 
random publication of information on the subject of infant and young 
child feeding which might not be objective and consistent and might 
have been issued without any involvement of the competent authorities 
of Member States in its preparation or dissemination. The purpose of the 
provision is not to interfere in the freedom of publication and informa
tion but to protect the health of infants. The involvement of the health 
authorities of a Member State should serve to ensure that the informa
tion is objective and factual. Health authorities have no financial in
terests other than those relating to public health, whereas if such infor
mation emanates from producers or distributors of products covered by 
the Code, financial or material benefit is probably involved. 79 

In addition, Article 4.2 provides that "informational and educa
tional materials, whether written, audio, or visual, dealing with the 
feeding of infants and intended to reach pregnant women and mothers 
of infants and young children, should include clear information on all 
the following points: (a) the benefits and superiority of breast-feeding; 
(b) maternal nutrition, and the preparation for and maintenance of 
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breast-feeding; (c) the negative effect on breast-feeding of introducing 
partial bottle-feeding; (d) the difficulty of reversing the decision not to 
breast-feed". 

The provision also requires that, when the materials contain infor
mation about the use of breast-milk substitutes, they should provide ad
ditional details covering matters such as the social and financial implica
tions of the use of substitutes, and the health hazards of their un
necessary or improper use. 

The purpose of the provision appears to be that of furnishing the 
mother or pregnant woman with all the relevant objective information 
on breast-feeding and the use of breast-milk substitutes, so that she may 
take a considered decision on how to feed her infant; this is confirmed 
by the remark of the Turkish delegate in 1981 in Committee A, related 
thus in the Summary Records: "it was argued that mothers had a right 
to choose whether or not they wanted to breast-feed; no one would deny 
that. .. provided that [the mother] was properly informed about the 
facts". 80 In addition, Article 6.1 of the Code requires the health 
authorities of Member States to provide health workers with the in
formation referred to in Article 4.2. 

While Article 4.2 permits the details and information mentioned 
therein to be given, it does not permit the use of informational and 
educational materials for the purpose of promoting breast-milk 
substitutes. It states clearly that "such materials should not use any 
pictures or text which may idealize the use of breast-milk 
substitutes". The drafters of the Code felt that the use of such pictures 
or text might prompt mothers or pregnant women to resort unnecessarily 
to breast-milk substitutes. 81 

Article 4.2 does not expressly state who is responsible for the 
preparation of the informational and educational materials. The ques
tion then arises whether the governments concerned, private individuals, 
or commercial companies are to be responsible. It would seem that 
the governments are implicitly referred to; Article 4.1 expressly mentions 
the responsibility of governments for the planning, provision, design, 
and dissemination of information on infant and young child 
feeding. Paragraph 2 could be considered as an example of the kind 
of information to be presented in an objective and consistent manner 
about infant feeding. Furthermore, Article 4.3 provides that donations 
of informational or educational materials by manufacturers or 
distributors should be made only "at the request and with the written 
approval of the appropriate government authority or within guidelines 
given by governments", so that even in this respect the government is 
involved, either directly or indirectly, or through measures taken by 
it. It may be concluded that no informational or educational materials 
can be produced and/or disseminated under Article 4.2 of the Code 
without the involvement of the government concerned. The govern
ment may itself produce and/ or disseminate such materials or authorize 
others to do so, in accordance with certain terms and conditions 
stipulated by it. 
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Encouragement and promotion of breast-feeding. In order to 
achieve the objective of the Code, the health authorities in Member 
States are enjoined to take certain measures. Thus, Article 6.1 provides 
that "the health authorities in Member States should take appropriate 
measures to encourage and protect breast-feeding ... , and should give ap
propriate information and advice to health workers in regard to their 
responsibilities, including the information specified in Article 4.2". 82 

The provision leaves to Member States the determination of "ap
propriate measures", because they are difficult to define in an interna
tional instrument. Furthermore, circumstances vary between Member 
States, according to their social, economic, and legal systems. Some 
measures which may be considered appropriate are: the introduction of 
the subject of breast-feeding and its benefits on the health of infants into 
the teaching and training programmes of health workers; the imposition 
of an obligation on proprietors of factories to provide special places for 
mothers to breast-feed their infants during working hours; and the 
adoption of health regulations which give the mother the right to ade
quate maternity leave in order to breast-feed her infant. There have 
been encouraging results from action by the competent authorities. The 
situation in Canada was evoked by the Canadian delegate during the 
discussions in Committee A in 1981; her remarks, in the Summary 
Records, were as follows: "Federal and provincial health authorities had 
for some time been working, in conjunction with professional and other 
nongovernmental organizations, in the development and implementa
tion of breast-feeding promotion programmes. The results indicated 
that the percentage of infants being breast-fed had, during the past 10 
years, increased nationally from a low of about 4007o to nearly 60%". 83 

Article 7.1 of the Code states that "health workers should en
courage and protect breast-feeding; and those who are concerned in par
ticular with maternal and infant nutrition should make themselves 
familiar with their responsibilities under this Code ... ". Here again, the 
Code leaves the health worker to determine what action could encourage 
breast-feeding, in the light of his responsibility under the Code. 84 Some 
examples may be given: the attending physician advif.ing the mother to 
breast-feed her infant, explaining the benefits for both the mother and in
fant, 8s and warning her about the health risks to her infant if it is 
deprived of her milk; and pointing out the financial burden entailed 
by the use of breast-milk substitutes. 86 

Certain measures in the Code are specifically intended to encourage 
and promote breast-feeding; these measures include the ban on the use 
of health care systems for the purpose of promoting breast-milk 
substitutes, 87 and the ban on the display of these products, or placards or 
posters concerning them, in such places. 88 Furthermore, Article 6.4 of 
the Code precludes the use by health care systems of "professional ser
vice representatives", "mothercraft nurses", 89 or similar personnel pro
vided or paid for by manufacturers or distributors of products within 
the scope of the Code. These practices were prevalent in a large 
number of Member States and were designed to promote the products in 
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question among mothers visiting a facility of a health care system. A 
mother visiting a clinic, child-care institution, or the like was bound to 
encounter these promotional devices which could influence her in favour 
of breast-milk substitutes. The ban on the use of health care systems 
for promoting breast-milk substitutes, and on the use of posters and 
placards for that end, is in fact intended as a measure to encourage 
breast-feeding. This shows the relationship between the encourage
ment of breast-feeding and the ban on the promotion of breast-milk 
substitutes. Finally, it should be noted that activities falling under the 
ban on the use of health care systems to promote breast-milk substitutes 
under Article 6 may also come within the ban on advertising and pro
motion of substitutes under Article 5 .1. 90 

Consumer protection. The Code recognizes the need for breast
milk substitutes when mothers do not breast-feed, or only do so par
tially. 9 ' It is therefore necessary to provide a degree of protection for 
the consumer (the infant). This protection is expressed in the re
quirements as to the quality and labelling of products covered by the 
Code. 

Labelling92 is regulated by Article 9.2 of the Code, which reads as 
follows: 

Manufacturers and distributors of infant formula should ensure that each con
tainer has a clear, conspicuous, and easily readable and understandable message 
printed on it, or on a label which cannot readily become separated from it, in an ap
propriate language, which includes all the following points: (a) the words "Impor
tant Notice" or their equivalent; (b) a statement of the superiority of breast-feeding; 
(c) a statement that the product should be used only on the advice of a health 
worker as to the need for its use and the proper method of use; (d) instructions for 
appropriate preparation, and a warning against the health hazards of inappropriate 
preparation. Neither the container nor the label should have pictures of infants, 
nor should they have other pictures or text which may idealize the use of infant 
formula .... 

The purpose of the provision is to provide the mother or pregnant 
woman with the relevant information on the use of breast-milk 
substitutes, without unduly encouraging resort to these products. Fur
thermore, the involvement of the health worker should ensure 
reasonable protection of the infant. The advice on the need for breast
milk substitutes which may be given by a health worker would, 
presumably, be based on the health of the mother and her ability to 
breast-feed the infant. The health worker would also advise on the 
proper method of using the products. In addition, the instructions for 
the appropriate preparation of the products and the warning that health 
hazards may arise from inappropriate preparation should alert the 
mother to the dangers to the health of her infant. Once on her guard, 
the mother is more likely to be careful about hygienic conditions, which 
would probably lessen the chances of infection occurring through this 
method of infant feeding. Article 9.2 has, therefore, altered the condi
tions under which breast-milk substitutes should be used. 
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Another aspect of consumer protection under the Code is to be 
found in Article 9.3, which provides that "food products within the 
scope of this Code, marketed for infant feeding, which do not meet all 
the requirements of an infant formula, 93 but which can be modified to 
do so, should carry on the label a warning that the unmodified product 
should not be the sole source of nourishment of an infant". 

The drafters of the Code, concerned that infants should receive ade
quate food, required that mothers be warned of this risk of health to in
fants as, if no warning is given, a mother may imagine that the food in 
question is adequate for infant feeding and the child may suffer 
malnutrition in consequence. Inadequate food may lead to health prob
lems for the infant and affect its normal growth and develop
ment. Article 9.3 singles out one product, "sweetened condensed 
milk", as not suitable for infant feeding for this reason. 

Another aspect of consumer protection is the requirement laid down 
in Article 9.4 that the label of food products within the scope of the 
Code should state all the following points: "(a) the ingredients used; (b) 
the composition/analysis of the product; (c) the storage conditions re
quired; and (d) the batch number and the date before which the product 
is to be consumed, taking into account the climatic and storage condi
tions of the country concerned". These details are intended to show the 
buyer of the products what he is buying, whether or not they are 
suitable for consumption, and when he must not buy or use 
them. These are important elements of consumer protection; since 
breast-milk substitutes are imported by many developing countries, their 
quality and soundness may suffer during transport and, if the products 
deterioriate, their consumption is liable to affect the health of the in
fant. The delegate of Burundi pointed out in Committee A, during the 
discussion of the question of infant feeding in 1980, that since powdered 
milk was imported it was extremely costly; moreover, it frequently 
deterioriated in transit so that its quality was poor and it was even 
dangerous, and that, as a consequence, the number of cases of 
gastroenteritis had increased. 94 

Requirements as to the quality of products covered by the Code are 
laid down in Article 10. This requires, in paragraph 1, the quality of 
such products to be of a high recognized standard. Article 10.2 
stipulates that at the time when products are sold or otherwise 
distributed, they should "meet applicable standards recommended by 
the Codex Alimentarius Commission and also the Codex Code of 
Hygienic Practice for Foods for Infants and Children". 

Standards recommended by the Codex Alimentarius Commission 
contain requirements for food aimed at ensuring for the consumer a 
sound, wholesome food product free from adulteration, correctly label
led and presented. 95 The standards, which are, inter alia, intended to 
protect the health of the consumer, 96 are the subject of detailed discus
sions and exchanges of views between members of the Commission 
before adoption, 97 and indeed the whole process may last some 
years. On the other hand, the Codex Code of Hygienic Practice con-
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tains the minimum hygienic requirements for the handling (including 
production, preparation, processing, packaging, storage, etc.) of infant 
foods to ensure a safe, sound, and wholesome product. 98 By making 
Codex standards and the Code of Hygienic Practice applicable to breast
milk substitutes, the drafters of the Code have ensured a high standard 
of quality for such products, thus providing a reasonable measure of pro
tection for the consumer. In the absence of such standards it would be 
possible to export breast-milk substitutes, even though their quality does 
not meet the applicable criteria in the exporting country. In 1981 a 
member of the Executive Board pointed to the apparent assumption that 
the products referred to in the Code would be manufactured to the same 
standards for use in the (developed) producing country as for use 
abroad; in fact, certain categories of product were exported by manufac
turers but not marketed in their own countries. 99 

Implementation of the Code. According to Article 11.1 of the 
Code, "Governments should take action to give effect to the principles 
and aim of this Code, as appropriate to their social and legislative 
framework, including the adoption of national legislation, regulations or 
other suitable measures". 

This seems reasonable, as some Member States may find it ap
propriate to enact national legislation to give effect to the Code, because 
of the absence of any national legislation concerning products covered 
by the Code. Other Member States, on the other hand, may prefer to 
adopt regulations to implement the Code, because of the existence of 
national enabling legislation in this field. Furthermore, leaving the 
choice of means to implement the Code to Member States assists them 
in their task since they may find it easier to implement the Code in a 
ministerial decree or regulations, rather than in national legislation 
which may take a long time to adopt. Had the drafters of the Code in
sisted on a specific means of implementation, they would have foregone 
this flexibility. 

Since some Member States may lack the necessary expertise to im
plement the Code, the drafters inserted the following provision in Article 
11.1: " ... governments should seek, when necessary, the cooperation of 
WHO, UNICEF and other agencies of the United Nations system"; in
deed, some members have already availed themselves of WHO's coopera
tion.100 Another point which should be mentioned here is that Article 
11.1 appears to rule out discrimination, in the implementation of the 
Code, between local manufacturers of products covered by the Code 
and those marketing them, and foreigners involved in these ac
tivities. The article provides that "national policies and measures, in
cluding laws and regulations, which are adopted to give effect to the 
principles and aim of this Code should ... apply on the same basis to all 
those involved in the manufacture and marketing of products within the 
scope of this Code". This is a clear indication of the evenhandedness of 
the Code and that it is not intended as a barrier against the entry into the 
territory of the implementing State of products covered by it. It also 
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shows that the Code does not make any distinction between marketing 
practices inside and outside the territory of the implementing Member. 

Legal effect of WHO resolutions. It may now be asked how far 
WHO Member States are under an obligation to implement the 
Code. As we have seen, the Code was adopted by the World Health 
Assembly as a recommendation, in a resolution to which the text of the 
Code was annexed. 101 The Assembly, in the same resolution, urged all 
Member States "to give full and unanimous support to the implementa
tion ... of the provisions of the International Code in its entirety as an 
expression of the collective will of the membership of the World Health 
Organization; [and] to translate the International Code into national 
legislation, regulations or other suitable measures". In 1982, the 
Assembly again urged Member States ''to give renewed attention to the 
need to adopt national legislation, regulations or other suitable measures 
to give effect to the International Code" .102 

The question to be considered next is the legal effect of resolutions 
of the World Health Assembly and whether they are binding on Member 
States. The same question has been discussed in great detail with 
respect to resolutions of the United Nations General Assembly. 103 
Some writers believe that resolutions of the General Assembly have bind
ing effect only in the internal matters and working of the United 
Nations, 104 e.g. admission of new members 10s and approval of the 
budget. 106 Others maintain that, besides resolutions which concern the 
internal matters and working of the United Nations, certain resolu
tions of the General Assembly have binding effect. 107 Yet another view 
is that resolutions of the General Assembly constitute evidence of ac
cepted practice of international customary rules, 108 or form elements 
creating rules of international customary law, in certain circum
stances. 109 

So far as resolutions of the World Health Assembly are concerned, 
some relate to the internal matters and working of the Organization, 
such as the admission of new Members, 110 the establishment of certain 
organs, 111 and the approval of the budget estimates, 112 which seem to be 
binding on Member States. This category of resolutions resembles 
those adopted by the General Assembly for similar questions. As 
regards Health Assembly resolutions on relations between the Organiza
tion and Member States, e.g. the adoption of the Code, the position 
may be expressed as follows: the Health Assembly resolution adopting 
the Code, and its related resolution on infant and young child feeding, 
contain certain declarations and findings with respect to the importance 
of breast-feeding and its effect on the healthy growth and development 
of infants, and to the role the governments of Member States can play 
in the protection of breast-feeding; 113 the Assembly, in these resolutions, 
expressed its conviction that the protection and promotion of infant 
feeding, including the regulation of the marketing of breast-milk 
substitutes, affect infant and young child health directly and profound
ly;114 it went on to urge all Member States to give full and unanimous 
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support to the implementation of the Code, which contains a number 
of principles as an expression of the collective will of the Organization's 
membership; the Assembly also urged the translation of the Code into 
national legislation, regulations, or other suitable measures. These 
resolutions of the Health Assembly may be considered declaratory of the 
health principles contained in the Code and of the role of Member 
States in this connection, including the implementation of the Code in 
appropriate national measures. 

The various views advanced concerning General Assembly resolu
tions probably apply in like measure to Health Assembly resolu
tions. Those who consider General Assembly resolutions non-binding 
would likely take the same view of Health Assembly resolutions. 11 s Ac
cording to this position, Member States are under no obligation to im
plement the Code. Those who consider some General Assembly resolu
tions to be evidence of international customary rules" 6 or elements 
creating such rules, 117 would probably take the same stand on the Health 
Assembly resolutions in question. This also holds good for the view 
that certain General Assembly resolutions have some binding effect, " 8 

on the argument that these resolutions concern legal or factual findings 
adopted by a competent organ of an international organization which 
have legal effect for Members. Castaneda states: "United Nations 
organs, in the performance of their functions, also make pro
nouncements as to the existence or non-existence of certain facts of legal 
situations... On occasion, these pronouncements or estimations have a 
special characteristic: they are 'determinations' from which may derive 
under certain circumstances - difficult to formulate in a general man
ner... - legal consequences that cannot be opposed in a juridically 
significant way by the members" .119 On the other hand, Higgins is of 
the opinion that "it is now fairly widely accepted that United Nations 
resolutions, under certain conditions, can be treated as sources of inter
national law. 120 (These conditions would be that the resolutions are 
clear, and represent a repeated practice over a sufficient length of time 
by the great majority of nations)" .121 By contrast, Cheng argues that 
''not only is it unnecessary that the usage should be prolonged, but 
there need also be no usage at all in the sense of repeated practice, pro
vided that the opinio juris of the States concerned can be clearly 
established" .122 

On Castaneda's view, while the Code was adopted in a resolution 
of the Health Assembly as a recommendation, this resolution and the 
resolution on infant and young child feeding have created a legal situa
tion which Member States cannot ignore, in view of the principle of 
good faith. 123 These resolutions could be regarded as "determinations 
from which may derive legal consequences" .124 Alternatively, these 
resolutions might be held to constitute the "opinio juris" of Member 
States, and thus, in Cheng's view, create rules of international 
customary law. 125 Thus, Member States might be considered bound to 
give effect to the Code, in taking national measures, as appropriate to 
their social and legislative framework, be they national legislation, 
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regulations, or other suitable measures. As the I.C.J. held in the 
1971 case of Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Africa) notwithstanding resolu
tion 276 (1970) of the Security Council, " .. it would not be correct to 
assume that, because the General Assembly is in principle vested with 
recommendatory powers, it is debarred from adopting, in specific cases 
within the framework of its competence, resolutions which make deter
minations or have operative design" .126 

The conduct of Member States tends to confirm the view that the 
Health Assembly resolutions in question have legal effect; some 120 
Member States have notified the Director-General of WHO of the adop
tion of national measures to implement the Code. 127 These have taken 
various forms: administrative measures, 128 the establishment of commit
tees to study the implementation of the Code, 129 the drafting of im
plementing legislation/ 30 or the enactment of such legislation. 131 This 
may well indicate that these Members feel under an obligation to imple
ment the Code, otherwise they need not have done so. 

Monitoring of the Code. According to Article 11.2 of the Code, 
''Monitoring the application of this Code lies with governments acting 
individually, and collectively through the World Health Organization as 
provided in paragraphs 6 and 7 of this Article" (see infra). 

Individual monitoring is left to each Member to determine, in the 
light of its legal system, social framework, and health conditions. For 
example, if a Member has implemented the Code in national legislation, 
it may establish an office or department to carry out the monitoring. It 
may also entrust this task to an existing department of the ministry most 
concerned, for example the ministry of health or commerce. Individual 
monitoring is carried out within the territory of the Member State and 
presupposes that the Code has been implemented by it in national 
legislation or other suitable legal measures. Collective monitoring is 
described in paragraphs 6 and 7 of Article 11, which read as follows: 

11.6 In accordance with Article 62 of the Constitution of the World Health 
Organization, Member States shall communicate annually to the Director-General in
formation on action taken to give effect to the principles and aim of this Code. 

11.7 The Director-General shall report in even years to the World Health Assembly 
on the status of implementation of the Code ... 

The provisions point to the Health Assembly as the forum for col
lective monitoring. According to Article 62 of the WHO Constitution, 
Members are required to send annual reports on the action taken with 
respect to, inter alia, recommendations made to them by the Organiza
tion, which includes the Code. The Director-General examines these 
reports to see what measures have been taken by the reporting Member 
with respect to the implementation of the Code. He then submits a 
biennial report to the Health Assembly on the measures taken by 
Member States which shows the status and extent of implementation of 
the Code. When the Health Assembly discusses the Director-General's 
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report, any Member can raise questions on the measures taken to imple
ment the Code. Equally, any Member may criticize, or comment on, 
the attitude of those Members who are dilatory. In this way, Member 
States may be incited to implement, or expedite the implementation of, 
the Code. 

This collective monitoring naturally lacks legal force, but it could 
be considered a kind of political or moral pressure on Members to take 
action to implement and apply the Code. The situation can be com
pared with that prevailing in the International Labour Organisation 
(ILO), where Members of that organization are required to submit to it 
reports on the legal position and practices in their territories with respect 
to conventions and recommendations adopted by the ILO. Member 
States which are parties to certain ILO conventions are also required to 
submit reports on measures taken to implement these conventions. The 
Director-General of the ILO submits to the General Conference a sum
mary of the reports and information submitted by Members. 132 

Mention should be made of the role of private individuals, non
governmental organizations, and professional groups and institutions in 
monitoring the Code. Article 11.4 places on them "the responsibility 
of drawing the attention of manufacturers or distributors to activities 
which are incompatible with the principles and the aim of this Code, so 
that appropriate action can be taken. The appropriate governmental 
authority should also be informed". While this role may not seem 
significant in theory, it can be quite effective in practice. Individuals, 
consumer groups, and all those mentioned in the provision constitute a 
large section of any society and are likely to observe any practices of 
manufacturers or distributors which are incompatible with the Code. If 
such practices occur, for example, the display of a poster promoting 
breast-milk substitutes in a facility of a health care system, they would 
be reported to those responsible so that action can be taken to remedy 
the situation. If no such action is forthcoming, a complaint could be 
made to the competent national authority or other bodies. 133 This role 
also helps to achieve the aim of the Code in that it provides the means 
for cooperation between private individuals and bodies and the 
manufacturers and distributors of products covered by the Code in the 
settlement of disputes which may arise from some of the practices of the 
latter. 

An interesting aspect of the process of monitoring of the Code is 
self-monitoring on the part of the manufacturers and distributors of 
products within the scope of the Code. Article 11.3 provides that, in
dependently of any other measure of implementation, manufacturers 
and distributors "should regard themselves as responsible for monitor
ing their marketing practices according to the principles and aim of this 
Code, and for taking steps to ensure that their conduct at every level 
conforms to them". This means that a manufacturer or distributor 
would, for example, be required to monitor the activities of its branches 
and the practices of its component companies with respect to the obser
vance of the provisions of the Code, whether or not the State in whose 
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territory such activities have taken place has implemented the 
Code! 34 However, it is probable that this provision applies only where 
no legal measures have been taken to implement the Code. If measures 
have been taken, e.g. legislation or an administrative decision having 
legal force, the manufacturer or distributor in question will be obliged 
to respect them and abide by the provisions of the Code as implemented 
in the State concerned. 

4. CONCLUSIONS 

The Code constitutes a significant advance in the protection of the 
health of infants. It has for the first time created an international in
strument which contains clear principles intended to regulate certain 
practices of manufacturers and distributors of breast-milk substitutes 
and other products covered by the Code. In adopting the Code, WHO 
intended to remedy a public health problem which continues to affect 
many infants in various parts of the world, particularly in developing 
countries. It is the first instrument of its kind ever adopted by WHO. 

No one can pretend that the Code is a perfect instrument or free 
from ambiguities, but its defects are those to be expected from an inter
national instrument adopted as the result of compromise, under the cir
cumstances then prevailing. However, the Code is envisaged as only 
one of several important actions for the protection of the healthy 
growth and development of infants and, as such, it provides Member 
States with a means of regulating practices in the marketing of breast
milk substitutes, for the benefit of the health of infants of present and 
future generations. In the words of the representative of the Executive 
Board at the Health Assembly in 1981, ''we are dealing with a health 
issue of essential importance to all Member States, and particularly to 
developing countries, and of importance to the children of the world 
and thus to all future generations." 135 A delegate described the adop
tion of the Code by the Health Assembly as a "historic event for all the 
children of the world, and especially those of the developing world" . 136 

The usefulness of the Code and its contribution to the protection of 
the health of infants depend upon its implementation by Member 
States. Although the implementation of the Code is by no means com
plete, the action of the Members so far, as reflected in the report of the 
Director-General to the Health Assembly in May 1983, 137 provides 
grounds for optimism. 
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(1981). The total value of nominal sales for 1980 in the baby-food market in Den
mark, France, the Federal Republic of Germany, Ireland, and the United Kingdom 
has been estimated at over US$ 746 million. See The economist, 31 January 1981, 
p. 66. 

9. See his statement during the discussions in Committee A of the World Health 
Assembly of the question of adopting an international code on breast-feeding and 
the promotion of breast-feeding, supra ref. 7, at p. 73. 

10. See resolution WHA27.43. Handbook of resolutions and decisions of the World 
Health Assembly and the Executive Board (hereinafter referred to as the "WHO 
Handbook"). Vol. II. Geneva, 1985, p. 89. 

II. Resolution WHA31.47, ibid., p. 85. 

12. See WORLD HEALTH ORGANIZATION. Breast-feeding patterns: a review of studies in 
the Eastern Mediterranean Region. Alexandria, Regional Office for the Eastern 
Mediterranean, 1982 (Technical Publication No. 4), pp. 78, 136, 172, 217, and 
260. The studies show that many mothers in Bahrain, Iraq, Kuwait, Qatar, and the 
United Arab Emirates have abandoned breast-feeding in favour of bottle
feeding. According to Jack Ashley, a Member of the United Kingdom Parliament, 
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"960Jo of babies in Brazil were breast-fed in 1940: by 1974 the proportion had fallen 
to 390Jo". The lancet, 1: 566 (1981). 

13. UNICEF was established by UN General Assembly in 1946 for the purpose of pro
moting child welfare and health. UN General Assembly resolution 57 (1), 11 
December 1946: see Resolutions Adopted by the General Assembly during the Se
cond Part of its Session from 23 October to 15 December 1946, pp. 90-93. See also 
WoLF, J. United Nations Children's Fund. In: Encyclopedia of public interna
tional law: Part 5. Amsterdam, North-Holland, 1983, pp. 293-294. 

14. See Joint WHO/UNICEF Meeting on Infant and Young Child Feeding, Geneva, 
9-12 October 1979, Statement and Recommendations, Geneva (1979), p. 29. 

15. Resolution WHA33.32 paragraph 6(4) and (5), WHO Handbook, Vol. II, p. 90. 

16. Ibid., paragraph 6(5). 

17. See resolution EB67.R12, ibid., p. 91. 

18. See resolution WHA34.22, ibid., p. 91. 

19. The United States voted against the Code, while Argentina, Japan, and the Republic 
of Korea abstained. See Thirty-fourth World Health Assembly, Geneva, 4-22 May 
1981. Verbatim records of plenary meetings - reports of committees. Geneva, 
1981 (document WHA34/198l/REC/2), p. 266. 

20. The Organization's functions cover a wide range of subjects and are specified in Ar
ticle 2 of its Constitution. 

21. McNAIR, A. S. The law of treaties. Oxford, Oxford University Press, 1961, p. 
4. See also Article 2, paragraph 1(a) of the Vienna Convention on the Law of 
Treaties, 1969. For the text of the Convention, see Official Records of the United 
Nations Conference on the Law of Treaties, Documents of the Conference. New 
York, United Nations (UN Publication Sales No. E.70.V.5), p. 289. See also U.N. 
Doc. A/CONF. 39/23, 1969. According to Article 2, paragraph 1(a) of the Draft 
Articles on Treaties between States and International Organizations or between In
ternational Organizations, "treaty" means an international agreement governed by 
international law and concluded in written form: (i) between one or more States and 
one or more international organizations; or (ii) between international organizations, 
whether that agreement is embodied in a single instrument or in two or more related 
instruments and whatever its particular designation. See Yearbook of the Interna
tional Law Commission, 2: 120 (1981). 

22. On the use of treaties by WHO to regulate health-related matters, see SHUBBER, 
S. The role of WHO in environmental pollution control. Earth law journal, 2: 
369-372 (1976). 

23. A simple majority is required for the adoption of regulations under Article 21. See 
Article 60, paragraph (b) of the WHO Constitution and Rule 73 of the Rules of 
Procedure of the Health Assembly. The World Health Assembly has so far 
adopted two instruments under Article 21: the Nomenclature Regulations 1967, and 
the International Health Regulations (1969); see resolution WHA20.18, WHO 
Handbook, Vol. I, pp. 175-176, and International Health Regulations (1969). 3rd 
annotated ed. Geneva, World Health Organization, 1983. The Regulations are a 
revised text of the International Sanitary Regulations adopted by the Health 
Assembly in 1951. 

24. Professor Bowett believes that some resolutions of the UN General Assembly 
assume a "quasi-legislative role"; see BOWETT, D. W. The law of international in
stitutions. 4th ed. London, Stevens, 1982, p. 46. See CHENG, B. The law of in
ternational air transport. London, Stevens, 1962, p. 155. Some writers regard 
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regulations adopted under Article 21 of the WHO Constitution as international 
treaties ("accords internationaux"), for example, the International Health Regula
tions; see VIGNES, C.-H. Le reglement sanitaire international - aspects juridi
ques. Annuaire fran~ais de droit international, 11: 654 (1965). Others do not con
sider them international treaties; see SKUBISZOWSKI, K. Enactments of international 
organizations. British yearbook of international law, 41: 223-224 (1968). It is 
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similar power under the Chicago Convention of 1944, with respect to international 
standards. See Articles 37, 38, 54(1), and 90(a) of the Chicago Convention. 
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Reports, 182. 

26. See the Concise Oxford Dictionary, 7th ed. Oxford, Oxford University Press, 
1982, p. 90. 

27. For an estimate of the import of these products by developing countries in 1980 
alone, see supra ref. 8. 

28. On this point, see p. 885. 

29. On the Codex Alimentarius Commission, see p. 892. 

30. Ibid. 

31. See General Principles of the Codex Alimentarius, paragraph 3. Codex Alimen
tarius Commission: Procedural Manual, 5th ed. Rome, Joint FAO/WHO Food 
Standards Programme, 1981, p. 21. 

32. See Article 75 of the WHO Constitution: "Any question or dispute concerning the 
interpretation or application of this Constitution which is not settled by negotiation 
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Justice ... ". 

33. See supra, ref. 15. 

34. See Dr R. J. H. Kruisinga's statement, WORLD HEALTH ORGANIZATION. Executive 
Board, sixty-seventh session, Geneva, 14-30 January 1981. Summary records. 
Geneva, 1981 (document EB67/1981/REC/2), p. 312. In explaining the vote cast 
by the United States against the Code, the United States delegate said, in Committee 
A, that "the United States was seriously concerned about WHO's involvement in 
commercial codes ... ". See supra ref. 1, at p. 200. There are those who even 
deny that WHO has the authority to adopt the Code. See A. Keller, who, com
menting on the Code, wrote "even though its purported goal of the promotion of 
infant breast-feeding is universally accepted, this is clearly a matter over which each 
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35. See supra ref. 34, at p. 319. Dr Kruisinga's argument involves deciding whether 
breast-milk substitutes are a "food" or a product "similar" to biological pro
ducts. If breast-milk substitutes are a mere "food", they are only doubtfully 
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36. [1949] I.C.J. Reports, 182. 

37. Ibid., p. 184. 
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38. Article 1 of the WHO Constitution. 
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41. Ibid., paragraph (v). 
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44. Resolution EB67.R12, paragraph 3, supra ref. 17, and resolution WHA34.22, supra 
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of the Vienna Convention on the Law of Treaties, supra ref. 21. 

47. See Dr H. J. H. Hiddlestone's statement, supra ref. 34, at p. 310. 

48. Ibid., p. 317. Another member of the Executive Board, Dr A. W. Patterson, sup-
ported Dr Hiddlestone's suggestion; see ibid., p. 313. 

49. Ibid., p. 319. 

50. Resolution WHA34.22, paragraph 5(3), see supra ref. 18. 

51. See Report of the Director-General entitled Infant and young child nutrition, in
cluding the nutritional value and safety of products specifically intended for infant 
and young child feeding and the status of compliance with and implementation of 
the International Code of Marketing of Breast-milk Substitutes (unpublished docu
ment A3617, dated 15 March 1983). WHO, 1983, p. 39, paragraphs 130 and 
131. Article I I. 7 of the Code requires the Director-General to report in even years 
to the World Health Assembly on the status of implementation of the Code. See 
also resolution WHA33.32, paragraph 6(7), supra, ref. 15. 

52. See p. 880. 

53. CASTANEDA, J. Legal effects of United Nations resolutions. New York, Columbia 
University Press, 1969, pp. 8-9. 

54. Bowett makes the following comment with respect to a recommendation of the UN 
General Assembly: "Although as a general rule it can have no legally binding effect 
on the members, there are some circumstances in which a recommendation may 
create direct legal obligations for members, for example by the Assembly's approval 
of the budget... or by decisions on elections to various organs or admission to 
membership; such matters normally relate to the internal working of the Organiza
tion as distinct from a recommendation addressed to a member". See supra ref. 
24, at pp. 45-46. 
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55. For details, see pp. 894-896. 

56. See Report by the Director-General to the Executive Board on the draft Interna
tional Code of Marketing of Breast-milk Substitutes. Thirty-fourth World Health 
Assembly, Geneva, 4-22 May 1981. Resolutions and decisions. Annexes. Geneva, 
1981 (document WHA34/1981/REC/I), p. 61. 

57. Article I of the Code. 

58. 'Article 2 of the Code describes the products to which the Code applies: (I) breast
milk substitutes; (2) other milk products, foods and beverages, including bottle-fed 
complementary foods, when marketed or otherwise represented as suitable for use as 
a partial or total replacement of breast-milk; and (3) feeding bottles and teats. 

59. An unsuccessful attempt was made to qualify the ban on advertising and promotion 
in Article 5.1 by the insertion of the expression "to the detriment of breast
feeding". The qualification was first proposed in the Joint WHO/UNICEF 
Meeting on Infant and/Young Child Feeding, in October 1979, and was adopted by 
the Meeting. See supra ref. 14, at p. 28, footnote. However, in its comments on 
the origin of Article 5.1 of the International Code, the International Council of In
fant Food Industries (ICIFI) suggested that the wording adopted by the Meeting 
should be adhered to, but this was not accepted. A controversy arose in this con
nection in the Netherlands, between a consumer organization and a producer of 
breast-milk substitutes. The latter put an advertisement in a newspaper relating to 
its activities, to which the organization objected on the ground that this action was 
not compatible with the International Code. The matter was referred to the Na
tional Committee on Advertising Practice of the Board of Appeal. The company, 
under a misapprehension, argued that the Code banned advertising "to the detri
ment of breast-feeding". The Board of Appeal rejected the appeal on the ground 
that the legal status of tlie Code was not clear in the Netherlands. 

60. See WHO and UNICEF. Notes on the International Code of Marketing of Breast
milk Substitutes (unpublished document, dated July 1982), p. 4, paragraph 18. 

61. According to the Concise Oxford Dictionary, "advertise" means" ... describe (goods) 
publicly with view to increasing sales". See supra ref. 26, at p. 14. 

62. Paragraph I of Article 31 provides: "A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose." 

63. Dr E. Yacoub maintained that "mothers were often persuaded by advertisements to 
use [breast-milk substitutes] instead of breast-feeding their infants." See supra ref. 
7, at p. 306. Another member, Mr K. Al-Sakaaf, stated that "excessive use of 
breast-milk substitutes was brought about by uncontrolled advertising ... ". Ibid., p. 
311. It was further pointed out by Dr J. J. A. Reid that "there was need both to 
foster breast-feeding and to protect mothers from influences which might discourage 
this, and the Code clearly had an important part to play in the latter pro
cess". Ibid., p. 309. Moreover, the World Health Assembly recognized in 1982 
"... that commercial marketing of breast-milk substitutes for infants had con
tributed to an increase in artificial feeding". See resolution WHA35.26, fourth 
preambular paragraph, WHO Handbook, Vol. II, p. 92. Article 3 of the Interna
tional Code defines "marketing" as "product promotion, distribution, selling, 
advertising, product public relations, and information services". 

64. "Also, and unappreciated, successful breast-feeding literally depends physiologically 
on confidence. Advertising can have the subtle and unique side-effect of causing 
anxiety and doubt, and thus undermining the production of the rival product, 
human milk". See JELLIFFE, D. & JELLIFFE, E. F. Feeding young infants in 
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developing countries. Marketing and promotion of infant formula in the develop
ing nations, 1978. Hearing before the Subcommittee on Health and Scientific 
Research of the Committee on Human Resources, United States Senate, Ninety-fifth 
Congress, second session, May 23, 1978. Washington, DC, US Government Prin
ting Office, 1978, p. 74. 

65. New scientist, 94(1310): 799 (1982). 

66. See the statement of the Swiss delegate during the discussions of the draft Code in 
Committee A of the Assembly in 1981: "there should be no misunderstanding on 
this subject: the Code recognized objectively that breast-milk substitutes fulfilled a 
need and it did not set out to prevent such products from being sold or used when 
necessary". See supra ref. 1, at p. 193. The Turkish delegate pointed out that 
"one misunderstanding was that the Code was directed against the manufacturers of 
breast-milk substitutes. In fact, the Code in no way discouraged industry from 
manufacturing substitutes"; ... "the whole purpose of the Code was to avoid en
couraging future mothers and especially new mothers to resort unnecessarily to 
bottle-feeding ... ". Ibid., p. 194. 

67. See the sixth and fifteenth preambular paragraphs of the Code. 

68. Commenting on the effect of publicity and promotion on the mother's choice of 
breast-feeding or using breast-milk substitutes, the Turkish delegate pointed out dur
ing the discussions of the Code in Committee A in 1981 that " .. .If the expectant 
mother was showered with clever publicity and sometimes even free samples of 
breast-milk substitutes, she could not always be expected to make a wise decision in 
the best interests of the health of her baby. The aim of the Code was precisely to 
protect' mothers and future mothers from unethical marketing practices". See 
supra ref. 1, at p. 194. It has been remarked, in connection with the gi~ing of 
samples, that "promotional activities have also been directed through the health ser
vices, with, for example, free samples to all mothers discharged from maternity 
units ... ". See supra ref. 64, at p. 73. 

69. See p. 885. 

70. A "health worker", according to Article 3 of the Code, means "a person working 
in a component of... a health care system, whether professional or non-professional, 
including voluntary, unpaid workers". 

71. This seems to apply even if the mother or pregnant woman is the health worker's 
wife, because the provision is general and can be said to include any woman, ir
respective of her relationship to the health worker. See also the experiments carried 
out at a health care facility in the Philippines, supra ref. 65. 

72. According to Article 3 of the Code, "marketing personnel" means "any persons 
whose functions involve the marketing of a product or products coming within the 
scope of this Code". For the definition of "marketing", see supra ref. 63. 

73. Article 5.4 reads as follows: "Manufacturers and distributors should not distribute 
to pregnant women or mothers of infants and young children any gifts of articles or 
utensils which may promote the use of breast-milk substitutes or bottle-feeding". 

74. See supra ref. 64, at p. 73. 

75. See supra ref. 64. Article 7.5 of the Code requires manufacturers and distributors 
of products covered by the Code to "disclose to the institution to which a recipient 
health worker is affiliated any contribution made to him or on his behalf for 
fellowships, study tours, research grants, attendance at professional conferences, or 
the like". The provision also requires the recipient to make similar disclosures. 

76. Other provisions of the Code are designed to reduce the possibilities of con-
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tact between the marketing personnel of manufacturers and distributors of products 
within the scope of the Code and pre~nant women and mothers of young 
children. Article 5.5 of the Code provides that "Marketing personnel, in their 
business capacity, should not seek direct or indirect contact of any kind with preg
nant women or with mothers of infants and young children". Furthermore 
Article 8.2 of the Code provides that "Personnel employed in marketing products 
within the scope of this Code should not, as part of their job responsibilities, per
form educational functions in relation to pregnant women or mothers of infant and 
young children". 

77. See p. 885. 

78. According to the WHO and UNICEF Notes on the International Code of Marketing 
of Breast-milk Substitutes, "... it is the responsibility of the governments of 
Member States to ensure that objective and consistent information is given on infant 
and young child feeding to families and others concerned with infant and young 
child nutrition". See supra ref. 60, at p. 3, paragraph 12. 

79. A member of the Executive Board, Dr T. Mork, made the following point when 
the Board was considering the draft Code: "regarding the strengthening of educa
tion, training and information on infant and young child feeding, there was an 
urgent need for material on that subject both for training all categories of health 
workers and as educational material intended for pregnant women, mothers, and the 
general public. That material should be independent of the food industry ... ". See 
supra ref. 7, at p. 303. 

80. See supra ref. 1, at p. 194. 

81. See p. 885. 

82. See p. 889. 

83. See supra ref. 1, at p. 195. 

84. For example, the health worker is responsible for advising whether breast-milk 
substitutes should be used (Article 9.2(c)). 

85. Breast-feeding " ... forms a unique biological and emotional basis for the health of 
both mother and child ... ". Fourth preambular paragraph of the Code. 

86. See p. 879. 

87. According to Article 3 of the Code, "health care system" means "governmental, 
nongovernmental or private institutions or organizations engaged, directly or in
directly, in health care for mothers, infants and pregnant women; and nurseries or 
child-care institutions. It also includes health workers in private practice". 

88. Paragraphs 2 and 3 of Article 6. 

89. These are women who may or may not be nurses, who sometimes work in health 
care facilities, e.g. hospitals. 

90. See p. 885. 

91. See sixth preambular paragraph of the Code. See also the indirect recognition of 
this need in Article 6.5, which reads as follows: "Feeding with infant formula ... 
should be demonstrated only by health workers, or other community workers if 
necessary; and only to the mothers or family members who need to use it. .. ". 

92. According to Article 3 of the Code, "label" means "any tag, brand, mark, pictorial 
or other descriptive matter, written, printed, stencilled, marked, embossed or im
pressed on, or attached to, a container ... of any products within the scope of this 
Code". 
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93. According to Article 3 of the Code, "infant formula" means "a breast-milk 
substitute formulated industrially in accordance with applicable Codex Alimentarius 
standards, to satisfy the normal nutritional requirements of infants up to between 
four and six months of age, and adapted to their physiological characteristics. In
fant formula may also be prepared at home, in which case it is described as 'home 
prepared"'. 

94. Thirty-third World Health Assembly, supra ref. 7, at p. 75. 

95. See supra ref. 31. 

96. Ibid., paragraph I. 

97. On the Codex Alimentarius Commission, see DoBBERT, J. P. Le Codex Alimen
tarius: vers une nouvelle methode de reglementation internationale. Annuaire 
fran{:ais de droit international, 15: 679 (1969); see also SHUBBER, S. The Codex 
Alimentarius under international law. International and comparative law quarterly, 
21: 631 (1972). 

98. See Recommended International Code of Hygienic Practice for Food for Infants and 
Children. Rome, Secretariat of the Joint FAO/WHO Food Standards Programme, 
1979. CAC/RCP 21 1979, p. 1, paragraph I. 

99. For Dr A. Al-Ghassany's statement, see supra ref. 7, at p. 315. The Algerian 
delegate stated in Committee A in 1981 that "he had been surprised to see no men
tion in the draft Code of the responsibility that exporting States should have for en
suring that the products leaving their countries adhered to the standards that would 
be applicable in the home market". See supra ref. 1, at p. 190. 

100. Two examples will suffice: in November 1982, the Secretariat of the Caribbean 
Community (CARICOM) requested WHO's cooperation in connection with the 
development of a uniform code for the implementation of the Code in the Member 
countries of the Community; and in February 1983, the Secretariat of the Council 
of Arab Ministers of Health of the Gulf States made a similar request on behalf of 
its members. 

101. Resolution WHA34.22, paragraph 1, see WHO Handbook, Vol. II, p. 91. 

102. See resolution WHA35.26, paragraph 1, ibid., p. 92. 

103. For examples, see JoHNSON, D. H. N. The effects of resolutions of the General 
Assembly of the United Nations. British yearbook of international law, 32: 97 
(1955-56); FALK, R. A. On the quasi-legislative competence of the General 
Assembly. American journal of international law, 60: 782 (1966); ScHERMERS, H. 
G. International institutional law. Alphen aan den Rijn, the Netherlands, Sijthoff 
& Noordhoff, 1980, pp. 598 et seq.; Bowett, supra ref. 24, at pp. 45-47; MAcGIB
BON, I. Means for the identification of international law - General Assembly 
resolutions: customs, practice and mistaken identity. In: Cheng, B., ed. Interna
tional law: teaching and practice. London, Stevens, 1982, pp. 10 et seq.; and 
Castaneda, see supra ref. 53. 

104. See Bowett, op. cit., pp. 45-46; Johnson, op. cit., pp. 121-122; and MacGibbon, op. 
cit., p. 10. 

105. Article 4 of the UN Charter. 

106. Article 17 of the UN Charter. 

107. See Castaneda, supra ref. 53, at pp. 111, 117, 150, and 171; see also SCHACHTER, 
0. Towards a theory of international obligations. In: Schwebel, S. M., ed. The 
effectiveness of international decisions. Leyden, the Netherlands, Sijthoff, 1971, p. 
371. 
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108. See JENNINGS, R. General course on principles of international law. The Hague, 
the Netherlands, 1967. Hague Academy, 121 Recueil des Cours, Vol. II, p. 371. 

109. See CHENG B. United Nations resolutions on outer space: "instant" international 
customary law? Indian journal of international law, 5: 38 (1965). 

110. Article 6 of the WHO Constitution. 

111. Article 18(e) of the WHO Constitution. 

112. Article 56 of the WHO Constitution. 

113. See resolution WHA34.22, first, second, and third preambular paragraphs, 
supra ref. 18; and resolution WHA35.26, operative paragraph 1, supra ref. 102. 

114. See resolution WHA34.22, fifth preambular paragraph, supra ref. 18. 

115. See supra ref. 103. 

116. 

117. 

118. 

119. 

See supra ref. 

See supra ref. 

See supra ref. 

See supra ref. 

108. 

109. 

107. 

53, at p. 117. 

120. On the sources of international law, see Article 38 of the Statutes of the ICJ. 

121. See HIGGINS, R. The identity of international law. In: Cheng, B., ed., supra ref. 
103, at p. 28. 

122. See supra ref. 109, at p. 37. Schachter comments on the legal effect of General 
Assembly resolutions: " .. in some cases you may have a single expression of a con
sensus in a resolution which will be accepted for a long time as a statement of 
obligatory requirements. If we place our sole emphasis on UN practice as 
customary law, it does not quite cover those situations which did not involve repeti
tion and continued usage but nonetheless involved an understanding that a specific 
obligation resulted from a resolution ... ". See supra ref. 107, at p. 371. 

123. Professor Virally maintains: " ... A State which has not declared its acceptance of a 
recommendation is not bound by it, though it may be fairly asked whether the prin
ciple of good faith will permit a State to disregard a recommendation which it has 
formally approved by its affirmative vote". See VIRALLY, M. The sources of in
ternational law. In: S0rensen, M., ed. Manual of public international law. Lon
don, Macmillan, 1968, p. 161. Higgins comments on voting: " ... There are really 
three options available to a state: it can vote against, it can abstain, or vote for, 
making a collateral statement indicating that it does not believe the statement to be 
a correct enunciation of the law or one that requires action from it. So that if it 
declines to exercise any of these three options and votes for, with adequate time for 
consultation at home, having gone through the ad referendum process, it is then 
arguable that it is bound". She goes on: "my point went to the acceptance really 
by vote of states of a recommendation, an acceptance that arguably changed the 
nature of the recommendation. It is not the recommendation that binds, but the 
acceptance of the states through the vote". In: Schwebel, supra ref. 107, at pp. 
398 and 399. For a contrary view, see MacGibbon, supra ref. 103, at p. 
13. This author finds it difficult to subscribe to the view that voting in favour of a 
resolution, as such, can have the effect described by Higgins. 

124. See supra ref. 53, at p. 117. 

125. See supra ref. 109, at p. 37. 

126. [1971] l.C.J. Reports, 50, paragraph 105. 

127. See supra ref. 51. 
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128. See for example the Circular issued by the Moroccan Ministry of Public Health on 6 
April 1982, the Decision of the Secretary of the People's General Committee for 
Health of the Libyan Arab Jamahiriya, and the action taken by the Director
General for Preventive Medicine in Saudi Arabia, ibid., p. 29, paragraph 73, and p. 
34, paragraphs 107 and 108 (many of the measures taken in this field have been 
covered in this journal). 

129. See, for example, the measures taken by Gabon, Jordan, and Yemen, ibid., p. 20, 
paragraph 8, p. 34, paragraph 105, and p. 35, paragraph 111. 

130. See the measures taken by the Governments of India and Mozambique, ibid., p. 20, 
paragraph 13, and p. 25, paragraph 40. In December 1983 the Indian Government 
adopted a national code for the implementation of the International Code. 

131. See action taken by New Zealand and Trinidad and Tobago, ibid., p. 24, paragraph 
35, and p. 36, paragraph 119. Tunisia adopted a national code in March 1983. In 
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