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THIRD MEETING 

Thursday, 6 May 1982, at 9h30 

Chairman: Professor A. M. FADL (Sudan) 

BIOMEDICAL AND HEALTH SERVICES RESEARCH: Item 22 of the Agenda (continued) 

Relations with indust and policy on patents: Item 22.2 of the Agenda (Resolution 
EB69.R7; Document A35�) 

Dr ORADEAN (representative of the Executive Board), introducing the item, said that at its 
sixty -ninth session the Executive Board had considered a report by the Director - General 
tracing the development of WHO's relations with industry and its policy on patents. In the 
light of past experience the Director - General had proposed that the Organization should take 
out patents in its own name on discoveries made with resources it had provided. After a 
detailed discussion of the constitutional, legal and ethical problems raised by the proposal, 
the Board had felt that it was justifiable for the Organization to contribute to the 
development of health technology by making it more widely available to Member States at 
reasonable cost, if necessary by taking out patents on technology developed through WHO - 
supported projects. Such a move was in the public interest aid was in line with the 
Organizations's constitutional role of stimulating health research. Accordingly, the 
Executive Board recommended the adoption by the Health Assembly of the draft resolution 
contained in resolution EB69.R7. 

Mr VIGNES (Legal Counsel), said that WHO- financed programmes sometimes produced useful 
discoveries. The fundamental question was how WHO should exploit those discoveries. 
Commercial firms usually responded by taking out a patent, an exclusive right conferred by a 
government which precluded others from manufacturing, using or selling the product or process 
concerned. The patent holder was thus generally in the privileged position of having a 
monopoly of manufacture and of being able to set prices. The usual system did not pertain to 
WHO. Because of its humanitarian aims the Organization had a duty to protect the public 
interest by ensuring maximum distribution of products free of charge or at the lowest possible 
price, without considerations if profit. WHO had therefore adopted its own attitude to the 
subject, an attitude which had nevertheless varied over the years. 

The original solution adopted by the Organization was that of disclosure by publication 
of information on newly discovered products or processes, with the idea that once such 
knowledge had entered the public domain it would no longer be possible legally to take out 
patents. The public interest appeared to be protected, since monopoly manufacture and 
excessive pricing were prevented. However, in practice the method had proved unsatisfactory 
in various ways, as explained in the Director -General's report (document A35 /6, paragraph 4.1). 

The Organization had then adopted the more positive attitude of allowing commercial 
concerns with which the Organization had research contracts to take out patents. Such 
contracts would, it was hoped, include an agreement ensuring wide distribution of the 
discovery concerned, and would give the Organization an opportunity to monitor the prices 
charged. However, it was understandable that for commercial concerns economic and financial 
considerations prevailed over the public interest. For that reason a third option, the one 
under consideration, had been proposed, namely, that WHO should take out patents on its own 
behalf and in its awn name for discoveries resulting from WHO- financed work. It should be 
made clear that WHO did not wish to influence the patent policies of Member States but that it 
would use existing national patent frameworks. It should also be made clear that, while the 
technique would be similar, WHO's motives in taking out patents were diametrically opposed to 
those of commercial concerns. There was no question of WHO having a monopoly or setting high 
prices; rather, WHO wished to ensure the widest possible distribution of products and 
processes at the lowest possible price in the public interest. 
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Constitutional, legal and ethical objections to the proposed solution had been discussed 

at length by the Executive Board. However, such objections were outweighed by the 
considerable advantages. One of the main advantages was that research, in accordance with 
Article 2 (n) of the Constitution, would be stimulated. Commercial concerns could undertake 
research in the knowledge that resulting products would have a certain guaranteed market and 
price. Drug research was both complex and costly, and concerns were often reluctant to 
devote resources to a particular field unless there was a reasonable possibility of a 
successful outcome, namely a profit on the investment made. A second advantage was that WHO 
could contribute effectively to the broad distribution of products since it would assume 
responsibility for issuing manufacturing licences that could be given to the public sector, 

that is, to Member States, WHO itself and non -profit -making organizations. A third 
advantage was that, since the Organization would be in a position to choose the manufacturer, 
it could also negotiate the price to be charged and thus ensure that the product in question 
was made available at the most favourable price. It was also possible to envisage that in 
some cases a minimal profit on the sale price of products might accrue to the Organization. 

Such profits might be used to finance research projects in other areas that might not 

otherwise easily find sources of funding. Thus in taking out patents on its own behalf WHO 

would be in a position to make more health resources available in accordance with the 
Organization 's constitutional objectives. 

The Executive Board had concluded that the advantages of the proposed solution 
considerably outweighed the drawbacks, and it had therefore recommended the adoption of the 
draft resolution contained in resolution EB69.R7. 

Dr BULLA (Romania) said his delegation supported the draft resolution, which would permit 

WHO to take out patents on its own behalf, thus ensuring the broad distribution and application 
of inventions important for the implementation of strategies for health for all by the year 

2000. 

Before such a proposal was adopted it was essential to determine the administrative 
components of the processes involved - for example, how to ensure the legal protection of 

WHO patents and licences, and the likely exclusive features of licences. National 
legislation would probably impose a flexible policy in that respect. For instance, 

legislation in Romania allowed only state enterprises and organizations to obtain patents, 
but they were permitted to share ownership with international organizations such as WHO on a 

cooperative basis. There were probably thousands of patents of interest to WHO, and an 

essential first step would be the careful analysis of their present legal situation. 

An international conference was to be held in Geneva in September 1982 to consider the 
modification of the Paris Convention for the Protection of Industrial Property. The main 
modification to be discussed would aim at restricting the protection of certain categories of 

invention, including drugs and pharmaceutical substances. Such a modification, if approved, 
might have important consequences for patent and licence policies, and should be taken into 

account in any resolution adopted. 

Professor LAFONTAINE (Belgium) urged delegates to approach the subject under 

consideration with wisdom and caution. There should be a distinction between applied and 

basic research and a careful identification of areas where patents might need to be taken out. 

He also warned against laying too much emphasis on research careers; more attention should 

be given to the training of essential experts such as epidemiologists, toxicologists, 

pharmacologists and immunologists - who were probably more likely to make useful discoveries 

whether patented or not. Despite the understandable enthusiasm and arguments advanced for 

the proposal under consideration, he wondered whether the holding of patents might not detract 

from the fundamental mission of the Organization. He was particularly concerned as to how 

patents would be managed, given the difficulties frequently encountered by patent experts as 

a result of the widely varying procedures pertaining in different countries. 

Professor VANNUGLI (Italy) said the proposal was interesting, and appeared to offer 

several advantages. However, he had some questions. It was suggested that patents be sought 

for inventions arising from research partially or totally funded by WHO. The situation was 

clear in cases where the research was entirely WHO- funded, but he foresaw difficulties in 

cases in which WHO was only providing partial financial support and patent ownership might 
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have to be shared among several organizations or individual researchers. He also wondered 

what would happen in cases of dispute, given the differences in national legislation. He 

asked what instances had actually arisen so far in which the results of WHO- funded research 

might suitably have been patented. 

Like the delegate of Belgium, he would urge a cautious approach; he suggested that there 
should be time for further study before a decision was taken. However, if the draft 

resolution was to be considered, he suggested the addition of an operative paragraph 
requesting the Director -General to keep the Health Assembly informed of developments and to 
make a report to the Thirty -sixth World Health Assembly. 

Dr MANI (India) expressed his delegation's support for the draft resolution. The 
information presented by the Legal Counsel and available from the Executive Board's 
discussions covered the subject so comprehensively that delegates should be in a position to 
take a decision despite the complexity of the issues involved. The Executive Board's 
recommendation represented an emerging symbol of the success of WHO's initiatives in the 
field of biomedical and health services research. The draft resolution proposed a bold and 
novel approach to patent policy, seeking to use patents and interests in patents in relation 
to appropriate health technology developed with WHO support as a means of transfer of 
resources to developing countries. 

Existing policies in a number of countries were based on the concept that patent 
policy and legislation should serve the public interest as well as give financial incentives 
to inventors. For example, in India there were special provisions for products and 
processes in the fields of food, drugs and medicine so that inventions in those fields could 
be used quickly and constructively to promote human health and development; that in fact 
foreshadowed the proposed modification of the Paris Convention mentioned by the delegate of 

Romania. The proposal under consideration embodied not only those progressive concepts but 
also added the dimension of transfer of resources. The objectives emerged clearly from the 
Legal Counsel's presentation to the Executive Board (document EB69/1982/REC/2, page 140- 
142), in which he had stated that, as a patent holder, WHO could freely select the 
manufacturer and could influence the price set to permit distribution at cost price, thus 
ensuring "health for all at a low price "; a further possibility was the calculation of prices 
in such a way as to permit certain profits to WHO that might be used in pursuance of Article 
2 of the Constitution to stimulate further research in the health field which might not 
otherwise be funded. 

The proposed draft resolution did not adequately reflect the philosophy underlying those 
observations and his delegation therefore proposed amending the second preambular paragraph 
to read "Convinced that, in contributing to the development of health technology, WHO should 
seek to ensure its wide availability in terms of products and processes to Member States at 
opportunity cost wherever appropriate and on the lowest possible terms elsewhere." 

WHO's patent policy would evolve in the light of experience and guidelines would 
eventually emerge. He suggested that, in the meantime, an ad hoc committee of the Executive 
Board on patent policy along the lines of the Ad Hoc Committee on Drug Policies, should be 
set up to oversee the implementation of patent policies. 

Professor LACRONIQUE (France) recognized the fact that the holding by WHO of patent 
rights would undoubtedly afford certain advantages by ensuring that innovations served the 
public interest to the maximum extent and by promoting their wide availability to the poorer 
segments of the population. Moreover, any funds accruing from such patent rights could serve 
to increase WHO's research possibilities; on the other hand, WHO should not derive any direct 
financial benefits from inventions developed with its assistance. 

Although his delegation was undoubtedly interested in the acquisition by WHO of patent 
rights, he joined with the delegates of Belgium and Italy in stressing the legal and 
technical complexities of the situation, which should not be underestimated. In that 
connexion, he recalled the statement made by the Legal Counsel at the eleventh meeting of 
the sixty -ninth session of the Executive Board (document EB69/1982/REC/2, page 144), from 
which it appeared that the situation was not entirely clear. Furthermore, WHO not having its 
own laboratories, could rarely or never be considered the sole inventor; it would therefore be 
necessary to study carefully the question of the sharing of development rights. 

His delegation accordingly suggested that, before the adoption of a resolution, Member 
States should be consulted, preferably in writing; time should be allowed for full 
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consultation at the national level between the various bodies concerned in research, the 
protection of intellectual property, and international trade. Careful preparation was 
required and, in that connexion, he felt that an ad hoc working group, with the 
participation of international legal experts, could play an important role. 

Dr ALDERETE ARIAS (Paraguay) believed that the proposal was acceptable under certain 

conditions. In the field of public health, where research could result in the development 

of valuable new preventive and therapeutic products, it was important to ensure that those 

products could be distributed as rapidly and widely as possible, without any economic 

barriers, so that they were used for the maximum benefit of the whole population. His 

delegation would also firmly support the utilization of any funds accruing from such 

patents for WHO research activities, from which its Member States would be the direct 

beneficiaries. 

Dr HAYES (United States of America) thought that it would be unfortunate if WHO resources 
were used to develop some new technology that could significantly enhance the health of the 
peoples of the world, only to find that its commercial development was not undertaken through 
lack of an appropriate patent. His delegation shared the concern expressed by the Secretariat 
and the Board regarding the need to ensure that valuable new health technology was made 
available, and accordingly supported the proposal that WHO be given authority to obtain patents 
on technology developed through projects largely supported by WHO, when necessary to ensure the 
development and availability of important innovations. 

He was, however, somewhat concerned by the broad language of the draft resolution. His 
delegation felt that it would be necessary for WHO to use that new authority only in cases 
where existing channels were inadequate. The Organization should not aggressively seek 
patents on every new product developed through projects partially funded by WHO; such a 
policy would be time- consuming and costly, particularly in light of the technical expertise 
required and the diversity of patent systems and policies in Member States. For the most 
part, the most effective route to prompt development and promotion of health innovations 
was through existing private sector channels and through cooperation between the public and 
private sectors in research and development. The public interest and the interest of WHO 
Member governments were generally best served by patents held by the appropriate areas of 
the private sector. There were cases, however, in which the interests of WHO Member 
governments could best be served if WHO obtained the appropriate patent; normally those 
were cases when it appeared that no other involved party was likely to obtain a patent and 
that the new technology would therefore not be developed or made available at all without 
the patent protection that WHO could provide. 

In his own country the ideal route to innovation in health often involved a continuum 
of publicly- supported basic research, which then formed the essential basis of knowledge 
for development through the private sector. For example, the United States Department of 
Health and Human Services had, through the National Institutes of Health, supported much 
of the basic scientific research in the field of recombinant DNA technology. Building on 
those advances, private sector innovators had begun to apply the technology to the 
development of new products with potentially tremendous benefits. Such development itself 
generally involved substantial investment of private resources. 

In general, experience had shown that technology was best developed by allowing patents 
arising from publicly - funded research to be held by nongovernmental research institutions, 
universities and businesses. In fact, only about 5% of the approximately 30 000 United 
States Government owned patents had undergone any further development. Cancer chemotherapy 
research was one specific area in which experience had demonstrated wisdom of that approach, 
which he believed might be equally applicable to WHO research. Under the patent regulations 
of the Department of Health and Human Services a pharmaceutical company might be given 
patent rights and receive support from the National Cancer Institute for drug research. 
That added incentive had greatly enhanced drug development and availability. The 
Department had generally maintained the prerogative to retrieve the patent right if the 
innovation were not pursued and made available within a reasonable time period - an approach 
WHO might wish to consider. 

The cancer therapy example was drawn from the experience of the National Institutes of 
Health. The United States Congress had also been convinced of the importance of such an 
approach and in late 1980 a new law had established that, in general, patent rights for 
inventions developed with government funds would not remain with the United States 
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Government - unless, again, special circumstances justified continuing the government role 
in the public interest so as to ensure availability of the invention. 

The Department of Health and Human Services recognized the problem of providing 
incentives for the development of technologies which were not attractive to the private 
sector - for instance, when there were substantial development costs for a technology that 
was unpatentable or had only limited commercial value, possibly further complicated by 
liability concerns. A new working group had been established to identify such cases and to 
foster development, when possible cooperating with the private sector to locate sponsors and 
resources to develop promising new health advances. 

Experience would appear to indicate that WHO would need the new authority only in 
relatively rare circumstances. His delegation would therefore support the draft resolution, 
with the understanding that the intention was not to divert WHO resources to acquire patents 
when established mechanisms were already efficiently leading to the development and 
availability of new health technologies, and that, when that authority was used, it would be 
in the best interests of the Organization. 

Dr VIOLAKI- PARASKEVA (Greece) believed that the disadvantages and advantages in the 
complex matter of WHO ownership of and interest in patents had been clearly set out in 

paragraph 4.2 of the report. The question that arose was whether WHO's Secretariat was 
ready to take on a new responsibility of that nature; for it was essential that WHO should 
continue to safeguard its high reputation. 

The preamble of the draft resolution did not appear to refer sufficiently fully to the 
complex considerations involved, of an ethical, constitutional and legal nature. She thought 
that the subject called for further study in depth. 

Professor RENGER (German Democratic Republic) expressed support for the draft resolution. 
The inclusion of a reference to inventors certificates would reflect the situation in 
certain countries, and he proposed that the words "patents or interests" in the operative 
paragraph should be amended to read "patents, inventors' certificates or interests ". 

Dr KRASTEV (Bulgaria) believed that the holding by WHO of patent rights could prove to 
be an interesting step towards the establishment of a new economic order, and the arguments 
put forward were both logical and convincing. Since the subject was one of such extreme 

importance for the wellbeing of Member States, his delegation would join in supporting the 

draft resolution proposed. 

It would be of interest to have from the Secretariat some very general estimate of the 

number of patents with which WHO might have to deal within the context of its various research 

programmes, as well as of the funds which might be received for the patents. It might thus 
be possible to consider the subject from the cost effectiveness point of view. 

i 
Professor FORGACS (Hungary) fully accepted the view that WHO should assume a major role 

in respect of patents for the promotion of health development. 

With regard to patent utilization, a peculiar relationship had developed between state 

health services financed by the state budget and profit -oriented industrial and medico - 

industrial enterprises. It was feasible that WHO and its Member States could, by virtue of 

the holding of patents by WHO, exploit them in the interest of essential health development. 

Accordingly, the primary task should be to monitor the situation, collect patents, and 

organize an appropriate information service. 

In Hungary resources were available from the Ministry of Health to cover partially the 

costs of certain health technology developments, provided they directly served the best 

interests of public health. Consideration should be given to the possibility of establishing 

a mechanism for WHO to act in a managerial capacity, contributing financially to certain 

undertakings if the health services of several countries showed interest, or if the costs 

of realization exceeded the financial means of any single country. Moreover, developing 

countries should exploit patents held by WHO under the conditions that were most favourable 

to themselves. That would at the same time justify the ownership by WHO of patent rights 

in certain circumstances. 

Dr SAVELIEV (Union of Soviet Socialist Republics) said that it was vitally important 

that any new discoveries regarding medical technology or drugs that could help the sick or 
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save lives should be widely available as rapidly as possible. The question was whether 
patent law provided the best means to that end. It was clear that some countries - the 

developing countries, in particular - were not in a position to meet the demands of a patent 
holder. It might in fact be more appropriate for WHO, on humanitarian grounds, to recommend 
that patents should not be sought for such inventions, so that they might be more readily 
available. 

In all events, the situation was a very complex one, and he agreed with the delegates 
of Belgium, France and Italy that the subject called for further careful study. It might 
be useful for some preliminary discussion to be held first at the regional level. 

If the draft resolution was to be considered, he would propose several amendments. In 

particular, he supported the proposal of the delegate of Italy; the Director -General should 
be requested to report periodically on the subject to the Health Assembly and the Executive 
Board 

Mr VEGA (Nicaragua) said that, in view of the arguments put forward and the value that 
the holding of patents or interests by WHO could have for Member States in their 
implementation of strategies for health for all, his delegation would support the draft 
resolution. 

Dr KPOSSA- MAMADOU (Central African Republic) associated himself entirely with the views 
. expressed by the delegate of Belgium, supported by the delegate of Italy, particularly in 

respect of the emphasis laid on the need for caution. Furthermore, taking into account the 

long -term nature of research in relation to the objective of primary health care and the fact 

that the deadline for health for all - the year 2000 which was not far off - he feared that 
primary health care was unlikely to benefit rapidly, especially in the developing countries, as 
á result of the holding by WHO of patent rights or interests. 

In view of the objectives of WHO and the purposes for which patents were generally taken 
out, and despite the advantages of the proposal, which had been convincingly described, his 
delegation's position was very reserved: it felt that patent rights might be acquired by 
WHO only when the firms involved could promote research in developing countries. The 
question called for additional thorough study before the draft resolution proposed, even with 
its amendments, could be accepted. 

Dr GAMAL (Egypt) said that he shared the view of previous speakers that further studies 
and consultations on the legal and operative aspects were needed. It was his understanding 
that WHO engaged only in research on essential technology, drugs and equipment; the prices of 
which should therefore be kept as low as possible, and the financial benefits arising from 
patents could not be used in a better way than for that purpose. He therefore suggested that 
any financial benefits accruing to WHO from a patent should be devoted to reducing the price 
of the commodity that was the subject of that patent. 

Dr LENGHI (Libyan Arab Jamahiriya) said that his delegation believed that Member States 
likely to benefit from research on essential drugs and medical technology should contribute to 

the cost of such research. No profit should be made from the products of that research, which 
should be made available under favourable conditions to developing countries that needed them; 
such countries' economic resources for providing essential medical services were usually very 
limited. For that reason, his delegation supported the draft resolution proposed by the 
Executive Board and recommended its adoption. The second approach described in paragraph 4.1 
of document A35/6 should be followed. 

Dr AL- DABBAGH (Saudi Arabia) said that his delegation supported the draft resolution 
proposed by the Executive Board, and had no doubt that it would benefit all countries, and 
especially the developing ones. He was sure that WHO would be able to overcome the legal and 
financial difficulties involved. 

Dr TOURE (Senegal) was disturbed by the concern expressed on the subject of the resolution 
by the major pharmaceutical companies. The resolution itself was in harmony with the 
objectives of WHO, and the question had been most carefully studied by the Executive Board. 
To speak of intellectual property in relation to a research team was meaningless; a patent 
was generally owned by a company, a laboratory or a transnational corporation. If WHO 
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financed research, it could be said to have shares in it and should therefore defend its 

interests; in so doing, it would be defending the interests of Member States, and for that 

reason his delegation supported the draft resolution. 

Dr KALISA (Zaire) expressed his delegation's conviction that the draft resolution had real 

advantages and would also promote north -south relations, as advocated by the United Nations. 

His delegation therefore unreservedly supported that resolution. 

Dr BOOTH (Australia) pointed out that WHO ownership of an interest in patents would put it 
in an ideal position to choose the manufacturer of the health invention concerned, thus giving 

it leverage on issues such as availability, price and technology transfer; that was of 

overwhelming importance. His delegation therefore supported the draft resolution. 

The Australian Government's view was that governments should retain an interest in patent 

rights on all discoveries made by their agencies or arising from research financed by public 
funds; such discoveries would then be passed on to the community at minimum cost. The 

Australian Department of Health had lodged many patent applications, both within the country 
and overseas. Patent administration was handled by a team of patent attorneys retained by the 

Department; costs were being reduced by using international patent applications, made possible 
by Australia's accession to the Patent Cooperation Treaty. 

His delegation considered the matter to be an urgent one, and would prefer to see the 

resolution adopted, although it appreciated the concern expressed by the delegates of Belgium, 

Italy, France and the Soviet Union. 

Dr MARUPING (Lesotho) said that her country had established a Government- sponsored drug 
production, procurement, storage and distribution agency in an effort to develop self -reliance 
and self -sufficiency, and thereby promote primary health care; the results so far were 
satisfactory. A national list of essential drugs had been developed, and priority had been 
given to the production of those drugs, but the monopoly over the patents for some of them 

imposed an unfair constraint that hindered progress and perpetuated dependency. Her delegation 
therefore supported the draft resolution. 

Dr HACEN (Mauritania) said that the delegates who had expressed reservations as to the 

draft resolution were nevertheless unanimous in agreeing that it was in WHO's interest to 

exploit discoveries in the field of health for the benefit of the peoples of the world. There 
was therefore no disagreement on the question of principle. That principle was embodied in 
the draft resolution, and the legal arrangements could be made after it had been adopted; in 
that way, the various difficulties could be overcome, for example those arising when research 
was financed only in part by WHO. The draft resolution should therefore be adopted. 

Professor BENAMMAR (Tunisia) stressed the almost complete agreement on the principle of 
allowing WHO to take out patents on patentable health technology developed with its support. 
The patent systems of the various Member States for the protection of intellectual property 
could made a useful contribution to the attainment of WHO's objective of the highest possible 
level of health for all peoples, and WHO could use patents, or licenses under them, to promote 
the development, production and dissemination of health technology. The aim was to give 
expression to the general line of action of WHO and ensure that a coherent approach was adopted 
to biomedical research, essential drugs and the promotion of appropriate health technology. 
The appeal for caution was understandable, but should not become one for inaction and the 
status quo. His delegation therefore called for the immediate and whole- hearted adoption of 
the draft resolution; law should be at the service of WHO and not a handicap to it. The 
patents system served private enterprise well, and he could not see how WHO's participating in 
it could harm its work or, in particular, the interests of the developing countries. 

Dr FIELD (United Kingdom of Great Britain and Northern Ireland) said that his delegation 
supported the introduction of a positive WHO patents policy, and believed that WHO should 
maximize the benefits arising from patent rights. Developments arising from joint enterprises 
should be fully protected so as to allow royalties to reflect the respective contributions of 
those involved. Benefits derived from patents should be used to promote the development, 
production and wide availability of health technology in the public interest. 
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His delegation had hoped that the draft resolution could be adopted immediately, but 

would be prepared to accede to the request for further study, provided that that study was 

carried out quickly. 

Dr ATANGANA (United Republic of Cameroon) said that his delegation unreservedly supported 
the draft resolution, and was convinced that the approach embodied in it could provide a 

solution to the serious drug supply problem of the developing countries. That was not to 

underestimate the difficulties mentioned by countries better able than the African countries to 
deal with the complex problems of intellectual property, but his delegation was confident in 

their ability to find the best approaches in order to overcome those difficulties in the 

implementation of the resolution. 

A further point was that traditional medicines in the developing countries had an 
enormous potential therapeutic value and WHO, as part of its endeavour to make medical 
technology available to them, should give priority to the promotion of research in that field. 

That would enormously increase the scope for the acquisition of patents by WHO, as well as 
provide a rich source of raw materials which would, in turn, help WHO in its efforts to reduce 
drug prices. 

Mr FLANAGAN (Ireland) found the principle of the draft resolution attractive and supported 
it. Its terminology, however, was imprecise in the context of the intricacies of national 
and international patent law, and the legislation of Member States on drug manufacture and 
marketing. WHO should reflect on the possibility of embarrassment, as pointed out by the 
delegate of Greece. The resolution should therefore take account of the fact that WHO should 
take out patents, or partnerships in patents, only if the medicine or technical resource would 
otherwise not be made available at all or not at reasonable cost. Further study was therefore 
needed to make the proposal more precise, but such a study should be carried out quickly so 

that progress in such a vital matter was not hindered. 

Dr LARIVIÉRE (Canada) agreed with the principle of the draft resolution and thought that 
WHO should be able to take out patents, or sublicensable where appropriate and as 
often as possible. However, WHO's decisions should be open to scrutiny at all times, so as to 

ensure a proper balance between humanitarian and economic interests. Some mechanism was also 
necessary to guarantee that WHO's judgements on competing inventions were based primarily on 
technical considerations. The resolution should be adopted at the present Health Assembly; 
the mechanisms for its application could be refined later. 

Dr REZAI (Iran) strongly supported the draft resolution, in view of the important role of 

biomedical research, especially in developing countries in attaining the goal of health for all 

by the year 2000. 

The DEPUTY DIRECTOR- GENERAL noted that the overall theme of the discussions had been 

caution. He assured delegates that the Director -General had given a great deal of 

consideration to patent policy; which was innovative and had great potential impact. 

Delegates had expressed certain doubts, uncertainties and suspicions, but he could assure the 

developing countries, especially in the light of the remarks made by the delegate of the 

Central African Republic, that their interests would be fully protected. 

To those who had urged greater caution and the need for more detailed examination, he 

would reply that the Director -General was not anxious to rush the matter through without the 
full understanding and approval of all Member States. Nevertheless, the longer the delay, 

the more reasons would be found for doing nothing, and WHO was already many years behind; 
action should have been taken long ago. A clear proposal had been made, and it was up to 
Member States to decide. It was impossible to quantify the advantages and benefits, but in 
his view they would be incalculable. 

Mr GALLAGHER (Office of the Legal Counsel), referring to the comment by the delegate of 
Romania that the Paris Convention might be modified in such a way as to restrict the patenting 
of medicinals, said that WHO, being a technical agency concerned with health, did not have the 

right to tell Member States how they should conduct their patent policies; its role was to 

use existing patent systems, not to influence the development of policies. Any considerations 
with regard to the Paris Convention, while of interest to WHO, were therefore not its prime 
concern. 
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The delegates of Romania, Belgium and Greece had expressed concern as to the handling by 
the Secretariat of the administrative arid management aspects of the patent rograпmte. That 
question was discussed in general terms in sections 2 and 3 of document 35 /6; beyond that, 
guidance could come only from detailed studies and experience. 

Mr VIGNES (Legal Counsel), replying to the questions of principle which had been raised, 
said that the Belgian delegate had expressed doubts regarding the "constitutionality" of the 
draft resolution, suggesting that its policy might run counter to the Organization's 
fundamental aims. In his view, the situation was the exact inverse and there could be no 
objection to the draft resolution on constitutional grounds, since the use of patents to 

facilitate the production at minimum cost of a product necessary to the health of whole 
populations was in complete accordance with WHO's objectives. 

A question had been raised regarding joint financing for research. In that respect, 
there would be no difficulties in principle since, when a contract was established with a 
firm, it would define the respective participation of both parties. If, for example, WHO 
provided 95% of the finance, it would be entitled to take out a patent in its own name. If, 
on the other hand, it provided only 5 %, the patent might not be in its name but it could 
ensure contractually that the product should be made available to the public for the minimum 
price. 

Regarding the second question, any dispute which might arise between the firm carrying 
out the research and WHO would be covered by the terms of the contract, which would make 
provision for the settlement of disputes, probably by arbitration. Should the dispute be 
between WHO and a third party, the solution would be to bring a case before the courts of the 
country in which the dispute had arisen, or, even better, to approach the government in whose 
territory the infraction had occurred with a view to reaching a settlement. 

The third question, concerning resources, had been answered by the Deputy Director -General. 
He would merely add that any profits made could be used to reduce the price of the product, 
which was the Organization's chief aim. 

With regard to the number of cases in which WHO might intervene, studies showed that there 
could be some six to ten inventions per year for which patents might be taken out, although 
of course, each case would be studied on its merits. 

At the invitation of the CHAIRMAN, Mrs BRÜGGEMANN (Secretary) read out the amendments 
which had been proposed to the draft resolution by the delegates of India, German Democratic 
Republic, Italy and the Union of Soviet Socialist Republics. 

Professor LACRONIQUE (France) proposed, further, the deletion, in the first preambular 
paragraph, of the words "... and the role of financial incentives" and the replacement of the 
operative paragraph by words to the following effect: 

DECIDES to set up a working group with the task of submitting to the next World Health 
Assembly a full study and legal and operational proposals in consultation with the 
international organizations concerned. 

Dr VIOLAKI- PARASKEVA (Greece) said that she was somewhat confused by the number of 
amendments that had been submitted and suggested that the Committee should set up a working 
group to produce a suitable text. 

In reply to questions by Dr FIELD (United Kingdom of Great Britain and Northern Ireland), 
Mr MANI (India) explained that "opportunity cost" was a term commonly used in economics and 
meant cost in terms of the best alternative products or processes which the product to be 
patented would replace, and Professor RENGER (German Democratic Republic) said that "inventors' 
certificate" was a term employed in some countries. Its insertion would thus mean that those 
countries were covered by the resolution, but that did not affect the principle involved. 

Dr HAYES (United States of America) supported the proposal for the establishment of a 

working group to review the proposed amendments. 

Dr BORGOÑO (Chile), also supporting that proposal, wondered whether it would be possible 
to complete the task involved in the French amendment in time for the Thirty -sixth World Health 
Assembly. The Committee should guard against asking for the impossible. 
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Dr TOURS (Senegal) urged that the Committee should not delay a decision any longer but 
should proceed to vote on the amendments submitted, beginning with the one furthest removed 
from the original proposal. 

Professor BENAMMAR (Tunisia), supporting that view, said that the Committee was faced by 

two fundamentally different options. The question was not merely one of drafting; a 

decision on principle should be taken. Otherwise any drafting group could not be sure of 

working along lines that the Committee would approve. 

Professor VANNUGLI (Italy) considered that the Committee could not vote on the principle 

there and then, since it had before it a draft resolution to which diverging amendments had 

been made. Until it saw what the proposals were, it would be premature and contrary to good 

procedure to proceed to a vote and thus close a debate which the Committee might wish to 0o 

continue. For his part, he considered that the best solution would be to set up a working 

group. 

Professor LACRONIQUE (France) said that his delegation had no policy objection to the 

principle underlying the draft resolution, and the delay of one year which would result from 

the setting up of the working group proposed in its amendment was merely intended to ensure 

that all the practical aspects of the proposal were thoroughly worked out. 

The CHAIRMAN proposed that a drafting group consisting of the delegates of Chile, France, 

Greece, India, Italy, Union of Soviet Socialist Republics, United Kingdom of Great Britain and 

Northern Ireland, United States of America, and any other delegation which wished to attend 

should be set up to produce an alternative version, or versions, of the draft resolution based 

on the amendments proposed. 

It was so agreed. 

The meeting rose at 12h33. 


