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INOEXtü 

At its sixty-ninth session (January 1982) , the Executive Board 

recommended the adoption by the World Health Assembly of an active policy 

on patents. This document outlines what patents and interests in 

patents can mean to the objective of W H O , how patents and interests in 

patents can be obtained by W H O , and how patents might be managed by WHO. 

The document concludes with a review of the patent policy options, and 

their advantages and disadvantages
9
 considered by the Executive Board. 

Attention is drawn to resolution EB69.R7, in which the Board recommended 

a draft resolution for adoption by the Health Assembly. 

1. WHAT PATENTS OR INTERESTS IN PATENTS CAN MEAN TO THE OBJECTIVE OF WHO 

The overriding objective of the World Health Organization is the attainment by all 

peoples of the highest possible level of health. The patent systems provided by Member 

States for the protection of intellectual property can play a useful role in WHO'S quest to 

achieve that goal. WHO can use patents or licences under patents to promote the development, 

production, and wide availability of health technology. 

If research is carried out by or on behalf of W H O , for example to attempt to discover a 

chemotherapeutic approach for treating a particular disease, and if that research points to a 

new chemical compound v^ich has some effect against the disease, WHO could, if it obtains 

patents on that compound, use them to induce a pharmaceutical company to develop a useful drug. 

For a chemical compound to be developed into a useful drug, extensive (and expensive) studies 

are required, not only of its efficacy but also of its toxicity, mutagenicity, teratogenicity, 

etc. A pharmaceutical company would be unlikely to expend its financial, capital, and 

personnel resources on such development where there was no reasonable likelihood of return on 

its investment. This likelihood can be increased (although not guaranteed) by ownership by 

WHO of relevant patents* Thus，where WHO boXds tlie bâslc patents, it could promote drug 

development of the new chemical compound to the point at which it can be used in human therapy 

by providing licences under the patents to a responsible pharmaceutical company which is 

willing to expend its resources to develop the useful drug. 

WHO, by itself holding patents (or sublicensable licences under patents), will be able to 
ensure the wide availability of that x^iich is patented because it will be WHO , rather than some 
private or narrow interest, which is in a position to license its Member States, other 
international organizations, and non-profit entities. 

Finally, where WHO has patents on health technology which is developed and ready for 

production, or sublicensable licences under such patents, it could arrange for the manufacture 

of the health technology, on its own account or for that of its Member States, by the 

pharmaceutical or other companies which are willing to provide that health technology under the 

most favourable conditions• 
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2 • HOW PATENTS AND INTERESTS IN PATENTS CAN BE OBTAINED BY WHO 

2.1 How WHO can arrange for ownership of or interests in patent rights in its dealings with 
research and development partners 

Inventions (and the concomitant patent rights) which are made by WHO staff members as part 
of their official duties are vested ab initio in the Organization. Where inventions are made 
by researchers working in collaboration with or on behalf of WHO, for example pursuant to a 
WHO* grant of funds to a university or hospital, the written contract governing the grant 
can include a provision allocating rights to the invention and its exploitation. It could be 
provided that ownership remains with the researcher and that WHO is licensed to practise the 
invention or that WHO itself owns the patent rights. Where relevant patent rights are already 
the property of a party whose invention WHO wishes to have developed, or where such patent 
rights arise out of a development process to which WHO'S contribution may be essential but is 
not financially controlling, WHO can serve its objective by obtaining a contract in.which the 
other party agrees to conditions beneficial to WHO Member States, for example an agreement to 
make available to governments of developing countries a specified number of units of the health 
care tool developed at a pre-designated favourable price. 

2.2 Mechanisms by which WHO may seek patents 

Patents are generally national in scope• A patent granted by the government of one 
country has no effect at all on activities which are carried out entirely in other countries• 
Since the value of a patent is derived solely from the marketability of the invention which it 
covers, patent protection is generally sought (only) in those countries in \ohich a significant 
commercial market is anticipated. Once it is determined that an invention to which WHO has 
rights has potential conmercial significance and therefore is worth patenting

 9
 a patent 

application must be prepared by a team consisting of the actual inventor or inventors and a 
patent lawyer or agent having a background appropriate to the technology in question. The 
patent application will then be filed, generally first in a single country and then within a 
specified period (usually a year) in any other countries for which there appears to be a 
justification to do so. Recent treaties on patents have tended to simplify filing an 
application for a patent in more than one country. Under the Patent Cooperation Treaty, which 
is worldwide in scope, a single patent application is filed and subjected to a preliminary 
examination. Then, if the applicant still wishes to proceed, a copy of the application along 
with the examination results is transmitted to each of the countries designated by the applicant 
for individual decisions on patentability• Under the European Patent Convention, a single 
patent application is filed and examined. The European Patent Office makes the decision on 
patentability which, if favourable, results in a national patent in each of the European 
countries designated by the applicant. The African Intellectual Property Organization has 
the power to grant a single patent which has effect in all of its Member States. The European 
Patent Convention and the African Intellectual Property Organization, both of which provide 
for patents with regional effects, constitute exceptions to the generally exclusively national 
scope of patents. 

3. HOW PATENTS MIGHT BE MANAGED BY WHO 

WHO'S patents could be licensed on appropriate terms to undertakings chosen by WHO to 
develop and/or manufacture its patented inventions, and, to further the public interest, could 
be licensed to Member States, other international organizations, and non-profit entities• 

WHO should have a single organization-wide patent policy, which can be conveniently 
administered by the Office of the Legal Counsel. The staff of that Office currently includes 
a lawyer experienced in patent matters and in technological contracts. However, individual 
patent operations are best conducted in close contact with those vho are intimately familiar 
with the relevant technology and market considerations, that is

 9
 with those at the programme 

level. At least initially, the preparation and the actual prosecution of patent applications 
should be entrusted to national patent lawyers or agents engaged on an "as needed" basis. 
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The filing of each patent application and its prosecution should be monitored by the Office of 
the Legal Counsel. The funding nece•雇ary to obtain and maintain each patent should be provided 
by the programme concerned • Prograxnne managers would thus include in their programme budgets 
the financial resources to be allotted to the programme's patent activities. If the matter is 
handled in this manner, it is not foreseen that the volume of work required of any one programme 
will require additional personnel• 

4. PATENT POLICY OPTIONS 

4.1 Patent policy options for WHO 

At its sixty-ninth session in January 1982, the Executive Board considered various 

approaches to the matter of patents which might be followed by WHO.^ 

One approach
9
 which may initially appear attractive to some, would be to attempt to avoid 

as much as possible any involvement with patents. This approach would spare WHO the cost of 
procuring patents, protecting them, and exploiting them. However, even when accompanied by a 
programme of publication in a seeming attempt to dedicate WHO-sponsored developments to the 
public, it presents serious problems, because publication pre-empts patenting only to a limited 
extent• Where the results of the research published point to a pharmaceutical product which 
has commercial potential, profit-making concerns would be free to eiq>loit the WHO-sponsored 
research for their private ends. Moreover, material so published will often be of a general 
nature, e.g., referring to a new family of chemical compounds likely to be useful for some 
desirable purpose. In preparing to enter the market, the profit-making concern would most 
probably identify the one member of the family that is best for the intended purpose •’ and would 
very likely be able to obtain patent protection on the one commercial species• Without a 
patent on the family as а \Лю1е，WHO would be powerless to influence the commercial exploitation 
by industry for the benefit of the public• Indeed, if WHO or any of its Member States wished 
to use that best compound in a country where the profit-making concern had a patent, they could 
do so only by virtue of a licence, for which royalties could be charged. Where the material 
published is specific and does place the best compound in the public domain, reputable 
high-quality manufacturers are reluctant to commit their resources to developing it to the 
point where it can be used in human therapy because they will have rio means to ensure the 
return of their investment. The refusal by WHO to take out patents or permit the patenting 
of health inventions arising from Ш0-sponsored research will, even when accompanied by 
publication, inhibit rather than, promote the availability to the public of the fully developed 
physical embodiments (as opposed to merely the theoretical written description) of such 
inventions. 

The other approach is for WHO, and the research institutions and pharmaceutical and other 
companies upon which it depends

 9
 to make use of the patent systems provided by various Mèmber 

States. WHO should, whenever it can, itself obtain patents on significant inventions. As 
indicated above, WHO as the patent owner would be in an ideal position to find the most 
suitable manufacturers for the invention, thus providing WHO with maximum leverage on the 
issues of availability, price, and technology transfer. In many cases，however, the other 
party will be providing most of the resources (in cash or in kind) and will therefore be 
entitled to procure and own the patents• In such cases, the public sector interest can best 
be protected by contractual reservations to WHO of a licence, public sector sublicensing rights, 
rights to require the patent owner to grant licences to third parties where he does not practise 
the invention covered by the patent, and a share of the gross income attributable to the 
(partially) WHO-sponsored invention. 

1

 See document EB69/20. For the Board's comments, see document EB69/l982/REc/2 , 
summary records of the eleventh and sixteenth meetings. 
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4.2 Disadvantages and advantages 

The arguments against arid for WHO ownership of and interest in patents were examined by 
the Executive Board and may be restated here. 

Two negative areas can be considered: legal liability and loss of good reputation• No 
legal liability arises from owning or being licensed under a patent nor from simply licensing 
a patent that one owns• If an invention were, in practice, to prove to have unforeseen 
harmful side-effects, legal liability, if any, would arise not from any patent considerations 
but from the actual practice of the invention (that is, its production or promotion). So long 
as WHO follows the best available scientific and ethical practices, and does all within its 
power to ensure that parties with whom it has relationships do likewise, it will not be guilty 
of negligence in the legal sense. The reputation of WHO, however, is controlled not by what 
WHO in fact does but rather by what others think of WHO. Some might say that for WHO to have 
an economic interest in a particular invention would make it difficult for the WHO Secretariat 
not to favour that invention, perhaps over equal or even better competing inventions. But 
WHO'S judgements are based strictly upon technical considerations. Moreover, this risk appears 
to be especially low for WHO because no individual member of the WHO Secretariat would derive 
any personal economic benefit from any WHO patent. It might also be said that the desire to 
establish a remunerative patent position could slant research in the direction of commercially 
exploitable developments. This argument is adequately answered by the preceding comments* 
In any event, the practice in WHO's research and development activities to make use of 
independent advisory groups takes much of the relevant technical decision-making function out 
of the hands of the WHO Secretariat. 

Negative considerations such as these cannot compare with the benefits to the continuing 
mission of WHO (set out in Section 1 above) could be achieved by the use of patent rights. 

WHO would obtain maximum leverage to make patents available to the public as widely and at as 
low a cost as possible. WHO would ensure to the extent possible that inventions, through the 
availability of patent licences, would be attractive subjects for practical development. It 
would, by taking royalties on its patents in cash or in kind, be able to get more for its 
research funds, resulting in more research and more health resources to make available to the 
public sector. 

5. RESOLUTION RECOMMENDED BY THE EXECUTIVE BOARD 

Endorsing these conclusions, the Executive Board adopted resolution EB69.R7, in which it 
recommended a draft resolution for adoption by the Thirty-fifth World Health Assembly,1 

Document EB69/l982 /REc/l, p.5. 


