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PROGRESS REPORTS REQUESTED BY MEMBER STATES: 
PUBLIC HEALTH, INNOVATION AND INTELLECTUAL 

PROPERTY RIGHTS: AN UPDATE 

In response to the need for more research and development for diseases which mostly affect 
the poor, the World Health Assembly adopted resolution WHA59.24, which created an 
Inter-governmental Working Group (IGWG) on Public Health, Innovation and Intellectual 
Property Rights (IPRs). 

The key task of the IGWG is to draw up a global strategy and plan of action that aims at, 
inter alia, securing an enhanced and sustainable basis for needs-driven, essential health 
research and development relevant to diseases that disproportionately affect developing 
countries. 

This paper was submitted to the Joint Meeting of Health Secretaries and the 
Consultative Committee for Programme Development and Management, held in the 
Regional Office, New Delhi from 2-6 July 2007. The Joint Meeting made the following 
recommendations: 

Action by Member States 

(1) To strengthen policy and multi-sectoral administrative arrangements to deal with 
public health, innovation and IPRs so as to optimally benefit from the capacity 
building initiatives of WHO and other expert bodies. 

(2) To actively participate in the third regional consultation on IGWG and the second 
meeting of IGWG. 

Action by WHO-SEARO 

(1) To support/facilitate Member States to participate in the third regional consultation 
and the second IGWG meeting. 

(2) To draw experience and lessons from the implementation of compulsory licensing as 
a case study from the Region. 

(3) To prepare an action plan to strengthen capacity in the management of IPRs in the 
context of public health/access to medicines in the Region. This regional plan can be 
harmonized with the action matrix generated from IGWG to be endorsed by the 
World Health Assembly in 2008. 

(4) To develop in-depth training programmes, including a training programme of two to 
three months to build capacity on intellectual property rights and public 
health/access to medicines for both health officials and representatives from relevant 
sectors. 

The paper is now submitted to the Sixtieth session of the Regional Committee for 
consideration. 
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Background 

1. In recent years, it has become increasingly clear that insufficient R&D efforts are being made 
to target diseases which disproportionately affect developing countries; only 13 of about 1400 
new drugs developed between 1975 and 1999 were for tropical diseases or neglected diseases. 
Concerned about this, the World Health Assembly in 2003 requested the Director-General to 
establish “an appropriate time-limited body” to produce an analysis of intellectual property rights, 
innovation, and public health, including the question of appropriate funding and incentive 
mechanisms for the creation of new medicines and other products against diseases that 
disproportionately affect developing countries. 

2. Thus, the Commission on Intellectual Property Rights, Innovation and Public Health (CIPIH) 
was created, which addresses a wide range of issues, from basic research to the delivery of 
medicines, and contains a total of 60 recommendations. 

3. Subsequently, the 59th World Health Assembly in May 2006 adopted resolution 
WHA59.24, establishing an intergovernmental working group (IGWG) open to all interested 
Member States to draw up a global strategy and plan of action that aims, “inter alia, at securing 
an enhanced and sustainable basis for needs-driven, essential health research and development 
relevant to diseases that disproportionately affect developing countries”. The work of the IGWG is 
to be based on the recommendations of the CIPIH. 

The first IGWG 

4. The IGWG held its first meeting from 4th to 8th December 2006 in Geneva, and produced a 
draft document, “Elements of a global strategy and plan of action”. Subsequently, Member States 
were given the opportunity to submit written inputs and comments; as of 8 June 2007, 19 
submissions from Member States1 and two submissions from Regional Groups (EU and SEARO 
regional submission) have been received by the Secretariat (available at www.who.int/phi). These 
will be used by the Secretariat to produce a revised working document, which will serve as a 
basis for negotiation during the second meeting of the IGWG in November 2007.  

5. Based on proposals from Member States, the Director-General will, in consultation with the 
Bureau2, identify a pool of experts (aiming at a balanced regional, gender and developed/ 
developing country representation). 

                                                 
1 These are: Argentina, Australia, Bangladesh, Bolivia, Brazil, Colombia, Egypt, Iran, Japan, Kenya, Kuwait, Malaysia Norway, Pakistan, 

Portugal, Romania, Spain, Thailand and the United States of America. 
2
 The Bureau of the IGWG consists of the Chair and the five co-chairs. 
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IGWG challenges 

6. By interpreting its mandate broadly, the CIPIH has addressed many important issues. Since 
the CIPIH is expected to guide the IGWG, the broad focus of the report has meant that the 
formulation of the plan of action is proving quite challenging. 

7. Other challenges the IGWG faces include differing views and interests among Member 
States. A number of Member States want the focus of the IGWG to be on innovation, while 
others have clearly articulated that they want access and delivery issues to be addressed 
adequately. In addition, some Member States wish WHO to adhere to its public health mandate 
and leave trade and intellectual property (IP)-related issues to organizations such as the World 
Trade Organization (WTO) and the World Intellectual Property Organization (WIPO). 

WHA 2007 and resolution WHA60.30 

8. After extensive debate, the World Health Assembly adopted resolution WHA60.30 calling 
on Member States to actively and fully participate in the IGWG process. It also requested WHO 
to be more proactive with regard to the work of the IGWG by providing technical and financial 
support for both the IGWG and for preparatory regional consultations, and by supporting the 
development of proposals and background papers on each of the elements3 of the draft plan of 
action. 

9. Importantly, though not as directly related to the work of the IGWG, the resolution also 
establishes a firm and explicit mandate for WHO to support countries, upon their request, in 
making use of the flexibilities in the TRIPS Agreement and other international agreements in order 
to promote access to pharmaceutical products. 

10. It is noteworthy that in the South-East Asia Region, two countries have already made use of 
the TRIPS flexibilities to increase access to medicines: Indonesia issued a compulsory license for 
public, non-commercial use for antiretroviral medicines (lamivudine and nevirapine) in October 
2004, and Thailand has issued compulsory licenses for two antiretrovirals and for a cardiovascular 
drug in November 2006 and January 2007 respectively. 

SEA Region’s involvement in the IGWG process 

11. During its Fifty-ninth session in August 2006, the Regional Committee for South-East Asia 
adopted a resolution (SEA/RC59/R7), urging SEAR countries to actively participate in the IGWG 
and requested the Regional Director to support Member States, among others, by convening a 
regional consultation prior to the first meeting of the IGWG. 

12. Thus, a regional consultation was held in New Delhi from 30 November to 1 December 
2006, i.e. immediately prior to the IGWG. Key issues identified by Member States related to 
(i) the need to increase capacity building and technology transfer in order to strengthen medical 

                                                 
3
 These elements are: i) prioritizing research and development needs, ii) promoting research and development, iii) building and 
improving innovative capacity, iv) transfer of technology, v) management of intellectual property, vi) improving delivery and access, 
vii) ensuring sustainable financing mechanisms, and viii) establishing monitoring and reporting systems. 
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R&D in developing countries, and (ii) the necessity to find long-term, sustainable mechanisms to 
finance R&D for neglected diseases, such as an R&D Fund or a Treaty on R&D for neglected 
diseases. 

13. During the second regional consultation, held in New Delhi on 5 March 2007, a South-East 
Asia regional submission to the IGWG was prepared. The submission seeks to make the draft plan 
of action more precise and specific. It also calls for capacity building, through South-South 
cooperation, and reiterates the Member countries’ desire to look at alternative incentive schemes 
for R&D, such as, for instance, a prize fund model or a global R&D treaty. 

14. At the World Health Assembly in May 2007, the SEA Region, while strongly supporting the 
work of the IGWG, again highlighted the need for and importance of access to technology, 
underlining its belief in collaboration among developing countries. The Region also called for 
innovative thinking about promoting and financing R&D, while specifying that such new ideas 
should not be seen at threats to or replacements of current systems, but as additions. 

An Additional concern: sharing of viral samples 

15. Virus samples are important for both monitoring the mutations of influenza viruses and for 
the development of vaccines. Developing countries, however, are concerned that their people 
will not have access to the vaccine in case of a pandemic. They argue that the 'old' system that 
was designed for seasonal influenza is not appropriate for avian flu, as it disadvantages developing 
countries, which are likely to be the first and most affected, should a pandemic occur. Therefore, 
there is no universal agreement on free sharing of viral samples. 

16. Several meetings have been held to try and address the concerns of developing countries. 
Probably the most important was the high-level technical meeting on responsible practices for 
sharing avian flu viruses and resulting benefits held in Jakarta on 26-27 March 2007. However, 
new information (e.g. the fact that patents have, in fact, been applied for with regard to some of 
these viruses) has since come to light. Moreover, the focus of the Jakarta meeting is believed to 
have been mainly on the public health aspect/importance of sharing the viruses quickly, and on 
the general principles. 

17. This led to an extensive debate during the World Health Assembly in May 2007, and 
culminated in resolution WHA 60.28. This resolution, among others, calls for an interdisciplinary 
working group to: (i) revise the Terms of Reference of WHO Collaborating Centres, H5 reference 
laboratories and national influenza centres; (ii) devise an oversight mechanism; and (iii) draft 
terms and conditions for sharing viruses. The working group is scheduled to meet in Singapore 
from 31 July – 4 August, with the participation of four countries from each WHO Region.4 SEARO 
was asked to support its Member countries in preparing for the interdisciplinary working group 
meeting and for the intergovernmental meeting that will follow it. 

                                                 
4
 SEAR countries are Bangladesh, India, Indonesia and Thailand. 
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Envisaged next steps 

18. The next IGWG meeting will be held from 5 to 10 November 2007 in Geneva. It will 
negotiate and try to finalize the global strategy and plan of action. Before that, it is envisaged that 
the Secretariat will hold a second web-based public hearing to solicit additional inputs and 
comments to the working document from other stakeholders, including civil society, academia, 
and the private sector. 

19. Meanwhile, a third regional consultation for SEAR Member States will be held in October 
2007 in Thailand. 

20. Through its inter-departmental Trade and Health Working Group, the WHO Regional 
Office for South-East Asia will intensify its technical support to countries preparing to make policy 
choices or finalize agreements on trade, drug access, patent law and related matters. 

21. On the subject of sharing of viral samples, it is of vital importance that Member countries in 
the Region play and active and informed role in the development of a new global policy. The 
Regional Office is assisting by convening a preparatory meeting for the four Member countries 
identified from the Region to participate in the Interdisciplinary Working Group on Virus Sharing. 
This preparatory meeting will take place on 9-11 July in Jakarta. 




