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The treaty-making process

I. STAGES OF THE TREATY-MAKING PROCESS

1. The process of formulating and bringing into force multilateral treaties can most conveniently be
analysed in terms of four stages:  initiation, formulation of the text, adoption, and entry into force.  A fifth
stage, that of keeping the treaty up to date, can also be identified in respect of many multilateral treaties,
especially those of the framework type.

2. The first stage of the proposed WHO framework convention on tobacco control started with resolution
WHA48.11 of 12 May 1995, in which the Health Assembly for the first time mentioned the possibility of an
“international convention on tobacco control”.  It was completed by adoption on 24 May 1999 of resolution
WHA52.18, by which the Health Assembly decided to embark on the preparation of the draft text of a
framework convention on tobacco control.  It established a detailed procedure for doing so, set out in
paragraph 1 of the resolution and in the Annex thereto which constitutes an outline of expected activities.

3. The procedure established by the Health Assembly divides the second treaty-making stage into two
substages.  First, a “working group on the WHO framework convention on tobacco control” is to prepare
proposed draft elements of the convention, completing its work by submission of a report to the Fifty-third
World Health Assembly in May 2000.  Second, an “intergovernmental negotiating body” is to draft and
negotiate the proposed framework convention and possible related protocols, for submission to the Fifty-sixth
World Health Assembly in May 2003.  The current exercise is part of that first substage.

4. According to the outline of expected activities, the assignment of the working group is further
subdivided into a preliminary stage during which it is to “initiate preparations of proposed draft elements” of
the convention and to submit a progress report thereon to the Executive Board at its 105th session, and a final
stage during which it is to continue its work and to report thereon to the Fifty-third World Health Assembly.

II. TASKS TO BE PERFORMED BY THE WORKING GROUP

5. The working group is therefore not expected to engage either in formulating the text of a final
convention or in negotiations concerning such a convention.  Those steps are to take place during the second
substage described in paragraph 3 above.  Its task is to develop the elements of the proposed framework
convention, which are of two kinds:  substantive and procedural.
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6. Substantive elements would include statements of the reasons for the convention and of its purposes
and objectives;  more importantly, these elements would include an indication of the obligations that the
eventual States Parties would be expected to assume under the proposed regime.  As that regime is to be in
the form of a framework convention supported by protocols, the potential obligations listed would be ones
that might appear either in the convention or in one of its protocols.  It should be noted that although
protocols are only mentioned in resolution WHA52.18 in connection with the second substage of treaty
formulation, the nature of framework regimes makes it necessary to distinguish between those obligations
that all potential parties might be ready to assume immediately, and which could thus be included in the
convention, and those that are not likely to be acceptable to all States or in any event not immediately, which
would then be included in either contemporaneous or later protocols.  Although the task of making those
distinctions will be incumbent on the intergovernmental negotiating body, the working group will facilitate the
work by assembling as complete a listing of potential obligations as is feasible.

7. The procedural elements are also of two kinds.  The more significant ones deal with the procedures
for developing new protocols at appropriate times, and possibly for amending the convention.  The others are
the formal and final clauses, dealing with questions such as reservations and the settlement of disputes, as
well as participation and entry into force, both for the convention and for the protocols.

8. In order to identify these various substantive and procedural elements, the working group will have to
draw on different sources.  Many of the procedural elements can be identified in other similar framework
conventions, and applicable examples are set out in document A/FCTC/WG1/6.  The substantive elements
will largely, though not exclusively, relate to the problem to be addressed by the proposed convention:  the
control of tobacco.  Useful sources are likely to be some of the past studies that have been prepared on this
subject within WHO, and new material deriving from national and regional meetings convened in connection
with the present initiative (see document A/FCTC/WG1/3).  Other sources are likely to be suggested by
members of the working group.

9. In view of these tasks, it is suggested that the working group should be composed of public health
specialists with special knowledge of tobacco control measures.  The tasks of the subsequent
intergovernmental negotiating body will be such that delegations might wish to include, aside from public
health specialists, legal experts who can draft the text of the proposed framework convention and of any
contemporaneous protocols.

III. ASSIGNMENT OF TASKS

10. Recent, similar negotiations of multilateral agreements, including framework conventions, show that
there are different ways of accomplishing the kinds of task set for the working group;  the choice of method
will depend to a considerable degree on the nature of a given instrument.

11. In general, treaties that are highly political or that require major and controversial commitments from
States Parties, such as major disarmament treaties or those dealing with potentially expensive adjustments of
the environment, are formulated in processes in which political or expert representatives of the participating
States do the substantive work, including the cataloguing of different proposals.  The mostly administrative
tasks are left for the secretariat of the sponsoring organization.  This is often the situation in the United
Nations itself.  In such cases, the cataloguing and assembling of proposals is normally the responsibility of
one or more members of the competent political body.  This may be the chair, a vice-chair, the rapporteur,
an informal group such as “friends” of the chair or the rapporteur, or more or less formally organized
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subsidiary bodies, which may be closed (in which case the composition must be carefully negotiated), open-
ended, standing (e.g., the bureau) or ad hoc.

12. Where the proposed instruments are more technical in nature - generally the case of those developed
within the specialized and related agencies - the secretariat may be asked to play a more substantial role.  At
a stage of work corresponding to that of the present working group, such tasks might include:

C at a minimum, preparation of provisional catalogues or lists of treaty elements that can be derived
from existing sources (see paragraph 8 above), especially those of a procedural nature;

C convening of an expert group to prepare a draft report for consideration of the representative body,
i.e., the working group;

C preparation of a draft report;

C assignment of the preparation of draft reports or proposals to designated officers of the
representative body, such as its chair or rapporteur, or to a small drafting group, on the
understanding that much of the detailed work will be performed by the secretariat under the direction
of those officers.

13. In choosing ways to allocate the tasks described above, the working group will need to take account
of the time constraints.  At the end of its first meeting it should approve a report for submission to the
Executive Board, or establish a procedure whereby such a report can be prepared outside the meeting.
Similarly, at the end of its second meeting the working group should approve a report to be submitted to the
Fifty-third World Health Assembly or make arrangements for doing so outside the meeting.  The working
group might therefore wish to address at an early stage the best way to respect the timetable set for it by the
Health Assembly.

14. The reports of the working group, as is usual in such cases, would consist of an introduction indicating
its procedures and meetings, and a main body, in particular in its final report to the Health Assembly, setting
out categorized lists of the treaty elements identified, perhaps with suitable explanations.  These elements, after
consideration by the Health Assembly, would constitute the basis of the work of the intergovernmental
negotiating body.
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